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THE FIFTEENTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE* l 


By Manuny O. Hupson 


The fifteenth year of the Permanent Court of International Justice has 
been notable for several reasons. Because of the entry into force on Feb- 
‘ruary 1, 1936, of the amendments to the Statute annexed to the Protocol of 
September 14, 1929, it marks the beginning of a new period in the history of 
the Court. A consequence of the amendments was the adoption of new 
Rules of Court on March 11, 1986, and some modifications were made in 
* the Court’s practice. The year also saw several changes in the Court’s 
personnel; one judge died, one resigned, and three new judges were elected. 
Moreover, the action of various governments during the year with reference 
to the Court protocols is to be noted as significant for the future of the Court. 

Under the amended Statute, the Court no longer holds sessions; instead it 
has a judicial year. During the judicial year 1936, the judges were occupied 
at The Hague from February 1 to March 17, from April 28 to May 19, from 
June 3 to June 25, and from October 26 to December 16; a total of 143 days. 
This compares with 107 days in 1935, 120 days in 1934, 178 days in 1933, 
and 240 days in 1932. 

Two cases were heard by the Court in 1936, and one of them passed to 
judgment. In the Pajzs, Csáky, Esterházy Case (Hungary v. Yugoslavia), 
in which an order was made on May 23, 1936, judgment was given on Dec- 
ember 16, 1936; the Losinger & Co. Case (Switzerland v. Yugoslavia), in 
which an order was made on June 27, 1936, was later withdrawn by the par- 
ties. At the end of the year, three cases were pending on the docket of the 
Court: a case relating to Phosphates in Morocco (Italy v. France); a case 
relating to the Water of the Meuse (Netherlands v. Belgium); and a case 
relating to Lighthouses in Crete and Samos (France and Greece). 


AMENDMENTS TO THE STATUTH 


The circumstances under which various amendments to the Statute came 
into force on February 1, 1936, have been related in a previous number of 
this JouRNAL.! It is to be noted, however, that on March 17, 1936 the 
Brazilian Minister for Foreign Affairs addressed a letter to the Secretary- 
General of the League of Nations,? making certain observations which, 


* This is the fifteenth in the series of annual articles, the publication of which was begun 
in this JouRNAL, Vol. 17 (1923), p. 15. 

1 See Hudson, “Amendment of the Statute of the Permanent Court of International 
Justice,” this JOURNAL, Vol. 30 (1936), p. 273. For the English version of the Statute as 
amended, see this JOURNAL, Supplement, Vol. 30 (1936), pp. 116-128. 

2? For the text, see Publications of the Court, Series E, No. 12, p. 60, note. 
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- though not “a protest against the decision reached by the Council,” were 
` thought to be “necessary to safeguard the legal principle that an interna- 
tional instrument fully in force should not be modified without:the previous 
and express agreement of all the contracting parties, unanimity being an 
_essential condition in that connection”; ; the Brazilian Governnient felt itself 
impelled “not to approve by its silence?’ a precedent which might be “very 
disadvantageous in the future.” * Later in the year it was announced that 
the President of Brazil had sanctioned approval of the Revision Protocol. 

The amendments effected modifications in the text of eighteen: articles . 
of the Statute, and the addition of four new articles. Some of the a 
changes made are the following: 


(1) Provision is made for possible participation in the election of judges by 
states which, though not members of the League of Nations, have “‘accepted 
the Statute of the Court.” - 

(2) The office of deputy-judge is apoie and the four deputy-judges 
elected in 1930 have ceased to be “members” of the Court.! 

(8) The procedure by which members of the Court may resign has been 
regularized. l l 

(4) A new procedure is laid down for the filling of vacancies. 

(5) Judges are now forbidden. to. “engage in any other occupation of a 
professional nature.”’ 

(6) In lieu of the annual and extraordinary sessions previously held, the 
Court is to be “permanently in session except during the judicial vacations,” 

(7) The Chamber for Summary Procedure now has five members instead 
of three, and ad hoc national judges may sit in any of the three chambers of 
the Court. 

(8) New provision is made for contributions to the expenses: of the Court 
by states not members of the E of Nations which may be parties in 
cases before the Court. 

(9) A new chapter of the Statute codifies the Court’s practice with refer- 
ence to advisory opinions, and to some extent it places changes in this prac- 
- tice beyond the power of the Court. 


Since February 1, 1936, certain of the articles of the Statute annexed to 
the Protocol of Signature of 1920 are replaced by the amended texts annexed 
to the Protocol of 1929. Hence any future “acceptance of the Statute” 
must be an acceptance of the amended Statute. It is expressly provided in 
paragraph 6 of the Revision Protocol: ‘After the entry into force of the 
present Protocol, any acceptance of the Statute of the Court shall constitute 


-3 The situation with reference to the amendments to the Statute of the Court was not 
unlike that which existed for several years with reference to the Rome Protocol of April 21, 
1926 (see 3 Hudeon, International Legislation, p. 1857) on the amendment of the Convention 
of June 7, 1905, concerning the creation of the International Institute of Agriculture; 
amendments to the latter convention seem to have been put into force some time before 
the United States adhered to the 1926 Protocol. See Congressional Record, 1984, p. 7768; 
U. 8. Treaty Series, No. 903. 
‘One of the former deputy-judges, M. Josef Redlich, died on Nevenibes 11, 1986. 
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an acceptance of the Statute as amended.” This seems to have been 

interpreted by the Secretary-General of the League of Nations in the sense 

that since February 1, 1936, the Revision Protocol “has ceased to be open 

for signature.”’5 On this view, since February 1, 1936, any state which rati- 

fies or which signs and ratifies the 1920 Protocol of Signature, must under- 

stand that the annexed Statute having been amended, its action must apply. 
to the amended Statute to be effective.’ 


THE NEW RULES OF COURT 


The entry into force of the amendments to the Statute obliged the Court 
to make some changes in its Rules. Ever since the adoption of the 1931 
Rules, their revision had been contemplated, and on April 10, 19385, “a 
complete new text of the Rules” under the original Statute was adopted 
in first reading.” In February, 1936, the Court combined with a second 
reading of the pending drafts the task of bringing the Rules into conformity 
with the amended Statute. On March 11, 1936, new Rules were promul- 
gated, and as from that date “the Rules adopted on March 24, 1922, as 
revised on July 31, 1926, and amended on September 7, 1927, and February © 
21, 1931” were repealed. The new Rules “purport (1) to complete the 
old Rules by embodying in them for the information of litigants the precepts 
evolved in practice since 1926; (2) to present the whole body of Rules in a 
more logical order; (3) to bring them into conformity with the letter and 
spirit of the revised Statute, and of the concomitant Assembly resolutions.” ° 
The scheme and arrangement of the Rules have been greatly modified, and 
86 articles now replace the previous 75 articles.!° 

Inevitably the discussion of the Rules of the Court involved some recon- 
sideration of its practice not covered by the Rules. On February 20, 1931, 
the Court had adopted a resolution which formulated a part of its judicial 
practice while acting in chambre de consetl; on March 17, 1936, this reso- 
lution was amended to read as follows: ¥ 


1. After the termination of the written proceedings and before the 
beginning of the hearing, the judges meet in private to exchange views 
with regard to the elements of the written proceedings and to bring out 
any points in regard to which it may be necessary to call for supple- 
mentary verbal explanations. 

2. After the hearing, a period of time proportionate to the nature of 


ë League of Nations Document, A. 6 (a).1986, Annex I, (V), p. 69. 

tOn July 7, 1936, Bolivia deposited a ratification of the 1920 Protocol, which had been 
signed on its behalf prior to Feb. 1, 1986. 7? Series E, No. 12, p. 63. 

8 English and French versions of the new Rules were promptly published in Series D, 
No. 1 (8rd edition); the English version is reproduced in this JOURNAL, Supplement, Vol. 
30 (1986), pp. 128-153. * Series E, No. 12, pp. 63-64. 

10 For a detailed analysis of the 1936 Rules, see Hudson, “The 1936.Rules of the Per- 
manent Court of International Justice,” this JOURNAL, Vol. 30 (1936), p. 463. 

11 Series D, No. 2 (2nd Add.), p. 300. u Series E, No. 12, p. 196. 
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the case is allowed to judges in order that they may study the oral 
arguments of the parties. 
_- 3, At the eepiration of this TETA a deliberation is ‘held, under the 
i direction of the President, for the purpose’ of collectively examining the 
case as it presents itself after the hearing, bringing out the questions to 
. be solved and discussing them severally. The President ensures that 
all questions called to notice either by himself or by the judges have been 
diseusaed and that each judge has made known hisi impressións in regard 
to them 

4. Ata suitable interval of time after his deliberation, each judge 
expresses his personal view in writing in the form of a note, without 
committing himself to a definite opinion. 

5. On the basis of the notes of each judge, the President prepares 
and submits to the Court for consideration a plan of discussion pro- 
visionally determining the order and terms of the questions on which the 
Court must give its opinion. 

The adoption of this plan affects neither the right of judges, at any 
stage in the deliberation, to call upon the Court to express its opinion 
upon any question or in any form which they may consider desirable, 
nor the freedom of the Court itself subsequently to modify as it maysee 
fit the order of its discussion and the terms of the questions. 

6. At a subsequent and final deliberation, each question is discussed, 
put to the vote by the President and decided. 

7. On the basis of the votes cast by the majority of judges at the 
final deliberation, the preparation of a draft decision is entrusted to a 
committee consisting of the President and of two noe chosen by the 
Court by secret ballot and by an absolute majority of votes. 

8. A preliminary draft of the decision is circulated to the judges, who 
may submit amendments in writing. When these amendments have 
been received, the committee submits a draft decision for discussion: by 
the Court. 

Judges who wish to deliver a separate or dissenting opinion shall hand 
in the text thereof after the adoption of the draft decision in first reading 
and before the draft of the decision as prepared for second reading has 
been circulated. 


On March 17, 1986, the Court expressed an opinion changing its practice 
in an important respect, to the effect that “a judge who was not present at 
the public sitting held for the delivery of a decision could not have appended 
to that decision a statement to the effect that he had been present through- 
out or during part of the deliberation and possibly mentioning what his 
opinion on the case was.” !3 


ACTION BY STATES WITH REFRRENCH TO THE COURT 


The number of parties to the Protocol of Signature of December 16, 1920, 
to which the Court’s Statute is annexed, continues to grow year by year. 
On July 7, 1936, Bolivia’s ratification of this protocol was deposited at 
Geneva, thus bringing the number of parties to fifty. The protocol was 


n Series E, No. 12, p. 197. For comment on the previous practice, see this JOURNAL, 
Vol. 28 (1984), p. 14. 
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signed on behalf of Turkey on March 12, 1936, but this signature has not yet’ 


been followed by a deposit: of Turkey’s ratification. 


The Protocol of September 14, 1929 concerning the accession of the United : 


States was signed. on behalf of Turkey on March 12, 1936. - a 

Some progress was made during the year 1936 with reference to the exten- 
sion of the obligatory jurisdiction of the Court. Earlier declarations of a 
number of states, made under the second paragraph of Article 36 of the Stat- 
ute, expired during the year, and in each case except'that of Italy a declara- 
tion was made renewing.the acceptance of obligatory jurisdiction. In the 
following list of. renewals, ratification of the declaration was either not re- 
served, or, if reserved, it was effected during the year: - 


France (April 11, 1936), for five years from April 25, 1986.. 
Sweden (April 18, 1936), for ten years from August 16, 1936. 
Norway (May 29, 1936), for ten years from October 3, 1936. 
Rumania (June 4, 1936), for five years from June 9, 1936..." . 
Netherlands (August 5, 1936), for ten years from August 6, 1936. 


Declarations of renewal made by Denmark on June 4, 1936, and by Switzer- 


land on September 28, 1936, both for periods of ten years, were subject to 


ratification, and ratifications were not deposited before the end of the year. 

Two new declarations recognizing the Court’s obligatory jurisdiction were 
made during 1986. On March 12, 1936, the delegate of Turkey made the 
following declaration '§ to become operative on the. deposit of Turkey’s 
ratification of the Protocol of Signature of 1920: 


[Translation] On behalf of the Turkish Republic, I recognize as 


compulsory, tpso facto and without special agreement, in relation to any 
member of the League of Nations or state accepting the same obligation, 
that is to say, on condition of reciproéity, the jurisdiction of the Court 
in conformity with Article 36, paragraph 2, of the Statute of the Court, 
for a period of five years, in any of the disputes enumerated in the said 
article arising after the signature of the present declaration, with the ex- 
ception of disputes relating directly or indirectly to the application of 
treaties or conventions concluded by Turkey and providing for another 
method of peaceful settlement. 


On July 7, 1936, the following declaration was made by the permanent 
delegate of Bolivia, and Bolivia’s ratification was deposited on the same date: 


[Translation] On behalf of the Republic of Bolivia and duly author- 
ized, I recognize as compulsory ipso facto and without special agreement, 
in relation to any other member or state accepting the same obligation— 
that is to say, on condition of reciprocity—the jurisdiction of the Perma- 
nent Court of International Justice, purely and simply, for a period 
of ten years. 


14 See 164 League of Nations Treaty Series, p. 353. 18 Tbid., p. 352. 
18 League of Nations Official Journal, 1936, p. 911. 
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On December 31, 1936, declarations made under paragraph 2 of Article 
` 36 of the Statute were in force for 37 states or members of the League j 
Nations. 

On August 27, 1936, the Secretary-General of the League of Nations in- 
formed interested governments that the Colombian Government had ex- 
pressed a desire to correct an error in its declaration made on January 6, 1932, 
and had therefore proposed to add to the previous declaration the following: 


In accordance with Article 2 of Law No. 38 of 1930, authorising the 

' President of the Republic to accept the compulsory jurisdiction of the 

Court as provided in Article 36 of its Statute, this declaration is made 

with a reservation concerning disputes prior to January 6, 1932, the 
date on- which it was signed. (C.L.153. i936. V.) 


Certain states have already agreed to this addition. 

As in previous years, a number of international instruments conferring 
' jurisdiction on the Court were brought into force during 1936. One of the 
' most significant of these was the Protocol of March 27, 1931, conferring 
upon the Court jurisdiction to deal with differences concerning the inter- 
pretation of conventions drawn up by the Hague Conferences on Private 
International Law; 17 this protocol entered into force between Belgium and 
the Netherlands on April 12, 1936, and between these states and Estonia on 
July 26, 1936. 


THE FILLING OF VACANCIES IN THE COURT 


At no time during the year did the Court have its full pace of 
judges. Judge Schiicking’s death on August 25, 1935, and Judge Kellogg's 
resignation on September 9, 1935, created two vacancies which were not 
filled until October 8, 1936. A third vacancy caused by the resignation of 
Judge Wang on January 15, 1936, was also filled on October 8, 1936. A 
fourth vacancy created by the death of Judge Rolin-Jaequemyns on July 11, 
1986, was not filled during the year. For almost three months, therefore, 
the Court had only eleven of the possible fifteen judges, and for eight months 
it had no more than twelve; only eleven regular judges took part in the order’ 
given by the Court in the Losinger & Co. Case on June 27, 1936. 

Invitations to national groups to make nominations for the Schitcking 
and Kellogg vacancies were despatched by the Secretary-General in October, 
1935. For these vacancies thirty-six candidates were eventually nominated 
by forty-eight national groups; 39 national groups nominated Manley O. 
Hudson (U. S. A.), 22 nominated A. Hammarskjöld (Sweden), and 10 
nominated Victor Bruns (Germany).'8 

Invitations to nominate for the Wang vacancy were despatched on May 
23, 1936. For this vacancy nineteen candidates were nominated by forty 


17 For the text, see 5 Hudson, International Legislation, p- 933. For a list of the Hague 
Conventions on Private International Law to which the protocol applies, see Series E, No. 
12, pp. 360—864. . 18 League of Nations Document, A.8.(1).1936.V. . 
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national groups; 29 national groups nominated Cheng Tien-Hsi (F. T. 
Cheng, China), 9 nominated z Hammarskjöld (Sweden), and 5 nomi- 
nated Munir Ertekin (Turkey).!® 

Invitations to nominate for the Rolin-Jaequemyns vacancy were despatched 
on July 27, 1936. A report made on November 27, 1936, indicated that 25 
national groups had nominated Charles de Visscher (Belgium) for this 
vacancy .?° 

Numerous questions arose in connection with the two elections held in 
1936. First, a question as to the date of the election to fill the Kellogg and 
Schticking vacancies. On September 28, 1935, the Council of the League of 
Nations had adopted a report which proposed that the election should be 
“included in the agenda of the first session of the Assembly which took place 
after the end of the period of three months” which had to be allowed for the 
nominations; the invitation to the national groups therefore called for 
nominations to be made by January 20, 1936. When in June, 1936, it had 
been decided to hold an adjourned meeting of the Sixteenth Session of the 
Assembly, the Secretary-General sent a telegram reminding members of the 
Council of the contents of the report adopted on September 28, 1935; to this 
the Italian Government replied with a suggestion that, as the contemplated 
meeting of the Assembly was not a new session and as no decision had been 
taken concerning the participation of non-member states under the amended 
Statute, the election should not be held at the meeting then in contemplation.” 
On June 26, 1936, the Council decided to postpone this election to the ordi- 
nary session of the Assembly in September, and this decision was confirmed 
by the Assembly on July 3, 1986.24 

The Wang vacancy having arisen after nominations had been made for 
filling the Kellogg and Schitcking vacancies, on May 11, 1936, the Council 
appointed a committee of jurists to report on the measures which it neces- 
sitated.** In its report of May 13, 1936, this committee proposed that na- 
tional groups, including those of non-member states which though not men- 
tioned in the Annex to the Covenant had previously been members of the 
League of Nations, should be invited to make nominations for this vacancy.” 
It was explained that this proposal was “not contrary to the decision taken 
by the Assembly in 1929”; on that occasion, two vacancies (caused by the 
death of M. Weiss and of Lord Finlay) having occurred at separate times, 
separate invitations to nominate with respect to them were addressed to the 
national groups, and separate lists of candidates were submitted to the Tenth 
Assembly, but a decision was taken that the two vacancies were to be filled . 
simultaneously and that candidates nominated for one should be eligible for 
either vacancy.?” On July 11, 1936, the committee of jurists made a second 
_ 39 League of Nations Document, A.21(1).1936.V. 20 Idem, C.501.M.314.1036.V. 

21 League of Nations Official Journal, 1985, p. 1203. 32 Idem, 1986, p. 783. 

3 Idem, 1936, p. 756. %4 Idem, Special Supplement No. 151, p. 53. 


26 Idem, 1986, p. 539. % Idem, 1936, p. 556. 
47 See Hudson, Permanent Court of International Justice, p. 244. 
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report,*® suggesting that two separate elections should be held, one to fill the 
Kellogg and Schiicking vacancies at which only those candidates would be 
eligible who had been nominated for these vacancies, and another to fill the 
Wang vacancy at which only those candidates would be eligible who had 
been nominated for this vacancy. A decision favoring this proposal was 
taken by the Council on September 25, 1936.29 When the question was 
considered by the First Committee of the Seventeenth Assembly, “many 
delegations maintained that it would,be more in conformity with the spirit of 
the Court’s Statute for all three seats to be filled at a single election” ; but by 
sixteen votes to ten the First Committee reported in favor of the adoption of 
. the Council’s proposal,?° and on October 3, 1936, the proposal was adopted 
by the Assembly. | 

‘Another question referred to the committee of jurists set up on May 11, 
1936, related to the application of paragraph 3 of Article 4 of the Statute of 
the Court, as in force from nebruaty 1, 1936. This paragraph reads as 
follows: 


. The conditions under which a state which has opica the Statute 

of the Court but is not a member of the League of Nations, may partici- 
' pate in electing the members of the Court shall in the absence of a special 

agreement, be laid down by the Assembly on the proposal of the Council. 


This raised a question as to the terms on which three states—Brazil, Ger- 
many and Japan—might participate in the elections of 1936. In its first 
report the committee of jurists refrained from expressing an opinion on this 
question, desiring ‘‘that the states in question should have an opportunity of 
informing it of their point of view.” | 

In a note of June 24, 1936, Brazil asked to be admitted “to participate in 
the election of the judges, not merely in the Assembly, but also in the Coun- 
cil” Ina note of June 29, 1936, Japan expressed the view that “it would 
be appropriate that the PR should ‘be elected by an ad hoc electoral body 
not forming part of the League of Nations,” and that “it would be desirable 
that the Statute should be amended in this sense” ; but “‘under present condi- 
tions” Japan sought a position not “inferior either to that which the signa- 
tories of the Court’s Statute contemplated conferring on a certain non-mem- 
ber state’’—the reference is obviously to the Protocol of September 14, 1929, 
concerning the accession of the United States—‘‘or to the most favorable 
treatment” accorded to any other non-member state.* No view was ex- 
pressed by the German Government.: . 

On July 11, 1936, the committee of jurists recommended that the Council 
propose that the Assembly adopt the following rules to govern this situa- 
tion :* 

$t League of Nations Document, C.298.M.178.1936.¥. 

3° Idem, C. 08rd Session, P.V. 3 (1). 

3 League of Nations Document, A.49.1986.V. 

% Idem, A.42.1986.V. (88 bid. 3 Ibid. 
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1. If astate which is not a member of the League but is a party to the 
Statute of the Court notifies the Secretary-General of its desire to 
participate in an election of members of the Court, such state shall ipso 
facto be admitted to vote in the Assembly. 

2. If the state indicates that it wishes also to vote in the Council, 
the Assembly, by a two-thirds majority, shall decide whether at the 
oo in question the state shall also be admitted to vote in the Coun- 
c 


3. The Secretary-General shall for each election take the necessary 
measures to allow states which, though parties to the Statute of the 
Court, are not members of the League of Nations, to give sufficiently 
early notification of their desire to participate and be able to participate 
in the election. 


When this suggestion came before the Council, it was reported that ‘it 
would, at the present moment, be difficult to secure agreement as to the final 
settlement of the question of a vote in the Council.” In its resolution of 
September 25, 1936, the Council therefore proposed, ‘‘as a provisional meas- 
ure and without prejudging any question of principle, that at any election of 
members of the Court which may take place before January 1, 1940,” Ger- 
many, Brazil and Japan should if they desired be admitted to vote in the 
Council as well as in the Assembly.“ This solution was accepted by the 
First Committee of the Assembly, and on October 3, 1986, the Assembly 
adopted the following decision :* 

(1) If a state which is not a member of the League but is a party to 
the Statute of the Court notifies the Secretary-General of its desire to 
participate in the election of members of the Court, such state shall ipso 
facto be admitted to vote in the Assembly. 

(2) At any election of members of the Court which may take place 
before January 1, 1940, Germany, Brazil and Japan, being states which 
are not members of the League but are parties to the Statute of the 
Court, if they notify their desire to do so to the Secretary-General, 
shall, as a provisional measure and without prejudging any question 
of principle, also be admitted to vote in the Council. 

(3) The Secretary-General is instructed to take the necessary meas- 
ures to allow states which, though parties to the Statute of the Court, 
are not members of the League of Nations to participate in the elections. 


In the two elections which were held on October 8, 1936, representatives of 
both Brazil and Japan participated. In the election to fill the Kellogg and 
Schiicking vacancies, 53 valid votes were cast in the Assembly, of which Mr. 
Manley O. Hudson received 48 votes and Mr. A. Hammarskjéld received 38 
votes; these candidates received a majority of the votes on the first ballot in 
the Council, also, and they were therefore declared by the President of the 
Assembly to have been elected.’ After a brief interval, a second election 
was held to fill the Wang vacancy. On the first ballot in the Assembly, Mr. 
Cheng Tien-Hsi received 31 of the 53 votes cast; but on the first ballot in the 


4 League of Nations Document, A.42.1936.V. % Idem, A.49.1936.V. 
.% Journal of the Seventeenth Assembly, No. 17, p. 182. 
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Council, M. Munir Ertekin received a majority of the votes. On a second 
ballot in the Assembly, Mr. Cheng Tien-Hsi received 30 of the 50 valid votes 
cast, and as he had also received a majority of the votes on the second ballot 
in the Council, he was declared to have been elected.?’_ All three of the suc- 
cessful candidates accepted their election. 

On September 25, 1936, the Council decided that the election of a successor 
- to Baron Rolin-Jaequemyns should be held “during the Assembly’s ordinary 
session of 1937, unless there shall be an earlier meeting of the Assembly at 
which it can take place and the Council decides to place the election on the 
agenda of that meeting.” 38 


THE PAJZ8, CSÁKY, BSTERHAZY CASH 


By an application filed with the Court’s Registry on December 6, 1935, the 
Government of Hungary instituted proceedings against the Government of 
Yugoslavia in regard to three judgments rendered by the Hungarian- Yugo- 
slav Mixed Arbitral Tribunal on July 22, 1935, in the cases of Pajzs (No. 749), 
Csáky (No. 750), and Esterházy (No. 747). These proceedings constituted, 
in the first place, an appeal under Article X of Agreement No. IT signed at 
Paris on April 28, 1930, and in the second place an alternative submission of a 
‘difference as to the interpretation or application” of Agreement No. II and 
Agreement No. ITI, both signed at Paris on April 28, 1930, under Article 
XVII of Agreement No. II and Article 22 of Agreement No. III. Alter- 
natively, also, the Hungarian Government relied upon declarations made by 
Hungary and Yugoslavia recognizing the obligatory jurisdiction of the Court 
under Article 36, paragraph 2, of the Court’s Statute; but the Yugoslav - 
declaration having expired on November 24, 1935, some days before the filing 
of the Hungarian application, this ground of the Court’s Jurisdiction was 
later abandoned. . | 

Soon after the termination of the World War,.Czechoslovakia,. Rumania 
and Yugoslavia undertook extensive measures of agrarian reform. Certain 
Hungarian nationals whose landed estates were affected by these meastires 
instituted proceedings before the Mixed Arbitral Tribunals set up by each of 
these states and Hungary, basing their claims on Article 250 of the Treaty 
of Trianon of June 4, 1920. Decisions by the Mixed Arbitral Tribunals 
upholding their jurisdiction led to difficulties which for some time 
thwarted the work of the tribunals and which gave rise to protracted discus- 
sions before the Council of the League of Nations. When the whole problem 
of reparations was under discussion at The Hague in 1929 and 1930, an ef- 
fort was made to find escape from these difficulties by impersonalizing cer- 
tain claims relating to the agrarian reforms, and by creating an autonomous 
legal personality known as the Agrarian Fund upon which the responsibility | 
for these claims would fall. Drafts of agreements to this end, adopted at 


77 Journal of the Seventeenth Assembly, No. 17, p. 188. 
38 League of Nations Document, C. 98rd Session, P.V. 3 (1). 
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The Hague on January 20, 1930, were completed in a later conference held at 
Paris. On April 28, 1930, four agreements were signed at Paris, together 
with a covering preamble:*® Agreement No. I effected certain “arrange- 
ments between Hungary and the Creditor Powers” with respect to repara- 
tions; Agreement No. IT dealt with certain questions relating to the agrarian 
reforms of Czechoslovakia, Rumania and Yugoslavia, and with the con- 
tinued functioning of the Mixed Arbitral Tribunals; Agreement No. ITI 
dealt with ‘‘the organization and working of an Agrarian Fund entitled 
‘Fund A’’’; and Agreement No. IV, to which a limited number of govern- 
ments (not including Hungary) were signatories, dealt with the “constitution 
of a special fund entitled ‘Fund B?” These agreements entered into force 
on April 9, 1981. It was not until June 26, 1931, that the definitive agrarian 
law of Yugoslavia was promulgated. 

In December 1981, Pajzs, Csáky and Esterházy instituted proceedings þe- 
fore the Hungarian- Yugoslav Mixed Arbitral Tribunal against the Agrarian 
Fund, seeking indemnities for the expropriation of their properties. On 
April 21, 1933, the tribunal gave judgments to the effect that the applica- 
tions were barred by lapse of time. During the following six months, Pajzs, 
Csáky and Esterhdzy instituted proceedings before the same tribunal against 
Yugoslavia, seeking indemnities—as two of the applicants put it, the in- 
demnities to which they would have been entitled if they had possessed 
Yugoslav nationality—on the basis of Article 250 of the Treaty of Trianon. 
Under Article 11 of the Yugoslav Law of June 26, 1931, local, t.e. national, 
indemnities had been denied to them. In this second series of proceedings, 
the tribunal gave judgments on July 22, 1935, holding that the applications 
were not receivable, the Paris Agreements having covered all proceedings by 
Hungarian nationals in regard to the agrarian reform in such a way that 
they might no longer be based upon Article 250 of the Treaty of Trianon. 
Thereafter, an unsuccessful attempt was made by diplomatic correspondence 
to reach a settlement of some of the problems which arose. 

Hungary was represented in this case by M. Gajz4g6 as agent, and Yugo- 
slavia by M. Stoykovitch as agent. As the Court included no judge of the 
nationality of either party, Hungary appointed as judge ad hoc M. de 
Tomesanyi, and Yugoslavia, M. Zoricié. 

The Yugoslav agent put forward preliminary objections to the Court’s 
jurisdiction to entertain the appeal, and alternatively to the Court’s juris- 
diction to deal with the difference as to the interpretation or application of 
Agreements Nos. II and HI. On April 29 and 30, and May 1, 4, 5, and 6, 
1936, the Court heard the oral observations of the two agents on these ob- 
jections, and on May 23, 1936, it gave an order joining these objections to the 
merits, to the end that it might “adjudicate upon these objections and, if 
need be, upon the merits in one and the same judgment,” 4 


39 For the texts, see 121 League of Nations Treaty Series, p. 69 ff., 5 Hudson, International 
Legislation, p. 422 ff. 40 Series A/B, No. 66. 
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After the completion of the written proceedings, the Court heard the 
agents’ oral arguments on the merits, at public sittings held from October 26 
to November 13, 1936. In the course of these oral proceedings, the submis- 
sions of the parties were modified and restated. On December 16, 1936, the 
Court gave judgment, by eight votes to six, holding that as the proceedings 
before the Mixed Arbitral Tribunal fell within the exception in Article X of 
Agreement No. IT, the appeal was not receivable; with reference to the alter- 
native submissions concerning the “difference as to the interpretation or ap- 
plication” of Agreements Nos. II and III, it was held that the “attitude” 
adopted by Yugoslavia was in conformity with the dispositions of the Paris 
agreements.“ Article X of Agreement No. II, on which the appeal was 
based, provides, in the English version, as follows: 


Czechoslovakia, Yugoslavia and Rumania, of the one part, and 
Hungary, of the other part, agree to recognize, without any special 
agreement, a right of appeal to the Permanent Court of International 
Justice from all judgments on questions of jurisdiction or merits which 
may be given henceforth by the Mixed Arbitral Tribunals in all pro- 
ceedings other than those referred to in Article I of the present agree- 
ment. 


It was the view of the majority of the Court that the proceedings before.the 
Mixed Arbitral Tribunal in the three cases to which the appeal related were 
not “proceedings other than those referred to in Article I” of Agreement No. 
II; and hence that under Article X jurisdiction had not been conferred on the 
Court to entertain the appeal. In dealing with the difference as to interpre- 
tation or application, a majority of the Court “reached the conclusion that 
these agreements [of Paris] were framed with the objeot of finally settling all 
claims which might result from the agrarian reforms in the states of the 
Little Entente.”’ 

Separate opinions were given by five dissenting judges, MM. Anzilotti, 
Nagaoka, Hudson, Hammarskjöld, and de Tomcsanyi; Jonkheer van 
Eysinga also dissented. 


THE LOSINGER & CO. CASH 


By an application filed with the Court’s Registry on November 23, 19365, 
the Swiss Confederation instituted proceedings against the Kingdom of 
Yugoslavia, asking the Court to give Judgment that the Yugoslav Govern- 
ment could not claim release from the terms of an arbitration clause in a 
contract between it and the Swiss Société Anonyme Losinger & Cie., by ad- 
ducing legislation subsequent in date to that contract. The basis of juris- 
diction relied upon was the declarations of the two states made under para- 
graph 2 of Article 36 of the Statute; the Yugoslav declaration expired on 
November 24, 1935. A preliminary objection was filed by Yugoslavia ask- . 
ing the Court to declare that it had no jurisdiction over the dispute under 
Article 36 of the Statute, or alternatively to declare that the application 


t Series A/B, No. 69. 
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could not be entertained because Losinger & Co. had not exhausted the 
means of obtaining redress placed at its disposal by Yugoslav municipal law. 

Each of the parties appointed a judge ad hoc: M. Huber was appointed by 
Switzerland and M. Zoricié by Yugoslavia. At the public hearings held on 
June 4, 5, 8, 9, 1986, M. Stoykovitch appeared as agent of the Yugoslav 
Government, and M. Sauser-Hall as agent of the Swiss Government. On 
June 27, 1936, the Court, with two judges dissenting, gave an order joining 
the objection to the merits, and fixing the time-limits for the filing of docu- 
ments on the merits.” 

The Swiss agent attacked the validity of the document submitting the ob- 
jection, on the ground that it was not filed in conformity with the Rules of 
Court. In support of this claim, it was said that as only one copy of the 
document had been filed within the prescribed time-limit, the fifty copies be- 
ing filed after the expiry of the time-limit, Article 40 of the 1936 Rules had 
not been complied with. On this point the Court said that the question 
raised was “one that concerns the organization and internal administration 
of the Court, rather than the rights of the parties,” and that the words 
“document of the written proceedings” as used in Article 40 “do not cover 
documents instituting proceedings,” to which documents submitting pre- 
liminary objections are assimilated. It was contended, also, that the pre- 
liminary objection was not filed within the time-limit originally prescribed 
for the filing of the counter-memorial, but only within the time-limit as fixed 
after two extensions, and that this was in conflict with the spirit of Article 38 
of the 1931 Rules and Article 62 of the 19386 Rules. In reply on this point, 
the Court said that “‘a time-limit which has been extended is, in principle, for 
all purposes the same time-limit” as that originally fixed. 

As to the plea to the jurisdiction, the Court thought that if it proceeded 
to adjudicate on this plea, it “might be in danger ... of passing upon 
questions which appertain to the merits of the case, or of prejudging their 
solution”; hence this objection was joined to the merits to the end that the 
Court might give decision upon it, and, if need be, on the merits in one and 
the same judgment. The objection to the admissibility of the application 
fell to be treated in the same way. 

Before the expiration of the date fixed for the filing of the Swiss Govern- 
ment’s reply, the time-limit having been extended at the request of the Swiss 
agent, the Court was informed by both agents that the two governments 
had reached an agreement to discontinue the proceedings. On December 
14, 1936, the Court issued an order by which it placed on record the agents’ 
communications and directed the case to be removed from the list of cases 
before the Court.* 


CLAIMS TO WORK DEPOSITS OF PHOSPHATES IN MOROCCO 


On March 30, 1936, an application was submitted to the Court by the 
agent of the Italian Government, M. Raffaele Montagna, initiating proceed- 


2 Series A/B, No. 67. “ Ibid., No. 68. 
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ings against the Government of France, as such and as the protector of - 


Morocco, and asking the Court to adjudge that the monopolization of the... 
Moroccan phosphates accomplished by stages between 1920 and 1934 for the 
benefit of French interests, is inconsistent with the international obligations 
of Morocco and France and must therefore be annulled; alternatively, to 
adjudge that a decision of the Morocco Mines Department of January 8, 
1925, and the consequent denial of justice are inconsistent with the inter- 
national obligations of Morocco and France to respect rights acquired by an 
Italian company, and that the company should be recognized as discoverer 
and tenders should be invited for working the deposits covered by its licenses; 
and alternatively that fair compensation should be paid for the expropriation 
and for expenses incurred by the company in defense of its rights. To es- 
tablish the jurisdiction of the Court, the application relied upon “the decla- 
rations made by Italy and France when acceding to the Optional Clause of 
Article 36, paragraph 2, of the Statute” of the Court. 

On July 6, 1936, the French Government designated M. Basdevant as its’ 
agent in thie case. Meanwhile, on June 18, 1936, the Court had adopted an 
order fixing the dates for the filing of the memorial and counter-memorial, 
the date for the filing of the latter being subsequently extended. On Decem- 
ber 16, 1936, the respondent state put forward a series of preliminary objec- 
tions to the jurisdiction of the Court. . 


DIVERSION OF WATER FROM THE RIVER MEUSE 


On August 1, 1936, an application was submitted to the Court by the 
agent of the Netherlands Government, Mr. B. M. Telders, asking the Court 
to adjudge that certain diversions of water from the River Meuse, effected or 
intended to be effected by Belgium in connection with the completion of the 
Albert Canal, are or would be contrary to the Treaty of May 12, 1863, be- 
tween Belgium and the Netherlands; “ and to enjoin upon Belgium to dis- . 
continue the construction of certain works and any supplying of water found 

‘to be contrary to the said treaty. The application invokes as the basis of the 
Court’s Jurisdiction “the declarations whereby the Netherlands and Bel- 
gium acceded to the Protocol containing the Optional Clause concerning the 
acceptance of the compulsory jurisdiction of the Court.” 

The Belgian Government has designated M. de Ruelle as its agent in this 
case, and it has named Professor Charles de Visscher as judge ad hoc. The 
written proceedings are to be concluded by April 12, 1937. : 


LIGHTHOUSES IN CRETE AND SAMOS 
On March 17, 1934, the Court gave a judgment in a case between France 


and Greece relating to a dispute between a French firm and the Greek Gov- 
ernment concerning the validity as against Greece of a contract for the re- 


“The text of the Treaty of 1883 is reproduced in 1 Martens, Nouveau Recueil Général 
(2d Series), p. 117. 
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newal of a lighthouse concession, entered into by the French firm and the 
Ottoman Empire on April 1/14, 1913.8 The Court upheld the validity of 
the contract, but under the special agreement conferring jurisdiction it was 
only “to decide on a question of principle,” and it was “not called upon to 
specify which are the territories, detached from Turkey and assigned to 
Greece after the Balkan wars or subsequently, where the lighthouses in re- 
gard to which the contract of 1913 is operative are situated.” Thereafter, 
the French and Greek Governments failed to reach an agreement as to the 
application of the principle laid down in the Court’s judgment to lighthouses 
situated in Crete (including the adjacent islands) and Samos. Regarding 
this question as “‘accessory to the principal question which has already been 
decided” by the Court, on August 28, 1936, the French and Greek Govern- 
ments entered into a special agreement, requesting the Court to give a deci- 
sion on the following question: | 


[Translation] Whether the contract concluded on April 1/14, 1918, 
between the French firm Collas & Michel, known as the Administration 
générale des Phares de Empire ottoman, and the Ottoman Government, 
extending from September 4, 1924 to September 4, 1949, concession 
contracts granted to the said firm, was duly entered into and is accord- 
ingly operative as regards the Greek Government in so far as concerns 
lighthouses situated in the territories of Crete, including the adjacent 
islands, and of Samos, which were assigned to that government after the 
Balkan wars. l 


The special agreement was filed with the Registry of the Court on October 
27, 1936. The French Government has designated M. Basdevant as agent 
in this case, and the Greek Government has designated M. Politis as agent. 
The latter Government has also named M. 8. P. Séfériadès as judge ad hoc. 


OFFICIALS AND CHAMBERS OF THE COURT 


On November 25, 1936, the Court proceeded to the elections provided for 
in Article 21 of its Statute. M. Guerrero was elected President for the years 
1937-1939, and Sir Cecil Hurst was elected Vice-President for the same 
period. During the period 1934-1936, Sir Cecil Hurst was President and M. 
Guerrero was Vice-President of the Court. 

The acceptance by M. Hammarskjöld of his election as a judge of the 
Court created a vacancy in the office of Registrar. On December 5, 1936, 
this vacancy was filled by the election of M. Lopez Oliván as Registrar, for a 
term of seven years. M. Lopez Olivdén had previously served as Deputy- 
Registrar of the Court from 1929 to 1930, and he had more recently been the 
Spanish Ambassador in London. 

On December 15, 1936, the Court elected members of the two special 
chambers for the years 1937-1939, and members of the Chamber for Sum- 
mary Procedure for 1987. During the three years to come, the Chamber for 
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THE UNITED STATES AND THE RIGHTS OF NEUTRALS, 1917-1918 


By Auicn M. Morrissey 
Elmira College 


In April, 1917, when the Balfour mission visited the United States to ar- 
range for American coöperation with the Allies, Frank L. Polk, Counsellor 
for the Department of State, jocosely said, “You will find that it will take 
us only two months to become as great criminals as you are.” 1 Polk’s fore- 
cast has become common opinion, while American disclaimers of participa- 
tion in crime are forgotten. The truth is that the United States continued 
to insist that certain Allied practices were illegal and refused to codperate in 
them. On two separate occasions the Department of State informed mem- 
bers of the Balfour mission that the American attitude toward certain bel- 
ligerent maritime measures remained unchanged. Mr. Lester H. Woolsey, 
then Law Adviser, later Solicitor, for the Department of State, wrote in a 
memorandum summarizing the attitude taken by American representatives in 
oral discussions with the British: “Great Britain has heretofore attained the 
objects set forth . . . through her exercise of belligerent maritime measures, 
depending upon the prize court to condemn property violating those measures. 
The United States regards certain of the measures in question as il- 
legal; ...”? A few days later Mr. Woolsey, in discussing two proposals 
for bunker control suggested to him by the British, said: 


In accepting either of these alternative proposals, it is to be under- 
stood that the United States Government does not thereby waive the 
contentions which it has heretofore made in regard to the British meas- 
ures of blockade, rationing, letters of assurance, bunker control, black 
list, et cetera; and that the United States Government is not to be taken 
as adhering directly or indirectly or by implication to those measures or 
the grounds upon which they are founded, but that, on the contrary, the 
action of the United States is based on its intention, as a domestic meas- 
ure, to prevent supplies from reaching enemy raiders or submarines, to 
prevent trading with, for the benefit, or on behalf of, the enemy, directly 
or indirectly, to prevent the carriage of contraband of war, to conserve 
the supplies of the United States for its own use and the use of its allies, 
and to economize ships’ tonnage for the transportation of military neces- 
sities for the United States and its allies.’ 


A year later, during negotiations over the release of American goods seized- 
under the British Order in Council of March 11, 1915, Secretary Lansing 
wrote: . 

i Hendrick, Burton J., Life and Letters of Walter Hines Page (8 vols., Garden City, 
1928-1925), Vol. IT, p. 265. 


2 U. S. Department of State, Foreign Relations, 1917, Supplement 2, Vol. II, p. 867. 
‘3 Ibid., p. 876. 
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The Government of the United States could not enter into any ar- 
rangement for the release of goods which would ee ae any under- 
taking on its part to withdraw from its attitude previously expressed with 
regard to the order of March 11, 1915, or not to raise any question in the 
future as to the validity of the Order in Council, or to withhold protection 
of rights of American citizens which may appear to have been infringed 
by the Order in Council and therefore to warrant espousal by the Gov- 
ernment of the United States.* 


Moreover, in 1927, when the United States and Great Britain agreed to dis- 
pose of certain pecuniary claims arising out of the war, no concession of prin- 
ciple was made by either country.” It must be seen, therefore, that the 
United States did not stultify itself and abandon the position it had assumed 
with regard to neutral rights between 1914 and 1917. 

The acceptance of Polk’s witticism as truth depends upon the failure to 
distinguish sharply between legitimate control over exports and unwarranted 
belligerent interference with neutral commerce. In the particular case of 
which Polk was speaking—the blacklisting of neutrala—Americans pushed 
the practice further than the Allies had in 1916, despite American popular 
excitement and official protest at that time. The United States as a bel- 
ligerent brushed aside its arguments in the note of July 26, 1916, that the 
blacklist condemned “without hearing, without notice, and in advance.” ® 
The reversal of policy is not as marked, however, if attention is focused upon 
American procedure, for the note was followed by unofficial negotiations to 
remove particular names from the list and sharper protest was discouraged 
by the President.’ If the record in the World War Supplements to Foreign 
Relations and in the second volume of Carlton Savage’s Policy of the United 
States toward Maritime Commerce tn War is carefully examined, it shows 
that the policy of the United States did not involve recantation on neutral 
rights or acceptance of Allied practices which had been labeled illegal. In 
most cases, it was not a reversal of opinion but a logical development from the 
attitude of the United States as a neutral. Where the United States had 
taken a firm stand, it did not foreswear itself; where it had made a weak de- 
fense of its rights as a neutral, it espoused belligerent pretensions in which it 
had tacitly acquiesced. . 

On the chief belligerent rights, blockade and contraband capture, the United 
States maintained its traditional views almost unimpaired. After the initial 
vacillation shown in the note of March 30, 1915, which seemed to admit a 
belligerent right to blockade neutral coasts and to modify traditional re- 
quirements, the United States had redeemed itself in October by declaring 
that it could not recognize the British order of March 11 as establishing a 


t U. 8. Dept. of State, Policy of the United States toward Maritime Commerce in War, 
edited by Carlton Savage (2 vols., Washington, 19834-1936), Vol. II, p. 790. 

5 U. 8. Treaty Series, No. 756. 

t U. 8. For. Rel., 1916, Supp., p. 422. ’ Savage, op. cit., Vol. IL pp. 625-626. 
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legal blockade.® From this stand it never wavered.® When it became a 
belligerent, it laid down the rigorous Anglo-American rules of blockade, but 
Woolsey warned that “The basis of the codperation of the United States is 
not to assist in the blockade of neutral countries, nor to take part in other 
measures of the Allies which the United States has heretofore regarded as 
unfounded in international law, ... 7 1° 

On contraband, however, the United States had not taken a firm position 
as a neutral, for during the period from 1914 to 1917 it had refrained from 
protesting against additions to the contraband list and had failed to restrain 
the belligerents in their presumptions of hostile destination In a defense 
of its policy from domestic criticism, the Department of State had declared 
that the United States as a belligerent had broadly expanded the contraband 
list and had extended the doctrine of continuous voyage during the Civil 
War.!? When the United States in 1917 issued a comprehensive contraband 
list and laid down broad presumptions of hostile destination in the case of 
absolute contraband, it was following a path already marked out in the period 
of its neutrality. i 

This 1917 list included (a) arms and munitions of war, (b) equipment for 
transportation, (c) apparatus for communication, (d) coin, bullion, and cur- 
rency, (e) fuel, food, forage, and clothing, and the materials and machinery 
for the manufacture of all the articles in each group.48 There was no express 
mention of absolute and conditional contraband, but the rules as to destina- 
tion showed what was absolute and what conditional contraband. Though 
American diplomats had not made strenuous efforts to uphold the right to 
trade with the enemy civilian population in goods on the conditional contra- 
band list, the United States had reserved its rights when the British declared 
that the distinction between the two kinds of contraband had lost its valid- 
ity.4 As a matter of fact, neither the United States nor Great Britain 
abandoned the divisions of contraband, for the British continued to declare 
articles conditionally contraband and the Americans made the distinction 
on the basis of destination. The first four groups on the American list— 
arms, equipment for transportation, apparatus for communication, and money 
—were to be condemned if destined to territory belonging to or occupied by 
the enemy; the last group—fuel, food, forage, and clothing—only when in- 
tended for the use of the enemy government or its armed forces. In the first 
four groups, hostile destination was to be presumed from consignment “to 
order” or to an unnamed consignee, if “going to territory belonging to or 
occupied by the enemy, or to neutral territory in the vicinity thereof.” For 


3 U. S. For. Rel, 1915, Supp., pp. 153-154 and 585; see also Savage, op. ctt., Vol. II, pp. 


280-281. ? Tbid., pp. 789-790. 1 U, S. For. Rel, 1917, Supp. 2, Vol. LI, p. 866. 
1 Thid., 1914, Supp., pp. 373 and 251-252 for illustrations. 
13 Thtd., p. ix. 13 Tbid., 1918, Supp. 1, Vol. II, p. 920. 


4 Ibid., 1914, Supp., pp. x and 233-234; ibid., 1916, Supp., pp. 385 and 483. 
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absolute contraband, in other words, the United States adopted the Allied 
presumptions which made.serious inroads upon neutral trade. Goods in the 
last and largest class were to be condemned as destined for the enemy govern- 
ment or its armed forces only if they were consigned to the enemy authorities, 
to a port of equipment or base of supply, or to a contractor in enemy territory 
who notoriously supplied articles of the kind in question to the enemy authori- 
ties—the familiar stipulations of the Declaration of London. The naval in- 
structions went beyond the Declaration, however, by applying the doctrine 
of continuous voyage to conditional as well as to absolute contraband. They 
also gave up the attempt to distinguish between continuous transportation by 
water and a voyage completed by inland shipment, saying, “It is immaterial 
whether the carriage of contraband be direct in the original vessel, or involve 
trans-shipment or transport over land.” 1 Since no American court passed 
on the evidence required for the condemnation of contraband, however, the 
American interpretation of these regulations cannot be compared with British 
and German views. To sum up—after refraining from protest against addi- 
tions to the contraband list and failing to restrain belligerents in their pre- 
sumptions of hostile destination, the United States maintained a distinction 
between absolute and conditional contraband but extended the presumptions 
of hostile destination for absolute contraband and upheld the doctrine of con- 
tinuous voyage for both classes of contraband goods. It cannot be said, how- 
ever, that the record of the United States on blockade and contraband is one 
of recantation.'® l 

Although American treatment of the mails as a belligerent seems to be a 
reversal of the previous contentions of the United States, deeper consideration 
will show that it actually is not, for the American position was gravely im- 
paired before the United States entered the war. In the memorandum to 
himself which Secretary Lansing wrote in 1915, he avowed his inclination 
toward the Allies and exhibited pride in his unneutrality of thought. The 
defense of the inviolability of the mails in 1916 was admittedly “half-hearted” 


18 U. 8. For. Rel., 1918, Supp. 1, Vol. II, pp. 920-921. 

16 The belligerent right to punish unneutral service gave rige to little controversy during 
the period of American neutrality or belligerency. The naval rules mentioned transmission 
of information in the interest of the enemy by radio but embodied no essential departure 
from tradition. (Ibid., pp. 929-930.) The conception, however, was occasionally invoked in 
new situations. For example, Germany tried to control neutral commerce by granting 
safe-conducts to vessels in the danger zone, if assurance were given against re-export of the 
cargo or discharge of contraband at enemy ports. (Fbid., p. 1083.) France declared ves- 
sela accepting safe-conducts to be in the service of the enemy, and the United States pro- 
tested that such control might deprive a vessel of its neutral character. ([bid., pp. 1084- 
1085 and 1093.) Branding as unneutral service the acceptance of a German safe-conduct 
is interesting but led to no development of the doctrine. Again, the Dutch asserted and the 
Americans denied that employment of chartered Dutch ships in the war zone to carry 
troops and munitions of war to Europe would be unneutral service. (Tbid., pp. 1439 and 
1461.) The records show no extension of the bases of condemnation for unneutral service 
during American belligerency. 
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and purposely verbose to provoke debate.!” In contrast to Secretary Seward, — 
who had overborne the naval arguments for the seizure of mails during the 
Civil War, maintaining that the future interests of the United States dictated 
a broad immunity for neutral mails, Secretary Lansing feared to hamper the 
United States by setting up restrictions which might be embarrassing in case 
of future belligerency.“® By admitting in January, 1916, that parcels of 
merchandise sent in the form of letter mail were subject to seizure, the United 
States had made resistance to the searching of its mails impossible. In May, 
however, it had denied that the Allies had any right to interfere with mails on 
neutral vessels which had merely touched their ports. When the United 
States entered the war only eleven months later, it completely ignored this 
one effort to limit belligerent control over mails and immediately established 
a censorship for mails on all vessels touching American ports.2® In per- 
suading Cuba to adopt a similar censorship, the Secretary of State argued 
that a belligerent had the right to inspect mails passing between neutral 
countries as long as thoge nations did not take steps to keep contraband and 
noxious despatches out of government mails.24_ This imposition on neutrals 
of an obligation to prevent the transmission of contraband or hostile des- 
patches through the mails would have laid upon them a new and vexatious 
burden. Making the failure to fulfill such a duty the basis of a right to 
interfere with mails would have been an unwarranted belligerent pretension. 
Fortunately for the record of the United States as a champion of neutral 
rights, it never assumed this extreme position, for the Secretary’s views were 
advanced only as arguments which the American minister might use unoffi- 
cially to justify censorship. In practice, moreover, the United States did 
not push interference with mails to its furthest limits. After exempting 
official diplomatic correspondence from censorship, it took no part in British 
interference with Swedish diplomatic mails.* In general, however, Ameri- 
can precedent now permits mails to be subjected to censorship and to search 
for merchandise, articles of enemy ownership, and certificates of indebtedness. 
The United States has abandoned its contention that mails passing through 
belligerent ports are not properly within the territorial jurisdiction for censor- 
ship, but as a neutral it had already sacrificed its Civil War precedents on the 
inviolability of mails. 

American policy with regard to sowing mines upon the high seas showed 
an evolution similar to that on mails. In August, 1914, when the British de- 
clared that they might have to lay mines as the Germans were doing, the 

17 Lansing, Robert, War Memoirs (Indianapolis and New York, 1935), pp. 19-21 and 
125-126. 

18 See Baxter, James P., 3rd, “Some British Opinions as to Neutral Rights, 1861-1865,” 
in this JOURNAL, Vol. 23 (1929), pp. 525-527; and Savage, op. ctt., Vol. II, p. 528. 

» U, 8. For. Rel., 1916, Supp., pp. 591-592 and 604-608. 

20 Itid., 1917, Supp. 2, Vol. II, pp. 1242-1243. 


21 Thid., 1918, Supp. 1, Vol. M, pp. 1739-1740. 
23 Ibid., 1917, Supp. 2, Vol. II, p. 1242. 
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United States made known its objections, but when the British Admiralty pro- 
claimed the whole North Sea a dangerous area this country refused to join 
with other neutrals in protesting.2? Not until February, 1917, did the United 
States enter a specific reservation of its rights, saying: 


As the question of appropriating certain portions of the high seas for 
military operations, to the exclusion of the use of the hostile area as a 
common highway of commerce, has not become a settled principle of 
international law assented to by the family of nations, 1t will be recog- 
nized that the Government of the United States must, ‘and hereby does, 
for the protection of American interests, reserve generally all of its rights 
in the premises, including the right not only to question the validity of 
these measures, but to present demands and claims in relation to any 
American interests which may be unlawfully affected, directly or im- 
directly, by virtue of the enforcement of these measures.** 

A few months later, the military necessity of checking the submarine danger 
led the United States to take the lead in laying a mine barrage from Great 
Britain to the territorial waters of Norway.25 This done, however, the United 
States refused to join in the British ultimatum demanding that Norway mine 
its waters, but represented to Norway that failure to enforce its decree pre- 
venting submarines from passing through its territorial waters was a dis- 
crimination in favor of Germany. When the British threatened to mine 
Norwegian waters themselves, the United States refused its support, saying. 
“this Government does not wish to act in a way that can be construed as an 
infringement, of the territorial sovereignty of Norway.” 7* In this dispute, 
therefore, the United States showed more respect for the rights of neutrals 
than did its associates. By quiescence as a neutral and practice as a bel- 
ligerent, however, it has given its sanction to the laying e mines in large areas 
of the high seas. 

In contrast to the absence of emphatic protest on contraband, mails, and 
mine-laying, stands American neutral opposition to search in port. During 
the period of belligerency, the record shows divergent counsels and practices. 
The American rules outlined the customary procedure for boarding and in- 
spection of papers without any mention of sending ships into port for search. 
These rules were observed, according to the Secretary of the Navy, for no 
vessels were brought into port for search. Control, however, was exercised 
over ships “in their own interests.” When the submarine menace caused the 
convoying of merchantmen, the ships escorted were subjected to certain regu- 
lations, and other merchantmen were routed or required to speak stations 
along the American coast.27 In other words, the Americans followed the 
British in advising vessels to call for navigating instructions and later in 
making agreements with steamship lines to ensure calling in American ports 


nU. 8. For. Rel., 1914, Supp., pp. 455-466 and 466. " Tbid., 1917, Supp. 1, p. 519. 

25 Savage, op. cit., Vol. II, pp. 697-698. 
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for search.?8 ‘Toward the close of the war, the United States War Trade 
Board wished to inaugurate a policy of enforced deviation for search. In- 
stead of requiring all ships which sailed to and from the Western Hemisphere 
without coming under the territorial jurisdiction of the United States to call 
at Halifax for examination, the Board, in coöperation with the British, 
worked out a system allowing a vessel to call either at an American or a Brit- 
ish port. The very day of the armistice with Germany, the Solicitor for the 
Department of State made emphatic objection to the proposal, saying: 


If it is adopted by the United States, our contentions while neutral, and 

the claims of American citizens admitted by us to be good at the time, 

are, it seems to me, cast aside. I doubt whether the Government as a 

matter of policy, or law, ought to or can invalidate such claims as may be 

good, by action of this kind.?? 
Since belligerent interference with commerce soon came to an end, a sub- 
stitute for the War Trade Board’s plan was never considered. American 
protests and claims based upon enforced deviation for search in port, there- 
fore, remain unimpaired, but the State Department, in spite of the agreement 
of May 19, 1927, with Great Britain, is loath to admit them, thus gravely 
injuring American neutral rights and its own position during the war. 
Though the United States still contends, as it did in 1915, that vessels should 
be searched on the high seas and not sent into port for rummaging, on the basis 
of its record it may have difficulty in resisting belligerent practice entailing a 
“voluntary” call in port and resultant legal search within the territorial 
jurisdiction. 

Search in port, however, is only a means of enforcing belligerent rights, not 
a new legal basis for interference with neutrals. It is, therefore, on an en- 
tirely different footing from retaliation, which was purported to be elevated 
as a right during the World War. In fact, the belligerent practices which 
bore most heavily upon neutrals—ruthless submarine warfare and the so- 
called “blockade” of Germany—had retaliation as their sole bases in inter- 
national law. The United States had maintained that retaliatory measures 
which affected neutrals were essentially illegal and that the claim or pretext 
of retaliation could not be invoked to abridge the rights of neutrals. From 
the Germans, the United States obtained acceptance of its views in the abor- 
tive concession on the Lusitania in February, 1916. From the British, it won 
no successes but saw British practice upheld by the prize courts of the Em- 
pire.2° The entry of the United States into the war led to no sacrifice of 
1 Agreements were made with two Spanish lines running to Latin America to ensure 

search of vessels and control of shipments. (U. S. For. Rel., 1918, Supp. 1, Vol. II, pp. 
1730-1731.) The War Trade Board wished to arrange that Spanish vessels proceeding 
directly from Latin American ports to Spain be required to call at Puerto Rico to avoid 
being taken into Gibraltar or Kirkwall for examination. (Jbid., p. 1738.) The Spanish 
lines preferred a private arrangement by which their ships would call, and, therefore, the 
United States took no official steps. Ibid., p. 1744 n.) 
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American views upon retaliation, for this country took no belligerent action 
based upon this claim of right. 

Before acclaiming the United States for maintaining an unimpaired posi- 
tion on blockade, search in port, and retaliation, and showing some care for 
neutrals in disputes over mails and mining, it should be noted that the United 
States was under small temptation to take measures of questionable legality 
and that its entry into the war actually made the lot of neutrals harder. So 
overwhelming was the economic and naval preponderance of the Allied and 
Associated Powers after America declared war that the United States had 
little occasion to invoke belligerent rights. Though the neutrals did not 
suffer from strained interpretations of belligerent right, however, they were 
put at a distinct disadvantage when the last great neutral market disappeared 
and the economic weight of the United States was thrown upon the side of 
the Allies. | 

When the United States entered the war, neutral trade was already under 
Allied direction, for neutral vessels complied with British rules in order to get 
bunker fuel, carried cargoes acceptable to the British, and refused consign- 
ments from persons on the black list. As a neutral the United States had 
protested against blacklisting and the discriminatory use of bunker coal, but 
without any expectation of changing British policy, and in fact had accepted 
the British black list in 1916 at a time when Canada refused. As soon as the 
American declaration of war became certain, the British began to urge the 
United States not to pursue a divergent economic policy. After pointing out 
that this country was in a position economically strong enough to enforce 
trading restrictions without fear, they argued that the United States could 
bring pressure upon neutrals without retreating from the position it had de- 
fended by basing its action upon the ground that no nation could be expected 
to contribute to the success of its enemy. The Balfour mission outlined the 
part the United States could play and furnished the British personnel of an 
Anglo-American joint advisory committee to consider the Allied program. 
From the deliberations of this committee came recommendations on rationing 
neutral countries, licensing exports, bunker control, and black lists. Though 
rationing had been practised for more than a year, coöperation from the 
United States would make the policy more effective, the committee reported, 
because neutral consent would not have to be secured and the ration could be 
made a bargaining point to obtain neutral shipping. Regulation of exports 
and bunker fuel was particularly urged. If the United States were to license 
all its exports, it could control its trade with neutrals and could render British 
letters of assurance unnecessary. American coöperation in bunker control 
was advisable at least to prevent American coal from being used to defeat 
Allied aims, and blacklisting was desirable to discourage the Germans.*! 

What was the American reaction to these proposals which demanded the 
1916, p. 171; for British prize cases, see Lloyds’ Reports, Vol. V, p. 361 (Stigstad) and Vol. 
VIL p. 262 (Leonora). The Sitgstad and Leonora cases are also reproduced in this JOURNAL, 
Vol. 13 (1919), pp. 127 and 814, 4 U. 8. For. Rel., 1917, Supp. 2, Vol. H, pp. 804-8665. 
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modification of certain neutral opinions? With the general policy: of eco- 
nomic control there was no quarrel, for its legal basis was sound and its bel- 
ligerent necessity apparent. In a long memorandum which furnishes the 
best evidence of the attitude of the United States,8* Mr. Lester H. Woolsey, 
then Law Adviser for the Department of State, clarified the American posi- 
tion, basing it squarely upon ‘sovereign right. The United States might 
participate in the rationing of neutrals “not to assist in the blockade of 
neutral countries” but to conserve its own supplies, to prevent persons in its 
territory from trading with the enemy, and to conserve tonnage for the trans- 
portation of military necessities. When neutrals were forced to employ their 
shipping to Allied advantage, they should not be compelled to call at British 
ports for search or to go into the danger zone except to carry their own sup- 
plies. In the granting of letters of assurance, equality with Great Britain 
should be secured. On the critical questions of bunker control and black- 
listing, Mr. Woolsey refused to accept enemy nationality or association as 
sufficient for proscription, but demanded some evidence of benefit to the 
enemy. He also declared that the United States was not prepared to interfere 
with imports from blacklisted firms, unless the transaction amounted to 
trading with the enemy, because the United States could not afford to rouse ill 
feeling in Latin America and to lose the profits from trading with Germans 
there. In general, Mr. Woolsey sanctioned skilfully directed economic pres- 
sure, based on sovereign right.83 The policy thus outlined and approved, 
embodied practices to which the United States had objected in vain, but the 
American program in May, 1917, was perhaps somewhat less severe than the 
Allied, for Mr. Woolsey suggested certain limitations in favor of neutrals, 
some of which were to disappear after a year of belligerency. 

The control of exports foreshadowed in the memorandum of the joint 
advisory committee and Mr. Woolsey’s comments was inaugurated in June, 
1917. To bring the neutrals to negotiate rationing agreements, all licenses 
to certain countries were suspended as soon as licenses were required. In 
explaining this policy to neutrals, the United States denied any intention to 
hamper neutral trade but declared that because of the stringency of its 
supplies its own needs and those of its Allies came first. After the neutrals 
had stimulated their own production to the maximum, they should furnish 
an estimate of their requirements, for which pre-war imports could no longer 
be taken as the criterion. Furthermore, since the United States was granting 
& favor in stinting itself to supply neutrals, the price paid for merchandise 
was not an adequate return, but a certain amount of neutral shipping should 
be employed to benefit the Allies. The final American stipulation was that 
no American products should be sent by the neutrals to Germany or be con- 
verted so that they went to Germany in dissimilar form.** 

Though Germany’s neighbors, Scandinavia, The Netherlands, and Switzer- 

32 This memorandum, according to Mr. Woolsey and Mr. Polk, summarized the American 
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land, against whom this policy was directed, were not economically self- 
sufficient, these nations did not hasten to supply the United States with figures 
on their food needs. After August 30, 1917, therefore, licenses for all exports 
to the northern neutrals were suspended. Except for very short periods, how- 
ever, American exports to Germany’s neighbors did not completely cease,” 
but the United States became the driving force behind this policy of coercion 
which the Allies had urged but never initiated alone. To enable it to succeed, 
the British and French agreed that exceptions to the embargo should not be 
granted except for products imperiously needed in waging war or for some 
“vital interest recognized by the Allies.” 36 Since the general embargo 
aroused resentment in neutral countries, the United States found it politic 
to disclaim any “desire to hamper neutrals in their normal life or inflict upon 
them any hardships not necessarily resulting from the execution of the aims 
outlined.” 87 In the tedious course of negotiations with the neutrals, Presi- 
dent Wilson once raised his voice in protection of a neutral: 

' Inasmuch as we are fighting a war of principle, I do not feel that- I can 
consent to demand of Norway what we would not in similar circum- 
stances allow any government to demand of us, namely, the cessation of 
exports of her own products to any place she can send them. I am con- 
vinced that our own legitimate position is that we will not supply the 
deficiencies which ee creates for herself if the exports are to our 
enemies.58 

The next day it was hastily explained that by “cessation” the President 
meant complete stoppage, not limitation.2® A year later, however, the Presi- 
dent’s moderating influence was not apparent, for Secretary Lansing wrote 
“that the objective of the Associated Governments should be the entire cessa- 
tion of all exports to Germany and the making available to them of Holland’s 
entire exportable surplus.” 4 In spite of the pressure of the Allied and 
Associated Powers; no neutral agreed to a complete prohibition on the ex- 
portation of its own products to Germany. 

Neutral resistance to coercion made the maintenance of an Pe Ve 80 
onerous to the Allies that the latter urged its suspension on non-essential 
products. Though the United States objected to concessions while negotia- 
tions were in progress, it was eventually obliged to yield. When the British, 
however, wanted supplies furnished to firms, known to be pro-Entente, whose 
business was adversely affected by the embargo, the Americans pointed out 
that licenses to such firms would defeat the effect of the embargo.*! As agree- 
ments were concluded with the neutrals during 1918, the export prohibitions 
were gradually lifted42 In the employment of embargoes against neutrals, 

8U, 8. Bureau of Foreign and Domestic Commerce, Monthly Summary, 1917-1918. 
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the United States had taken the lead and.had caused the Allies to subordinate 
their commercial interests to the belligerent purpose of putting pressure on 
the enemy. 

In taking advantage of the neutrals’ economic dependence, the United 
States not only prevented trade with the enemy, but compelled neutrals to 
charter a portion of their shipping to the Allies and to refrain from laying up 
their vessels. Justification was found not only in belligerent interest but on 
broad grounds of “public utility.” 8 Despite Mr. Woolsey’s stipulation that 
vessels should not be forced into the danger zone except to supply their coun- 
tries’ domestic needs, the employment of vessels in dangerous trades was an 
essential feature of the agreements with certain neutrals and the stumbling 
block in negotiations with The Netherlands. When the Dutch proved un- 
willing to put into operation an arrangement which necessitated the employ- 
ment of vessels in dangerous trades, the United States and Great Britain took 
over Dutch ships within their ports. Instead of making the ill-founded 
attempt to defend this act as angary, as the Allies did, the United States 
upheld it as the exercise of the territorial sovereign’s power to requisition.*4 

To coerce individual steamship companies, bunker control and the licens- 
ing of coal exports were employed despite American complaints while neutral. 
When Mr. Woolsey examined the question in May, 1917, he raised no objec- 
tion to bunker control, provided that it was squarely based upon sovereign 
right and not employed to force ships to traverse the war zone or to call at 
British ports for search. In January, 1918, however, the general regulations 
for licensing bunkers prohibited chartering by an enemy or person unaccepta- 
ble to the War Trade Board, trading with an enemy port, or carrying enemies 
or enemy cargo. Ships which were bunkered were to carry approved cargoes 
and not to accept goods consigned “to order” or to persons with whom Ameri- 
cans or their associates were prohibited from trading, and were not to be 
bought, sold, or laid up without the consent of the War Trade Board. Ves- 
sels bound to European neutral ports were to call for examination as directed 
by the War Trade Board in spite of Mr. Woolsey’s stipulations against forcing 
them into British ports for search. In other words, without the impairment 
of neutral rights, the freedom of weak neutrals to trade in contraband or to 
a blockaded port was rendered illusory. 

During the World War, the opportunities of the individual were further 
circumscribed by blacklisting. To the prevention of trading with the enemy, 
there was of course no objection in the United States. The question at issue 
was the prohibition of trade with enemies domiciled in neutral countries and 
with neutrals who might be trading for the benefit of Germans. In the 
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course of the war, Great Britain had accepted as the test-of enemy character 
for blacklisting the Continental criterion of nationality, though both the Brit- 
ish and the Americans had held domicile to be the basis of enemy character.*® 
In the Woolsey memorandum, the nationality test was not approved, and 
some evidence was required that Germans in Latin America were benefiting 
Germany by their trade with the United States before their proscription. 
Despite this rebuff, the Allies renewed their pressure for the nationality test 
in the spring of 1918 but again failed to move the United States.47 Though 
the United States refused to abandon its traditional criterion of enemy char- 
acter, it modified its views as to accepting the British and French black lista 
in- toto. In December, 1917, it issued a black list for Latin America, which 
included “enemies,” “allies of enemies,” and “persons acting for their benefit,” 
and in March, 1918, broadened the list to include all the names on the British 
and French lists, whether in Europe or America.*® When the Allies urged 
the Swiss Government to agree to the blacklisting of members of the Société 
Suisse de Surveillance Economique, an organization which received consign- 
ments from the Allies, the Secretary of State directed the Minister in Switzer- 
land not to make a formal demand upon the Swiss Government for the 
recognition of the statutory list.*° Nevertheless, the zeal with which the 
United States employed its published, confidential, and “cloaks” lists seems 
to preclude protest if the policy is employed against American citizens. 
Despite the employment of bunker control and blacklisting, the United 
States withstood one measure of economic control which was persistently 
urged by the Allies. This was the “financial blockade,’ which involved. 
_ financial pressure upon neutral banks which were assisting the enemy. Bank- 
ing houses in the territory of the Allied and Associated Powers were to refrain 
from dealing with neutral banks which should grant loans to the enemy. or 
should transfer certificates of indebtedness for him. For the purposes of this 
policy, “enemy” was to be interpreted as anyone upon an Allied black list. 
After making slight changes in the British definition of “enemy” to make the 
policy more clearly a sovereign measure, Secretary Lansing submitted the 
proposal to the Secretaries of the Treasury and Commerce and to the 
Attorney-General. Of these, the ‘Secretary of Commerce alone approved. 
The Attorney-General objected to it as the most extreme form of black- 
listing: 
Restricting American dealings with such neutral citizens. simply because 
the latter might also be entering into transactions with German enemies 
perfectly legitimate under the law of the neutral nation. Of course, if 
the trade was to be carried on by a United States citizen with a neutral 


citizen as an indirect means of trading with the German enemy, it would 
be unlawful, under the law of the United States as at present constituted, 


#0, 8. For. Rel., 1918, Supp. 1, Vol. IL, p. 1022. «7 Idem. 
4 Ibid., 1917, Supp. 2, VoL II, p. 997; ibid., 1918, Supp. 1, pp. 1023, 1026, and 1027. 
+ Thid., p. 1077. 8 Ibid., 1917, Supp. 2, VoL II, pp. 809, 899-902, and 924-926. 
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and would be a criminal transaction under the terms of the present 
Trading with the Enemy bill." 


Secretary McAdoo declared that the same objects sould be obtained by the 
control of foreign exchange and the transmission of commercial paper. Even 
when the objectionable feature of interference with direct transactions be- 
tween neutrals and the enemy was eliminated, the Treasury persisted in pre- 
ferring its own formula for control of foreign credits to the “financial 
blockade” urged by the Inter-Allied Blockade Committee and the Depart- 
ment of State." The United States, therefore, was prevented from giving 
public assent to this extreme form of black list. On the other hand, though 
it did not acquiesce in the penalizing of firms simply because they had enemy 
connections, it employed financial pressure to prevent transactions for the 
benefit of the enemy. 

Though a state of war continued to exist till 1921, and though the Allied 
“blockade” of Germany continued until June 28, 1919, the rigors of economic 
control over neutrals were modified soon after the armistice and were termi- 
nated before June 30, 1919.58 American restrictions on trade with Germans 
ceased on July 14, 1919.5 While the United States remained technically at 
war with Germany, no belligerent rights were exercised by the United States 
after the armistice put an end to hostilities upon the sea. 

In assessing the attitude of the United States toward neutrals in 1917-1918, 
the practical fact that this country was waging war in coöperation with the 
Allies must be borne in mind. When the latter argued that American failure 
to support their policies might bring about the defeat of all, American com- 
plaints as a neutral were very naturally brushed aside. In the first stages of 
its belligerency, it advocated certain limitations on economic pressure, but as 
the severity of the conflict became more apparent it abandoned most of these 
self-imposed restraints. ‘Till the end, however, it refrained from some ex- 
treme measures like the “financial blockade,” securing its ends through other 
means. Ifthe United States refused to give full support to all Allied policies, 
however, it took the lead in curbing neutral trade with Germany, going fur- 
ther than the Allies had done in the past or wished to do at the moment. In 
order to defeat Germany by throttling her trade, it did not hesitate to take 
advantage of the neutrals’ dependence upon its supplies and thus made their 
lot harder than before. | 

In considering the policy of the United States toward neutrals in 1917-1918, 
the obvious question raised is, what are its implications for the future, in 
which Americans envisage themselves as neutrals? In the field of sovereign 


TU. §. For. Rel., 1917, Supp. 2, Vol. IT, pp. 988, 940, 940-041. 
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965-968, and 977. 

n U, 8. War Trade Board, Report (Washington, 1920), pp. 148-149. 
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rights, the practice of the United States has made it difficult to resist “volun- 
tary calls” for search in belligerent ports, discriminatory use of bunker coal, 
and blacklisting. Since the United States has the food and most of the essen- 
tial materials which were rationed to the neutrals in the last war, it is in a 
fairly strong position to resist the employment of economic pressure to which 
it has given great impetus. The belligerents, however, may employ. export 
embargoes, as they did in the period of American neutrality, to bring great 
industries to participation in their commercial controls. If the United States 
found resistance to belligerent pressure during the last war difficult: because 
of the American desire to trade, it is likely.to find opposition still more difficult 
in the future because of its own action in 1917-1918. It may discover, fur- 
thermore, that the exercise of sovereign rights makes the invocation of 
belligerent rights less frequent. The United States has preserved its views 
on blockade, contraband, and retaliation, but it may find that blockade be- 
comes infrequent, that goods are cut off by other means than contraband 
capture, and that retaliation imposes many restraints upon neutral freedom. 
On the other hand, neutral rights have a high survival value and have emerged 
. from periods of eclipse stronger than before. If, in a given situation, the 
United States determines to remain neutral, it is likely to invoke neutral .- 
rights with as much conviction as before and to meet belligerent measures 
defended as domestic legislation by a neutral exercise of sovereignty. 
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THE CONVENTION OF 1936 FOR THE SUPPRESSION OF 
THE ILLICIT TRAFFIC IN DANGEROUS DRUGS 


By J. G. Starke, B.C.L., 
Vinerran Law Scholar, Oxford 


The Convention of 1936 for the Suppression of the Illicit Traffic in Dan- 
gerous Drugs represents a further stage in the development of international 
criminal law. . 

It is curious to reflect how the small existing body of international criminal 
law has grown; not out of wide general principles, but inductively, step by 
step, in respect to particular offences which called for action of an interna- 
tional character. When such action has been taken, it has invariably been 
restricted by considerations of national sovereignty. In the international 
agreements which have dealt with criminal offences, e.g., the Geneva Con- 
. ventions as to slavery, counterfeiting, and traffic in women and children,* the 
contracting states shrank from incurring obligations of a wide or general 
character and limited themselves to undertakings co-extensive only with the 
necessities of the situation. The international conventions as to crime illus- 
trate in a particular manner only the nature of multilateral conventions in 
general, the utilitarian and pragmatic.character of international legislation 
which develops in measure only as the common national interest in interna- 
tional regulation is strong enough to overcome objections to restrictions on 
national sovereignty. 

The convention under discussion reflects this general tendency of interna- 
tional agreements. The necessity of dealing by international action with the 
traffickers in dangerous drugs had long been felt, but it was considered unwise 
to take any step until the more pressing problems connected with the interna- 
tional control of dangerous drugs had been settled. As the history of the 
international conventions dealing with narcotic drugs has been told more than 
once,® it will suffice here to say that one of the important results due to these 


1 See, as to the Geneva Convention of 1929 for the Suppreasion of Counterfeiting Currency, 
an article by E. Fitzmaurice in this Journat, Vol. 26 (1932), p. 533 seg. 

2There are, in fact, two conventions on this subject, the Convention of 1921 for the 
Suppression of the Traffic in Women and Children and the Convention of 1933 for the 
Suppression of the Traffic in Women of Full Age. Reference may be made also to the Inter- 
national Convention of 1924 for the Suppression of the Circuls''on of aud Traffic in Obscene ~ 
Publications, and the Draft Convention on Terrorism (See L.N. Doc.—.36.1936.V), which 
are allied to the development of the international law as to criminal offences. 

3 See especially the League of Nations pamphlet published in 1934, entitled The League and 
the Drug Traffic, which contains a full account of the matter within reasonable compass. See 
also article by Professor Quincy Wright “The Narcotics Convention of 1931,” in this 
JOURNAL, Vol. 28 (1934), p. 475 seq., and S. H. Bailey “The Anti-Drug Campaign,” passim. 
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` conventions was the distinction drawn between licit and illicit activities. It 
was the marking of this line between licit and illicit traffic. which left the way 
open for an international punitive campaign directed against the persons en- 
gaged in illicit activities. Having erected an international system of control 
and supervision over legitimate activities in relation to dangerous drugs, gov- 
ernments realized that the next logical step was to endeavor to suppress the 
illicit traffic. The nefarious activities of the traffickers were organized on 
such a scale that the problem of their prosecution and punishment could only 
be tackled by the most energetic international collaboration. 

The urgent need for international coöperation in this matter arose from the 
fact that national laws as such were not completely adequate to cope with the 
ingenuity and ceaseless activity of the illicit trafficker. The penal laws of 
all countries in respect to drug offences differed so widely that it was possible 
for the illicit trafficker in drugs to seek out countries in which he might commit 
certain offences without great risk or even with impunity. It was obvious, 
then, that there would be a distinct advantage in effecting some unification of 
penal law by setting out in an international agreement those acts relating to 
dangerous drugs which would be made punishable without exception in all 
countries.* A certain unification of penal law was desirable for one further © 
reason. Numbers of cases had proved that it was still possible for persons, 
by conspiring or otherwise, to break the laws of other countries with impunity. 
A certain uniformity in national laws dealing with drug offences committed 
outside a particular country would prevent illicit traffickers entirely escaping 
punishment. 

Moreover, it was felt that the penalties for drug offences were not heavy 
enough to discourage the trafficker from risking all for the large profits of his 
activities. International agreement to impose heavy penalties in all coun- 
tries was essential if the trafficker were to be confronted on all sides with the 
danger of breaking the law. It was equally essential to close all gaps against 
the technical evasion of penalties due to such factors as the presence of the 
offender in a country which did not permit his extradition. To achieve this 
result, however, some relaxation by States of their cherished principles as to 
extradition and territoriality was indispensable, and this was only possible by 
international agreement. Finally, there was a general feeling that provision 
should be made for'the fullest codperation between administrations in the 
prosecution and punishment of offenders, especially as regards the arrange- 
ments for collaboration between the police authorities of different countries. 


1 The problem of the unification of penal law in the general sense was dealt with in a special 
report of the Fifth Committee of the League Assembly to the Assembly, Sept. 1931 (Doc. 
A.70.1931.IV). This report emphasized that unification should have for its first object 
offences in the suppression of which all civilized States are interested, e.g., slavery, drug 
offences. The report also pointed out that the best method to follow would be to submit the 
question in each case to certain independent organizations having the necessary qualifica- 
tions, requesting them to indicate how the League of Nations could best assist the process of 
unification. 
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Only in this way would the administrations be able to cope with those traffick- 
ers who profited by the perfection of modern communications to escape arrest 
and punishment. 

These considerations, and, above all, the already proved effectiveness of 
international action in regard to drug questions, gave rise to a general convic- 
tion that the matter should be explored without delay. 

Let us now turn to the preparatory work which led up to the Conference 
and the Convention of 1936. 


I. Preparatory Work 


At its 13th session in 1930, the Opium Advisory Committee (which is the 
advisory organ on drug questions to the League Council) recommended the 
centralization and unification of police control with the object of establishing 
a closer collaboration between the police authorities of the different countries 
with respect to drug offences. In pursuance of this recommendation the 
Committee, at its 14th session (January, 1931) invited delegates of the Inter- 
national Criminal Police Commission to be present at its sittings in order to 
examine the best means of obtaining an effective international coöperation. 
These delegates presented to the Committee certain proposals in the form of 
a draft convention, providing, inter alia, for the establishment in each country 
of a central police office which would remain in close contact with similar 
offices in other countries and with the League of Nations. 

This draft was very largely based on the Convention for the Suppression of 
Counterfeiting Currency,® concluded in 1929; but embodied provisions in 
regard to heavy penalties for drug offences, extradition, punishment of offences 
committed abroad, etc., which went far beyond the original recommendations 
of the Opium Advisory Committee. The Committee therefore felt that these 
matters would require a thorough preliminary study and decided to hand the 
question over to a subcommittee which was charged with an examination of 
the points raised in the draft. This subcommittee held its first meetings in 
Geneva in June 1931. After studying the draft, it decided that before further 
steps should be taken, a questionnaire should be sent to the Governments of 
the States represented on the Opium Advisory Committee and to the Govern- 
ments of Canada and the United States of America.® . 

The subcommittee had been meeting while the Conference on the Limitation 
of the Manufacture of Dangerous Drugs was still in session, and naturally 
the Conference’s attention was drawn to the subcommittee’s work. One 

‘See page 31, n. 1. 

6 The questionnaire dealt with the following three points: 

(i) Whether it was possible to amend the national penal laws in a way to make punishable 
all or any of the acts enumerated in the draft convention. 
(ti) Whether it was possible to treat all or any of the offences in question as extraditable 
crimes. 
(iii) Whether Governments approved the police organization and the procedure of interna- 
tional collaboration set out in the draft. 
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result was that the following recommendation (Recommendation V) was in- 
serted in the Final Act of the Convention adopted by the Conference: 


The Conference: 

Considering that, in order to combat more efficiently the smuggling and 
abuse of the substances covered by the Convention of this day’s date, it 
is necessary by means of an international agreement to supplement the 

penalties provided for in Article 20 of the Hague Convention of 1912 and 
‘in Article 28 of the Geneva Convention; 

Considering that the Advisory Committee on Traffic in Opium and 
Other Dangerous Drugs has been presented by the International Criminal 
Police Commission with a draft international convention for the suppres- 
sion of the illicit traffic in narcotic drugs the main features of which are 
based on the Convention of April 20, 1929, against Counterfeit Currency: 

Expresses the wish that, on the basis of the work undertaken by the 
Advisory Committee, a Convention may be concluded with the least 
possible delay for the prosecution and punishment of breaches of the law 
relating to the manufacture of, trade in, and possession of, narcotic drugs; 

And requests the Council to draw the attention of Governments to the 
importance of such a Convention, in order to hasten the meeting of a 
Conference to conclude a convention on this question. 


As requested by this recommendation, the matter came before the League 
Council in due course, but.the Council decided to wait for a further report 
from the Opium Advisory Committee before taking a definite decision. 

Meanwhile Governments had sent in replies to the questionnaire issued by 
the subcommittee, and the question of the application of penalties to drug 
offences had been studied. When the subcommittee met again at Geneva in 
May 1933 it had before it a fuller documentation on which to base the continu- 
ance of its labors. Moreover, it was in a better position to appreciate and 
to face the difficulties of its task. On the question of the unification of the 
penal laws as to drug offences, the subcommittee came to the conclusion that 
this was not generally possible in view of the great diversity of these laws, 
the difference in the scales of penalties, the lack of similarity in terminology, 
and basic distinctions in matters of principle. The subcommittee found, how- 
ever, a general admission by Governments of the necessity for imposing severe 
penalties, and on this account favored a limited undertaking by States in the 
draft convention that drug offences would be severely punished. 

The subcommittee experienced some difficulty with extradition, as there 
appeared to be no uniform practice determining the seriousness of the different 
` crimes for which extradition might be granted.” It therefore felt it necessary 


7 See also report to the Committee of Experts for the Progressive Codification of Inter- 
national Law by Mr. Brierly, Dec. 7, 1925 (L.N.Doc.C.P.D.1.25), which deals with the 
problem of regulating extradition matters by general convention. The following conclusion 
is sot out on page 3: “We believe that on a large number of questions connected with extradi- 
tion there already exists practical uniformity in the practice of States, and that in certain 
others the differences which exist are not founded on any seriously divergent -policies and 
might be capable of reconciliation. But undoubtedly. there are still other questions upon 


~ 
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to insert a clause in the draft convention under which a State might refuse 
extradition if the offence was not sufficiently serious. 

Having completed its labors, the subcommittee reported to the Opium 
Advisory Committee, which again took up the matter on May 23, 1933. The 
Opium Advisory Committee was able to adopt a draft, and in accordance with 
paragraphs 1-2 of the Assembly resolution on the preparatory procedure to 
be followed in the case of general conventions negotiated under League aus- 
pices,® forwarded this draft and an explanatory memorandum to the League 
Council, with the suggestion that the draft articles should be communicated 
to Governments. The Council accepted the suggestion of the Advisory Com- 
mittee and the draft was then circulated to Governments. Each Government 
was requested to inform the Secretary~General of its views with regard to the 
objects of the draft convention and with regard to the draft articles as a means 
of attaining them. 

At its session in June 1934, the League Council,® finding that the majority 
of Governments who had forwarded observations at the first consultation 
were in favor of the conclusion of a convention, decided to ask the Opium 
Advisory Committee to consider these observations and on their basis to pre- 
pare an annotated draft convention. The Opium Advisory Committee then 
examined the observations of Governments and noted “with satisfaction” that 
a majority of countries had given their approval to the objects of the conven- 
tion and that the observations referred merely to matters of detail. In the 
light of these observations the Committee was able to prepare a revised draft 
and this was communicated to Governments for the second consultation. 

The results of this consultation came before the Council at its session in 
May 1935. As a large majority of Governments were found to favor the 
conclusion of a convention and to agree that the draft submitted to them was 
a suitable basis for the work of a conference, the Council decided that a con- 


which States appear to hold strongly opposed views, the existence of which renders a single 
comprehensive convention, regulating the whole practice of extradition for all States, 
unlikely of achievement.” 

8 See Resolutions and Recommendations adopted by the Assembly during its Twelfth 
Ordinary Session, p. 11. 

° It will be noticed that paragraphs 4 and 5 of the Assembly resolution as to the prepara- 
tory procedure to be followed in the case of multilateral conventions, provide that the 
Assembly shall decide at the end of the first consultation whether the subject is prima facte 
suitable for the conclusion of a convention, and at the end of the second consultation, 
whether s conference shall meet to conclude a convention. In view of the urgency of the 
question of the illicit drug traffic, the Assembly in both cases delegated this right of decision 
to the Council. 

The fact that the Council discharged the functions allotted to the Assembly in paragraphs 
4 and 5 is not at all contrary to the terms of the Assembly resolution. The resolution ex- 
pressly states that the procedure set out by it shall “in principle” be followed, “except where 
previous conventions or arrangements have established a special procedure or where, owing 
to the nature of the questions to be treated or to special circumstances, the Assembly or the 
Council consider other methods to be more appropriate.” 
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ference should be summoned in 1936 for the purpose of adopting a éonvention. 


Before fixing a final date for the conference, the Council decided that the an- 
notated draft convention submitted on the second consultation should be sub- 


, . jected to a further revision in view of the observations forwarded by Govern- 


ments. As the rapporteur to the Council pointed out, these observations were 
of a very important character, 


'. . . touching not only upon some of the principles upon which the draft 
convention is based, but also some of the principles of national legislation. 
In fact, some Governments have declared that they are not able to become 
parties to the Convention unless certain of its stipulations are modified 
so as to conform with the system of legislation in force in these countries.” 


The Council decided, in order that full account should be taken of these 
observations, to entrust the revision of the draft to a special committee of 
experts composed of Government nominees. The choice of Governments to 
whom invitations were sent, was based on two considerations: (a) that Gov- 
ernments which had presented observations of a fundamental character should 
be given the opportunity of taking part in the revision; (b) that the principal 
legal systems should have spokesmen on the Committee. 

Finally, in the same session, the Council decided, in view of the fact that the 
International Criminal Police Commission had taken the initial step towards 
the convention and had always maintained a continued interest in it, to issue 
an invitation to the Commission to take part in the conference in a consulta- 
tive and expert capacity, and also to assist the special committee of experts 
in its work of revision. i 

The Committee of Experts met at Geneva in December 1935. After giving 
careful consideration to the observations submitted by Governments on both 
consultations, the Committee prepared a revised text, and this was communi- 
cated to the Council and to Governments. 

The Council at its January session, 1936, decided to call the conference for 
June 8, 1936, and to take the draft established by the Committee of Experts 
as the basis of the conference’s work. Invitations to take part in the confer- 
ence were forwarded to Governments, and the conference met at Geneva on 
June 8, 1936, as decided. 


II. ANALYSIS oF THE CONVENTION 


The preceding detailed account of the preparatory work of the Conference 
gives some indication of the patience and care with which the process of inter- 
national legislation is conducted in practice. Almost always there is a stage 
of thorough preliminary studies and enquiries. Each step of the procedure 
is then made in close collaboration with the Governments who will after all 
be responsible for the application of the provisions of the instrument adopted. 
Nor is this all. Before the instrument is submitted to the plenary conference 


10 See L.N.Doc.C.208.1935.X1, page 3. 
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for definitive revision and adoption, the preliminary drafts undergo pains- | 
taking examination and revision at the hands of expert committees. To such — 
long, careful and exacting preparations there is no real parallel in the field of 
national legislation. 

Yet with all this long and elaborate preparatory work, the plenary confer- 
ence, as was shown by the course of the present Conference on illicit drug 
trafic, and as will be demonstrated by a subsequent analysis of the final pro- 
visions of the Convention, tends to retain more than a merely formal impor- 
tance,!! 

At the beginning of the deliberations in June, an interesting point arose as 
to the “sovereignty” of conferences meeting under League auspices. The 
United States delegation submitted a detailed amendment involving, inter 
alia, the limitation to medical and scientific purposes only of the use of opium. 
It was contended by several delegations that the amendment went beyond the 
scope of the Drug Convention which purported to deal only with penal law, 
that it was quite outside the preparatory work of the Conference, and that 
this was indeed the first time the matter had been raised. To these arguments 
objection was made that the Conference alone has sovereign powers, that it 
may take whatever decisions it thinks fit, and that any delegation to the Con- 
ference is free to propose a matter for inclusion in the Convention, which 
proposal the Conference is at liberty to accept or disregard. 

The point was somewhat difficult as there appeared to be no fully estab- 
lished practice, though certain jurists took the view that the Assembly resolu- 
tion of 1931 on the preparatory procedure to be followed in the conclusion of 
League Conventions ** implied that the powers of the Conference were thereby 
limited de jure to the subject matter decided on by the Assembly or Council. 
Eventually the amendment was referred to a committee and inserted only as 
a Recommendation in the Final Act. In actual fact, therefore, the Confer- 
ence did consider the amendment,!* but the specific question of the sovereignty 
of conferences would seem nevertheless to be still unsettled. 

Let us now examine the text of the Convention finally adopted. We may 
preface our analysis by the general observation that the final text does not 
differ in essentials from the earlier drafts. 

Article 1 of the Convention defines the dangerous drugs to which the Con- 
vention extends, and in such a way as to embrace not only drugs to which 
existing international drug conventions apply, but all other drugs and sub- 
stances which by virtue of the provisions of those conventions may later be 
brought within their scope. The article was adopted without serious discus- 
sion on fundamentals. 

Article 2, the “key” article of the Convention, was responsible for the 


1 In passing, it is worthy of note that the Conference was attended by delegates from 
forty countries and observers from two others. ™ See above,.p. 35. 

n This may possibly be regarded as a precedent for the future that the conference does 
have sovereign powers. 
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lengthiest discussions. Under its terms, the parties agreed to make the neces- 
sary legislative provision for severely punishing, particularly by imprison- 
ment or other penalties of deprivation of liberty, a number of specific illicit 
acts 1t which fall within the generally understood notion of “illicit drug 
traffic,” intentional participation in these offences, conspiracy towards their 
commission and attempts and preparatory acts (subject in the case of pre- 
paratory acts to the conditions prescribed by national law). Almost every 
word in this article was carefully weighed and considered. For instance, the 
formula “severely punishing, particularly by imprisonment or other penalties 
of deprivation of liberty” was expressly designed to oblige parties to punish 
severely offences of illicit trafficking, while leaving them free to inflict appro- 
priate penalties in cases of minor importance. This obligation on States 
severely to punish illicit traffickers represents one of the great advances made 
by the Convention. 

At the Conference a lengthy discussion took place on whether the words 
“if wilfully committed” should be inserted to qualify the acts specified in 
Article 2. This was an important point. Arguments for the omission of 
these words were that the onus of proof would thereby be cast on the person 
accused, and the immense difficulties of proof involved in the detection and 
prosecution of drug traffickers avoided. Furthermore, express mention in the 
Convention of the element of criminal intention was undesirable because it 
might lead to this element receiving a much greater importance than that 
allowed by the general rules of criminal law. However, against these argu- 
ments it was possible to set other considerations. The word “wilfully”, 
especially in a convention dealing with penal law, would necessarily be 
interpreted in a technical manner and in almost all legal systems the ele- 
ment of wilfulness, mens rea, etc., simply implies the commission of the act - 
in such a way as to lead to an absolute presumption of guilty intention. 
Again, the words “if wilfully committed” were at most a direction to the 
legislator, who, under Article 15,15 remained perfectly free to place the onus 
of proof where he deemed fit. Finally, and this was an important consider- 
ation for certain countries, the effect of omitting these words might be to 
oblige the parties to punish severely acts of a purely negligent or inadvertent 
character. . 

Happily a compromise on the matter was reached: the words were omitted 
and an interpretation clause was inserted in the Final Act 18 as follows: 


M4 These are: “The manufacture, conversion, extraction, preparation, possession, offering, 
offering for sale, distribution, purchase, sale, delivery on any terms whatsoever, brokage, 
despatch, despatch in transit, transport, importation and exportation of narcotic drugs,” 
contrary to the provisions of the Hague, Geneva and Limitation Conventions. 

1i See below, p. 42. 

16 The practice as to interpretation clauses of this nature has always varied; sometimes 
they are inserted in a protocol which is open to signature and ratification (e.g., Convention 
for the Suppression of Counterfeiting Currency), sometimes, as here, in the Final Act. 
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It is understood that the provisions of the convention, and in particular 
the provisions of Articles 2 and 5,7 do not apply to offences committed 
unintentionally. 


The effect simply is that negligent or inadvertent acts fall outside the penal 
provisions of the Convention. 

Some discussion took place on the definition of the offences to be made 
punishable under the Convention. As in the Committee of Experts,’® a pro- 
posal was once more made to find some general formula to embrace the mani- 
fold acts usually referred to under the head of “illicit traffic,” the object being 
to render the Convention as elastic as possible in order to meet squarely the 
possible ingenuities to which drug traffickers might later have recourse. 
Elasticity was however obtainable only by sacrificing clearness and con- 
cision, and at the expense of the non-acceptance of the convention by certain 
Governments. In view of this, the Conference was constrained to fall back 
on the earlier text and to adopt the method of an enumeration as exhaustive 
as possible of the acts to be made punishable, their illicit character being fixed 
by reference to the earlier drug conventions. Apart from the exhaustive char- 
acter of the list,!? it will be noticed that the acts themselves are open to wide 
and elastic interpretation, as for instance, “offering,” “distribution,” “trans- 
port.” This flexibility is reinforced by defining the illicit character of the 
acts by.reference to the provisions of the earlier drug conventions, the lan- 
guage of these conventions being wide and capable of extension. 

Article 2 imposes also an obligation to punish severely intentional partici- 
pation and conspiracy.2° The object is to penalize traffickers who direct 
operations from countries which do not punish, or do not punish severely, 
complicity or criminal conspiracy in drug offences. This object is indeed 
implemented by bringing within the scope of the article “attempts and, subject 
to the conditions prescribed by national law, preparatory acts.” It is true 
that the notion of “preparatory act” is not clearly defined in Anglo-Saxon 
legal systems; but discretion is thereby given to the legislator to deal with 
individual cases in the manner most practicable in his own country, while 
consistent with the spirit of the Convention. 

Article 3 deals with the case of countries still subject to Capitulations. 
Under it, parties having extraterritorial jurisdiction in the territory of another 
party undertake to punish such of their nationals as are guilty of the offences 
specified in Article 2 at least as severely as if the offence had been committed 
in their own territory. This article was drafted with particular regard to the 
difficulties experienced by China and Egypt in dealing with drug traffic 
problems. 


17 See as to Art. 5, below, p. 40. 

18 See as to the Committee of Experts, above, p. 36. 

19 For the acta in question, see above p. 38, n. 14. 

20 The wording of Art. 2 is in this respect much more clear and precise than in the earlier 
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Article 4 provides that each of the acts specified in Article 2 shall, if com- 
mitted in different countries, be considered as distinct offences. The object 
of the article is simply to make it clear that each of the offences set out in 
Article 2 shall, if committed in different countries, be regarded as distinct 
offences in relation to any one of the others. Each of these offences is to be 
prosecuted as a distinct offence in the country in which it was committed, and 
not to be regarded merely as an element accessory to a principal offence com- 
mitted elsewhere, with the consequence that it might not be punishable under 
the law of the particular country concerned. 

Article 5 deals with the question of illicit cultivation, gathering and produc- 
tion. In its earlier form *! it had caused several countries, particularly coun- 
tries producing raw drugs, to entertain serious misgivings, mainly because it 
was felt undesirable to insert such a provision in the Convention while the 
question of a general international convention regulating the production of 
raw drugs was still only in the stage of examination and enquiry.** The re- 
sult eventually was that the clause was detached from Article 2, to which it 
formerly belonged, and drafted in such a way as to make it perfectly clear that 
those countries only whose national law regulates cultivation, gathering and 
production of raw drugs are under an obligation to punish severely contra- 
ventions of that law. The undertaking is limited,” and the careful drafting 
leaves no room for equivecation. 

Article 6 provides that in countries where the principle of the international 
recognition of previous convictions is admitted, foreign convictions for drug 
offences shall, subject to the conditions prescribed by domestic law, be recog- 
nized for the purpose of establishing habitual criminality. This article calls 
for no comment. It was adopted without discussion and within limits rep- 
resents an obligation to recognize the extraterritorial character of certain 
penal convictions. 

Articles 7 and 8 may be considered together. They were designed to pre- 
vent offenders escaping prosecution for purely technical reasons, and are based 
on similar provisions in the Convention for the Suppression of Counterfeiting 
Currency. Modifications of form only were made by the Conference.*4 
These two articles, which are “prosecution” articles, should be carefully dis- 
tinguished from Article 9 which is an “extradition” article. For the sake of 
clarity, their effect may be summed up as follows: If a delinquent commits a 


21 The clause was first inserted by the Committee of Experts, and Governments were, as a 
result of a decision of the League Council, asked to forward observations on the clause, par- 
ticularly in regard to the possibility of including it in the subject matter of the conference 
. (see Official Journal of the League, February 1936, pp. 68-69). 

22 For latest developments as to this convention, see report to the Council of the Opium 
Advisory Committee on the work of its 21st session, July 1936, pp. 16-17. 

# The contraventions referred to in Art. 5 also fall outside Arts. 6-13, inclusive, which 
articles explicitly refer only to the offences specified under Art. 2. 

4 Thus the wording of Art. 8 was brought into line with that of a similar article in the 
Draft Convention on Terrorism. 
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drug offence in one country and takes refuge in another, he will normally be 
either prosecuted in that country or surrendered by it. In the case of 
nationals, extradition is applied in all cases by those States which allow their 
own nationals to be extradited, and therefore under Article 7 the obligation 
to prosecute nationals is made to apply only to other States, and even those 
States are under no obligation if the surrender of the offender would have to 
be refused for a reason directly connected with the charge (e.g., period of 
limitation). In the case of foreigners, under Article 8 they are to be prose- 
cuted and punished as if the offence had been committed in the territory in 
which they had taken refuge, provided that two conditions are satisfied: 
(a) extradition has been requested and could not be granted for a reason 
independent of the offence itself; (b) the law of the country of refuge considers 
prosecution for offences committed abroad by foreigners admissible as a gen- 
eral rule. In a word, Articles 7 and 8 effectively close up a number of gaps 
against the technical evasion of prosecution and punishment. 

Article 9, dealing with extradition, is an important article. Its purpose is 
to ensure that offenders do not escape extradition merely because drug offences 
are not expressly included in existing extradition treaties or are not recognized 
by existing extradition practice as between various countries as extradition 
crimes. Under Article 9 offences (save for illicit cultivation, ete., under 
Article 5) are deemed to be included as extradition crimes in any extradition 
treaty concluded or to be concluded between any of the parties to the Conven- 
tion, and parties who do not make extradition conditional on the existence of 
a, treaty or of reciprocity (e¢.g., U.S.S.R.), undertake to recognize these offences 
as between themselves as extradition crimes. In order, however, that parties 
may not find themselves obliged to grant extradition for cases of minor im- 
portance or in a manner inconsistent with the principle of their extradition 
laws, the article further provides that extradition shall be granted in con- 
formity with the law of the country to which application is made, and that 
any party to whom application is made for extradition shall have the right to 
refuse extradition if his competent authorities consider that the offence in 
question is not sufficiently serious. Practical considerations support the ap- 
plication of these provisions, for no country is likely to undertake the expense 
of applying for extradition in the case of drug offences of minor importance. 
It was mainly for this reason that no attempt was made to specify in the con- 
vention those offences which were so serious that extradition on their account 
should not be refused. 

Article 10 supplements the principle of “severe” punishment laid down by 
Article 2 by providing for the seizure and confiscation of drugs and substances 
and instruments intended for the commission of the offences covered by the 
convention. A proposal was also made in the Conference for the seizure of 

25 The object of condition (b) is to exempt from the provisions of the article countries 
which, like Great Britain, generally speaking, only apply the system of territoriality in the 
case of offences committed abroad by foreigners. 
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profits derived from drug trafficking, but several delegations pointed out that 
such confiscation would be difficult in practice, and that it would be unwise 
to create obligations which certain countries would find it almost impossible 
to carry out, particularly as the object in view could be obtained otherwise 
through the imposition of heavy fines. These considerations prevailed and 
led to the non-acceptance of the proposal. 

The remaining provisions of the Convention, apart from the usual formal 
clauses,?* deal with arrangements for international coöperation and coördina- 
tion of measures adopted by national administrations. Articles 11-12 pro- 
vide for the creation in each country of a central office for the supervision and 
coordination of all operations necessary to prevent drug offences, for ensuring 
the prosecution of such offences and for maintaining close coöperation with 
the central offices of other countries. As the powers of this central office will 
normally form part of the duties of special administration set up under the 
earlier-drug conventions, the necessary specialization in drug questions and 
experience of international coöperation is available to make these articles 
fully effective in practice. 

Article 13 deals with the transmission of letters of request from one party 
to another. The text was made clearer than in the earlier drafts by employ- 
ing in certain cases the wording of the Civil Procedure Convention of 1905. 

Article 16 provides that the parties shall communicate to each other laws 
and regulations and annual reports on the working of the Convention, the 
clearing house for this information to be the Secretariat of the League of 
Nations. 

Article 15 is of particular interest. It contains the usual saving provision 
inserted in conventions dealing with penal law, that drug offences are in each 
country to be defined, prosecuted and punished in conformity with the general 
rules of its domestic law. In order further to clarify the effect of this article, 
an interpretation clause was inserted in the Final Act to the effect that the 
Convention does not impair the liberty of the parties to regulate the principles 
under which mitigating circumstances may be taken into account. 

Finally, attention may be drawn to the adoption once again of a practice 
which has become usual in multilateral conventions of this type. Proposals 
were made in the Conference which delegations felt would in practice lead to 
great difficulty in their own countries and which they felt bound to reject on 
purely practical grounds. Although the Conference on a majority vote shared 
their views, these proposals seemed nevertheless to be of value as ideals to 
which each country might in time be induced to ascribe. It was therefore 
felt that they might be inserted as recommendations in the Final Act in order 
not to be lost sight of, and to mark the Conference’s approval of the principle 
involved. Four such recommendations were in fact inserted in the Final Act. 
Among these two may be noted as of special interest: the recommendation 
already referred to that Governments should abolish the use of opium for 


# The formal clauses are Articles 17-25, inclusive. 
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other than medical or scientific purposes,” and a recommendation to create in 
each country specialized police services for the purposes of the Convention. 


IMI 


A few words may be said in conclusion. 

The Convention rounds off the work of the earlier drug conventions which 
had aimed purely at control and supervision of legitimate activities. The 
present Convention is pointedly directed against tegtimate activities. It 
represents the logical culmination of the post-war campaign against narcotic 
drugs. It marks a further step forward in the extension of the field of inter- 
national penal law to cover those criminal activities which affect the entire 
international community. And from another point of view it is of exceptional 
interest: it demonstrates that international legislation tends to be fullest and 
most extensive in application where utilitarian interests are the strongest. 


17 See above, p. 37. 


RECTIFICATION OF THE RIO GRANDE IN THE EL PASO- 
JUAREZ VALLEY 


By G. Frepmrick REINHARDT 
International Boundary Commission, United States and Mexico 


. If one were to fly along the Rio Grande downstream from the city of El 
Paso, Texas, one would see stretching ahead for almost one hundred miles the 
construction works of an artificial river channel designed to replace the tortu- 
ous and meandering course of the old river. .The rectification of rivers for 
purposes of flood control and general stability is an interesting but not a novel 
application of hydraulic engineering. This particular rectification project, 
however, enjoys the distinction of involving an international stream. One 
need not suggest the number of complex questions which must inevitably 
arise between two States undertaking to modify in this way a common arcifini- 
ous frontier. The background and development of this international plan, 
together with the treaty formulated to provide for and regulate the execution 
of the project, constitute a most interesting and unique example of contem- 
porary international codperation. 

It is indeed remarkable that it should be a portion of the southwestern 
boundary that is the scene of this little known, but highly important work. 
No other frontier of the United States possesses a history so replete with deeds 
of blood and violence in the not far distant past. Today a relationship of 
cooperative endeavor, based upon a recognized solidarity of interest, has dis- 
placed the former relationship of conflict. 

The Rio Grande between El Paso, Texas, and the Gulf of Mexico was made 
the international boundary between the United States Bag Mexico by the 
Treaty of Guadalupe Hidalgo in 1848.1 

In 1884 a treaty between the two countries provided that despite any river 
movements due to accretion or erosion, the river should mark the common 
boundary, but that in cases of avulsive action the boundary should remain in 
the former river channel even though it became dry and abandoned.? 

The necessity for an official organization duly accredited by both nations 
to determine the nature and causes of river changes, as well as to carry out: 
the treaty provisions with regard to boundary location and other matters led 
to the establishment in 1889, by treaty between the two Governments, of a 
permanent International Boundary Commission with jurisdiction over all 


1 Art. V: Malloy, Treaties, ete., I, 1107; U. 8. Treaty Series, No. 207; 9 Stat. 922. Re- 
affirmed by Treaty of 1858, Art. I: Malloy, Treaties, ete., I, 1121; U. 8. Treaty Series, No. 
208; 10 Stat. 10381. 

2 Arts. I and IL: Malloy, Treaties, eto., I, 1159; U. 8. Treaty Series, No. 226; 24 Stat. 1011. 
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questions arising as to the river boundary between the two countries.2 Prior 
to this date the International Boundary Commissions, as successively con- 
stituted, had been engaged in surveying and laying out the boundary in ac- 


*United States and Mexico, Boundary Convention, signed March 1, 1889: Malloy, 
Treaties, ete., I, 1167; U. S. Treaty Series, No. 232; 26 Stat. 1512; this JOURNAL, Supp., 
Vol. 5 (1911), p. 121. The Commission was given exclusive jurisdiction of all differences or 
questions which might arise on the boundary between the United States and Mexico along 
the Rio Grande and the Colorado River (Art. I). It was to be composed of two commis- 
sioners and two consulting engineers, one from each country, and such secretaries and 
interpreters as either Government might wish to add to its commission (Art. ID. The 
treaty further provides that the Commission can only transact business when both com- 
missioners are present and that it shall sit on the frontier of the two contracting countries 
(Art. III). The Commission is empowered to make necessary surveys of changes brought 
about by force of the current in both rivers, caused by either avulsion, accretion, or erosion, 
and to suspend the construction of works of any character along the Rio Grande and 
Colorado Rivers that are in contravention to existing treaties (Arts. IV and V). The Com- 
mission ig authorized to call for papers of information relative to boundary matters from 
either country; to hold meetings at any point where questions may arise; to summon wit- 
nesses and take testimony in accordance with the rules of the courts of the respective 
countries (Art. VID). If both commissioners shall agree to a decision, their judgment shall 
be binding on both Governments, unless one of them shall disapprove it within one month 
from the date it shall have been pronounced (Art. YHD. This convention was originally 
limited to five years, but after being twice renewed, it was indefinitely extended by the 
Water Boundary Convention of 1900 (Malloy, Treaties, ete., I, 1192; U. S. Treaty Series, 
No. 244; 31 Stat. 1936). The first meeting of the Commission took place on January 8, 
1894, at El Paso, Texas, in the office of the Mexican Consul. The Commission has had a 
continued existence since that date, although interruptions were experienced at certain 
periods during the Mexican Revolution (1911-1923) due to the withholding of recognition 
from Mexico by the United States. 

The Commission’s jurisdiction is extended to the land boundary for specific purposes, 
usually following an exchange of notes between the two Governments, agreeing on such 
procedure. In the winter of 1933-1934 the two sections of the Commission reset and 
repainted all the land boundary monuments between El Paso, Texas, and the Pacific Ocean. 
Various problems of an international nature and requiring an engineering solution have 
been submitted by the Governments to the Commission for investigation and report. 

The United States Section by Acts of Congress, approved June 30, 1932 (47 Stat. 416), and 
July 1, 1932 (47 Stat. 481), has assumed the powers, duties, and functions of the American 
Section of the International Water Commission, United States and Mexico. In this connec- 
tion the Commission operates some fifty stream-gaging stations to assist in the accumulation 
of data acceptable to both Governments with regard to the international rivers of the 
Mexican boundary for the purpose of study and report on the equitable use of such waters. 
In Mexico a similar codrdination of functions has led to renaming the Commission in that 
country the “International Boundary and Water Commission.” 

Under the provisions of the Act of Congress approved August 19, 1935 (49 Stat. 680), 
together with executive action taken thereunder, statutory authorization is provided for the 
coöperation of the American Boundary Commissioner with representatives of the Govern- 
ment of Mexico in studies relating to the equitable use of waters of the Lower Rio Grande, 
Lower Colorado, and Tia Juana rivers. Provision is also made for the conduct by the 
American Commissioner of technical and other investigations relating to the defining, 
demarcation, fencing and monumentation of the land and water boundary; and construction 
of fences, monuments, and other demarcation of the boundary line as well as sewer and water 
systems and other enumerated structures crossing the international border. The act 
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cordance with treaty stipulations without enjoying the exercise of any ene . 
jurisdiction.* 

The character af the Rio Grande has made the location of the river ere 
ary often very difficult and precluded the simple application of the customary 
rules of international law relating to boundary rivers. The Rio Grande is a 
stream which carries large quantities of silt and is subject to violent and 
destructive floods. It is accordingly very unstable and tends to wander over 
the alluvial valleys through which it passes. Each time the river changes its 
course & new problem of boundary location is inaugurated which in turn gives 
rise to legal questions of both a public and private character and hinders the 
enforcement of the laws of the two Governments. 

As a result of the labors of the Boundary Commission during the last decade 
of the nineteenth century, it was observed that there was a typical class of 
changes in the bed of the Rio Grande in which the river abandoned its own 
channel and separated off portions of land locally known as bancos® To 
solve this problem wherein parcels of the territory of one country would be 
suddenly found on the other side of the river due to a change in the latter’s 
course, the Banco Treaty of 1905 was entered into by the United States and 
Mexico, providing for the exchange of such parcels of separated land in order 
to retain the river as the boundary between the two countries.¢ The applica- 
tion of this provision was limited to areas not greater than 250 hectares (about 
617 acres) and supporting not more than 200 inhabitants.’ The protection of 
private title to property located on such bancos was provided for by the treaty 
and the inhabitants permitted to opt with regard to American or Mexican . 
nationality. In this fashion it was possible to reéstablish the river as the : 


further embraces statutory authority and administrative provisions for the construction, - 
operation, and maintenance of treaty and other boundary projects. s 

4 Joint surveying commissions were provided for in the treaties of 1848, 1853, and 1882, 
with Mexico. This latter treaty was revived and extended by subsequent treaties in 1885, 
1889, and 1894, to permit the completion of thé work of relocation and remonumentation 
which was not actually begun until 1891. For accounts and reports of the work of these 
commissions, see Bartlett, J. R., Personal Narrative of Explorations and Incidents in Texas, 
New Mexico, California, Sonora and Chihuahuas Connected with the United States and 
Mexico Boundary Commission, During the Years, 1850, ’61, ’52, and ’53, New York, 1854; 
Report of William H. Emory, Major, First Cavalry and U. 8. Commissioner, Washington, 
1857 (House Ex. Doc. 135, 84th Cong., Ist Sess.); Report of the Boundary Commission 
upon the Survey and Re-Marking of the Boundary between the United States and Merico 
west of the Rio Grande, 1891 to 1896, Washington, 1898 (Senate Dos. 247, 55th Cong., 
2nd Sess.). 

5 See Joint Report of International Boundary Commission, dated January 15, 1895, at 
pp. 176-178, Vol. I of Proceedings of the International Boundary Commission, United 
States and Mexico, etc., Washington, 1903. 

¢ Convention for the Elimination of the Bancos in the Rio Grande from the Effects of 
Article II of the Treaty of November 12, 1884. Malloy, Treaties, ete., I, 1199; U. 8. Treaty 
Series, No. 461; 35 Stat. 1863; this Jounnax, Supp., Vol. 1 (1907), p. 278. 

7! Toid., Art. II. 

e Ibid.. Art. IV, which provides that “The citizens of either of the two contracting coun- 
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boundary in many places where it had left its former channel for a new one.® 
But it is obvious that this procedure was only partially remedial and that 
some preventive measures were highly desirable. 

The development of the Rio Grande Federal Irrigation District 1° and the 
Treaty of 1906 with Mexico,* which together guarantee a regular supply of 
water for irrigation to the inhabitants of both sides of the river in the El Paso- 
Juarez Valley, have produced property values of suburban lands on the Amer- 
ican side greater than $1,000 per acre and of farm lands in excess of $300 per 
acre. It follows that, although thirty years ago changes in the boundary line 
in this region may have worked no great hardships, today it is of the highest 
importance that they be reduced to a minimum. 

The problem created by the nature of the Rio Grande is twofold, for the 
very characteristics which render it an unstable boundary in certain sections 
create a great flood menace to all agricultural and industrial interests in the 
sameregions. In 1925 a flood of the river in the El Paso-Juarez Valley caused 
damage estimated at one half a million dollars. The tendency of the river to 
deposit silt in the valley sections of its course results in a raising of the river 
bed above the level of the surrounding country, thus increasing the pes 
acute flood danger. 


tries who, by virtue of the stipulations of this convention, shall in future be located on the 
land of the other may remain thereon or remove at any time to whatever place may suit 
them, and either keep the property which they possess in said territory or dispose of it. 
Those who prefer to remain on the eliminated bancos, may either preserve the title and rights 
of citizenship of the country to which the said bancos formerly belonged, or acquire the 
nationality of the country to which they will belong in the future. 

“Property of all kinds situated on the said bancos shall be inviolably respected, and its 
present owners, their heirs, and those who may subsequently acquire the property legally, 
shall enjoy as complete security with respect thereto as if it belonged to citizens of the 
country where it is situated.” 

*See the following issues of Proceedings of the International Boundary Commission, 
United States and Mexico: Elimination of Fifty Seven Old Bancos Specifically Described 
in the Treaty of 1905, First Serles—Nos. 1 to 58, Washington, 1910; Elimination of Bancos, 
Treaty of 1905, Second Series—Nos. 59 to 89, 1913; Elimination of Bancos under Con- 
vention of March 20, 1905, Colorado River Nos. 501 and 502, Rio Grande Nos. 90 to 181, 
inclusive, 1929; Elimination of Bancos under Convention of March 20, 1905, El Paso- 
Juarez Valley, Rio Grande Nos. 301 to 319, inclusive, Fourth Series, 1931. 

10 The Reclamation Act was extended to Texas, June 12, 1906 (84 Stat. 259). Construc- 
tion of the Elephant Butte Dam in New Mexico, about 150 river miles above El Paso, was 
authorized by Congress and $1,000,000 appropriated for the beginning of construction work, 
March 4, 1907 (84 Stat. 1857). The dam was completed May 13, 1916. 

u Convention Providing for the Equitable Distribution of the Waters of the Rio Grande 
for Irrigation Purposes. Malloy, Treaties, ete., I, 1202; U. 8. Treaty Series, No. 455; 39 
Stat. 2953; this JOURNAL, Supp., Vol. 1 (1907), p. 281. This treaty provides for the annual 
delivery of 60,000 acre feet of water to Mexico in the river at the headworks of a Mexican 
canal about one mile below the point where the river becomes the international boundary 
line. The United States Section of the Commission is charged with the execution of the 
terms of this treaty, which provides for the distribution of the waters of the Rio Grande as 
far as Fort Quitman, Texas, at the lower end of the El Paso-Juarez Valley. 
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Similar to the matter of boundary location, the seriousness of the annual 
summer floods has grown with the passage of time in proportion to the munici- 
pal, industrial and agricultural development of the region. The construction 
of the Elephant Butte Dam as an integral part of the Rio Grande Federal 
Irrigation Project put an end to the menace of floods originating above the 
dam location, but has caused an increase in the rate of silt deposition in the 
El Paso-Juarez Valley. This accelerated rate of river bed elevation, due to 
the absence of the former large scouring floods, further decreased the stability 
of the river and rendered more acute the danger to developed lands from 
floods originating in the run-off area below the Elephant Butte Reservoir. 
By 1933 enough filling had taken place to raise the bed of the river near El 
Paso.to a position twelve feet higher than the one it had occupied in 1907 and 
six feet higher than in 1917.% Between the cities of El Paso, Texas, and 
Ciudad Juarez, Chihuahua, the bed of the river is higher than certain principal 
streets in those two municipalities. 

The considerable economic and legal difficulties produced both in the United 
States and Mexico by the uncontrolled river gave rise to engineering studies 
made during the 1920’s which revealed that a solution of this problem could 
be obtained only through codperative engineering action on the part of the 
two countries.1® Despite large annual expenditures for flood protection, the 
local authorities had found themselves unable to cope with the problem.*4 


1 Proceedings American Society of Civil Engineers, December, 1983, Vol. 59, No. 10, 
p. 1552. 

3 Report on Rio Grande Rectification, by Special Committee of Engineers, El Paso 
Chapter, American Association of Engineers, June 5, 1922; Report of Conditions of the Rio 
Grande on the Rio Grande Project, by L. M. Lawson, Engineer, United States Department 
of the Interior, March 10, 1925; Channel Improvements of the Rio Grande below El Paso, 
by Salvador Arroyo, Mexican Federal Civil Engineer, March, 1925. Statement to the 
United States and Mexican Governments and the International Boundary Commission on 
Rectification of a Portion of the Rio Grande, Juarez and El Paso Valleys, by Salvador 
Arroyo and L. M. Lawson, April 25, 1925; Joint Report on the Preceding Report, by Ar- 
meando Santacruz, Jr., and Randolph E. Fishburn, Consulting Engineers of the International 
Boundary Commission, May 12, 1925; Effects of Rio Grande Storage on River Erosion and 
Deposition, by L. M. Lawson, Project Superintendent, United States Bureau of Reclama- 
tion, El Paso, Texas, May, 1928; The Present Régime of the Upper Rio Grande and the 
Problem the River has Created in the El Paso-Juarez Valley, by Salvador Arroyo, Chief 
Engineer of the Juarez Flood Control Commission, May, 1928; Statement Regarding 
Rectification of the Rio Grande, by J. L. Savage, Designing Engineer, United States Bureau 
.of Reclamation, November 28, 1928; Report on Preliminary Estimates, Rectification of 
the Rio Grande El Paso-Juarez to Quitman Canyon, by Salvador Arroyo and ©. M. Ains- 
worth, December 1928; Proposed Rectification of the Rio Grande from El Paso-Juarez to 
Quitman Canyon, by R. M. Priest, Superintendent of the Yuma Project, United States 
Bureau of Reclamation, May 2, 1929. An acknowledgment to the above listed studies is 
contained in the Joint Report of the Consulting Enginéers of the Commission, dated July 
16, 1930, and annexed to the Rectification Treaty of 1933 (See below). 

4 “The Mexican Department of Communications and Public Works and the city and ` 
county of El Paso have expended in the last few years over seven hundred and fifty thousand 
- dollars ($750,000) to protect the cities of El Paso-Juarez and the Valley lands from floods.” 
(Joint Report of Consulting Engineers, dated July 16, 1930, Mexico, D. F.) 
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Under instructions from their Governments & the two sections of the Inter- 
national Boundary Commission made extensive field and office studies which 
culminated in a report by the Consulting Engineers to the two Commissioners, 
submitted July 16, 1930. The Commission met in joint session in Mexico 
City in the latter part of the month and adopted Minute No. 129 of the Com- 
mission, July 31, 1930, which minute, together with the Consulting Engineers’ 
report and appended exhibits, made a comprehensive report on the entire 
subject of rectification and contained a general engineering plan and specific 
recommendations.** 

The general plan of Minute No. 129 received informal approval in principle 
by the two Governments, and it was further concluded that a formal conven- 
tion be negotiated to provide for the construction of the project and to contain 
an agreement regarding the areas to be detached from each country by the 
straightened channel. 

On February 1, 1933, a convention was signed at Waves City by the United 
States and Mexico for the rectification of the Rio Grande in the El Paso- 
Juarez Valley. Ratifications were exchanged at Washington the following 
November." The purpose of the convention is clearly set forth in the pre- 
amble thereto: 

The United States of America and the United Mexican States having 
taken into consideration the studies and engineering plans carried on by 
the International Boundary Commission, and especially directed to re- 
lieve the towns and agricultural lands located within the El Paso-Juarez 
Valley from flood dangers, and securing at the same time the stabilization 
of the International Boundary Line, which, owing to the present meander- 
ing nature of the river it has not been possible to hold within the mean 
line of its channel; and fully conscious of the great importance involved 
in this matter, both from a local point of view as well as from a good 
international understanding, have resolved to undertake, in common 
agreement and coöperation, the necessary works as provided in Minute 
129 (dated July 31, 1930) of the International Boundary Commission, 
approved by the two Governments in the manner provided by tr eaty ; 
and in order to give legal and final form to the project, have, etc. 


In the first article, the two Governments agree to carry out the works 
described and recommended in Minute No. 129 of the Commission and they- 
define the limits within which rectification is to take place.'8 


16 Minute No. 111 of the Commission, dated Dec. 21, 1928, reported on the necessity of 
international action, presented a preliminary plan of the necessary works, and recommended 
that the Commission be authorized by the two Governments to proceed to a more detailed 
study of the matter. 

8 Annexed to, and made a part of, the Rectification Treaty. U.S. Treaty Series No. 
864; 48 Stat. 1621. 

17 Ratifications exchanged at Washington, Nov. 10, 1933. For text of treaty and Minute 
No. 129 of the Commission, but with the Consulting Engineers’ Report, maps, ete., omitted, 
see this JOUENAL, Supp., Vol. 28 (1934), pp. 98-107. The treaty, together with all annexes, 
is published in U. 8. Treaty Series, No. 864, and in 48 Stat. at 1621. 

wf , . , beginning at the point of intersection of the present river channel with the 
located ine as shown in map, exhibit No. 2 of Minute 129 of said Commission (said inter- 
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In: general, the technical studies provided an international plan for the 
_ stabilization of the boundary river, to be accomplished by the construction: 
first, of a rectified channel from El Paso-Juarez to the mouth of Box Canyon 
below Fort Quitman; and, second, of a flood control dam and reservoir on the 
Rio Grande in Sierra County, New Mexico, 22 miles below Elephant Butte 
Dam. ‘The provisions of the convention stipulate that the proratable cost of 
the works will be borne by the two Governments in proportions calculated on 
the basis of the benefits each country will derive from the program upon its 
completion, and by consideration of the assessed valuations of properties 
which will be affected thereby.1? The total estimated cost of the project is 
something more than six and one-half million dollars, while the Peoratanie 
cost is about five million dollars.” 

The rectification feature of the project will provide a e river 
and flood water channel for a distance of 88 miles through the El Paso-Juarez 
Valley, the old river distance over this terrain being 155 miles as a result of 
the meanders of the river. This rectified channel will be formed by the con- 
struction of parallel levees, generally 590 feet apart, and where possible in 
reasonably straight stretches the existing river will form the low water chan- 
nel. ‘There is involved the clearing of about 6,000 acres of right of way, the 
handling of 4,775,000 cubic yards of excavation, and 8,950,000 yards of em- 
bankment, and the reéstablishment of irrigation works and structures affected 
by the new channel. The Commission is charged with surveying the right of 
way to be occupied by the rectified channel as well as the areas to be 
segregated from either country in the process‘of straightening the river. The 
areas when surveyed and mapped by the Commission are to be eliminated 
“from the provisions of Article TI of the Convention of November 12, 1884, 
in similar manner to that adopted in the Convention of March 20, 1905 for 
the elimination of bancos.” ?t The United States and Mexico will each ex- 
change with the other about 3,500 acres of land. 


section being south of Monument 15 of the boundary polygon of Cérdoba Island) and ending 
in Box Canyon.” 

1° Art. OT. The propartions to be borne by the United States and Mexico are 88 per cent. 
and 12 per cent. respectively. See paragraphs 7 and 8 of Minute No. 129. In paragraph 12 
of the minute it is set forth that costs non-proratable and “properly and practically charge- 
able to each Government separately” are those necessary for the purchase of rights of way 
and segregated tracts, as well as for changes in irrigation works. 

20 In Exhibit No. 5 of the Consulting Engineera’ Report the grand total cost is estimated 
at $6,106,500, and the proratable cost at $4,932,000, but subsequent estimates have in- 
creased these figures by a few hundred thousand dolare. 

21 Art. V. Article II of the Treaty of 1884 provided that avulsive changes in the channel 
of the river would not produce a change in the location of the boundary line. The Treaty 
of 1905 provided for the exchange by the two countries, within certain limitations, of areas 
segregated by such avulsion and known as bancos. See supra, notes 6 and 7. In the 
Rectification Treaty, however, there are no stipulations limiting the individual parcels that 
may be exchanged, with regard to area or number of inhabitants. The requirement that 
each Government obtain “full ownership” of lands to be transferred obviates the necessity 
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After rectification, the international boundary line will be the middle of the 
deepest channel in the rectified area. The channel is being centered upon an 
axis located so that the total areas segregated from each country are exactly 
equal. Each Government is to acquire full title and ownership to all re- 
quired lands in its own territory and to exchange with the other one-half of 
the area required for rights of way and the total required for segregation.”® 
When the project is completed the two countries will have exchanged equal 
amounts of territory. 

The dam and reservoir feature of the project, under the convention, consists 
of the construction of a flood control reservoir of 100,000 acre feet capacity at 
Caballo, New Mexico, designed to control all flood waters originating above 
the dam, including the probable spill from the Elephant Butte Reservoir. 

The rectified channel, in conjunction with the Caballo Dam, will afford 
adequate flood protection to both sides of the El Paso-Juarez Valley. The 
shortening of the river to almost half its former length over the same terrain 
will increase its gradient sufficiently to put an end to the silting and raising 
of its bed. The improved drainage resulting from confining the river to a 
straight and controlled channel will restore a considerable amount of land 
which is at present useless, although contained within the limits of existing 
irrigation districts. And there will be rendered available as well the land 
previously lost due to the excessive length of levee necessary along a meander- 
ing stream. It should be emphasized that shortening the river is shortening 
the international boundary. ‘There will be only half the previous distance to 
patrol, as well as only half the length of levee to maintain and protect. The 
governmental ownership of rectified channel area on both sides of the river 
will eliminate the problem of private encroachments on the international 
stream and will be of material assistance in the enforcement of the immigra- 
tion and customs laws of both countries.2* No longer will problems of bound- 
ary location due to river movements arise in the valley. 

The convention provides that the two Governments will study such further 
minutes as may be submitted by the Commission and, if they are acceptable, 
approve them for the purpose of putting into material execution the works 
provided for by the treaty.25 The International Boundary Commission 


for any provisions looking toward the protection of private national rights or interests. 
With regard to areas, there is the general principle that within the rectified section of the 
river the total area segregated from one country must equal the total area segregated from 
the other. 33 Art. VI. 23 Art. VII. 

2“ The principle of establishing a federal zone along the frontier for protection against the 
smuggling of goods found its first application in the United States, May 27, 1907, with the 
presidential proclamation of Theodore Roosevelt which reserved all public lands within 
sixty feet of the Mexican border within the State of California and the Territories of Arizona 
and New Mexico for that express purpose (85 Stat. 2186). i 

25 Art. I. Minute No. 144 of the Commission, signed at Juarez, Chihuahua, June 14, 
1934, presents the agreed final location of the rectified channel. Minute No. 145, El Paso, 
Texas, June 11, 1935, contains regulations for the elimination of areas cut from one country 
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is charged with the direction and inspection of the works, while each 
Government is to use for a constructing agency whatever governmental 
agency should so function in accordance with its administrative organiza- 
tion.2® The construction of works by one party in the territory of the other 
is not to confer any property rights or jurisdiction to the first party over 
the territory of the second. “The completed work shall constitute part of 
the territory and shall be the property of the country within which it lies.” 
Each Government is to acquire full title, control and jurisdiction of its half 
of the flood channel, from the axis of that channel to the outer edge of the 
acquired right of way on its own side, as described in the Minute of the Com- 
mission, and each Government is to retain permanently such full title, control 
and jurisdiction from the deepest channel of the running water in the rec- 
tified channel to the outer edge of the acquired right of way.” 

There is provision for the suspension of construction at the request of either 
Government if it be proved that the works are being constructed outside of 
the conditions stipulated in the convention or fixed in the approved plan.*4 
Each Government 1s to assume and adjust any private or national claims 
arising within its own territory, “for the construction or maintenance of the 
rectified channel, or for causes connected with the works of rectification.” 2° 
Materials, implements, equipment, and supplies intended for the project, and 
passing from one country to the other, are exempted from import duties.®° 
The rectified channel is to be maintained and preserved by the International 
Boundary Commission, which, for this purpose, is to submit for the approval 
of both Governments such regulations as may be necessary.*} 

It will be observed that the construction of the rectified channel renders 
inoperative, within the limits of such rectification, those provisions of earlier 
treaties with regard to the effect of river movements on the location of the 
international boundary. It follows from the provisions of the Rectification 
Treaty that, in the event the river should succeed in time of flood in escaping 
from its prescribed channel, and in establishing a new course, the Interna- 
tional Boundary Commission, acting under its authority and duty to main- 
tain and preserve such channel, would proceed directly to return the river 
to its proper position. As a practical matter, the responsibility would lie 
with that section of the Commission whose levee had given way and thus 
permitted the river to shift its location. No question of boundary location 


and to be transferred to the other. Minute No. 148, Juarez, Oct. 28, 1935, contains a de- 
tailed distribution of the work to be performed by each of the two Governments and is 
entitled: ‘Work which each Government shall undertake on the Rio Grande Rectification 
Project in accordance with the Convention of February 1, 1933.” % Art. TV. 

27 Art. VIII. 238 Art. IX. » Art. X. 3 Art. XIL 

3 Art. XI. The annual appropriation of funds by Congress for the United States Section 
of the Commission for the fiscal year 1987 includes an item of $21,000 to meet the costs of 
this requirement on the American side. (Act approved May 15, 1936, Public No. 599— 
74th Congress.) It is estimated that, when completed, the maintenance costs of the project 
on the left bank will be about $100,000 a year. 
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could possibly arise in view of the specific provision of the treaty that the 
boundary “shall be the middle of the deepest channel of the river within such 
rectified river channel.” 82 

An exchange of notes at the time of signing the convention provided that 
the original maps, plans and specifications attached to Minute No. 129 of 
the Commission should control in the event that any differences be found 
to exist between such original documents and the copies attached to the con- 
vention itself.28 Ata later date, an agreement between the two countries 
established the understanding that “the spirit and terms of the Convention 
of February 1, 1933, do not alter the provisions of Conventions now in force 
as regards the utilization of waters from the Rio Grande and that, conse- 
quently, these matters remain entirely unaffected and in exactly the 
same status as existed before the Convention of February 1, 1933, was 
concluded.” 34 

Under date of January 3, 1934, the Federal Emergency Administration of 
Public Works made an initial allotment of $2,800,000 for commencement 
of the work of Rio Grande rectification by the United States Section, and 
for the construction of a dam and reservoir at Caballo, New Mexico, as well 
as for the acquisition of necessary real and personal property in accordance 
with the convention.™ 

On February 3, 1934, the Secretary of State authorized the American 
Commissioner to begin construction. Work on the Mexican side is being 
carried forward by the Mexican Department of Communications and Public 
Works under the supervision of the Mexican Section of the Commigsion.*® 

As of June 30, 1936, about 50 per cent. of the total work to be accomplished 
on the rectification feature of the project had been completed.37 It is esti- 


s Art. VL 

s Mexican Minister for Foreign Affairs (Puig) and American Ambassador (Clark), Feb. 
1, 1938. U. S. Treaty Series, ctted, p. 53; 48 Stat. at 1668. 

“ Mexican Minister for Foreign Affairs (Puig) and American Ambassador (Daniels), 
Sept. 8, 1933. U. 8. Treaty Series, cited, p. 54; 48 Stat. at 1668. 

% The Public Works Administration made a second allotment to the United States Section 
of $500,000 for the rectification project, July 17, 1934. At present the construction work is 
being prosecuted with funds provided by a regular congressional appropriation of $1,200,000 
for the fiscal year 1937. (Act approved May 15, 1936, Public No. 599—74th Congress.) 

38 The Commission has also been engaged in the joint construction of two international 
flood control projects at other points along the boundary, both of which developed as the 
result of investigations and engineering reports by the Commission, and which were author- 
ized by executive agreements between the two countries. These projects are located at 
Nogales, Arizona, and Sonora, and in the Lower Rio Grande Valley between Rio Grande 
City and the Gulf of Mexico. 

37 Numerous parcels of land have been separated: by the construction of the new channel, 
mapped, and transferred to the other country, under Art. V of the convention. The formal 
transfer of these parcels was effected by the following minutes: Minute No. 146, Juarez, 
Aug. 20, 1985, ‘‘Action on Parcels Nos. 141 to 151, Inclusive, Rio Grande Rectification 
Project in El Paso-Juarez Valley’; Minute No. 147, El Paso, Sept. 24, 1935, “Action on 
Parcels Nos. 1, 9, 10, 24 and 25, . . ."’; Minute No. 150, El Paso, Dec. 13, 1935, “Action on 
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mated that the entire project will be finished within two years from this 
date. Under the treaty with Mexico, the construction of the Caballo Dam 
was contemplated only as a part of the channel stabilization and flood control 
plan. An interdepartmental agreement, dated October 9, 1935, between the 
Department of State and the Interior Department provided for the transfer 
of $1,500,000 from the Commission for the construction of such adam, The 
dam, however, now actually being ‘built, under a contract executed by the 
Bureau of Reclamation, June 9, 1936, is a higher dam designed for the devel- 
opment of hydro-electric power in conjunction with the Elephant Butte 
Reservoir as well as for flood control as required by the treaty. This hydro- 
electric feature of the Caballo Dam is purely national in character and is not 
being participated in by Mexico. The additional funds necessary for the 
construction of the high dam were provided by the Public Works Adminis- 
tration. 

The commencement of work on the Rio Grande Rectification Project 
represented the undertaking of a plan which had been dismissed by many 
as far too complex ever to be realized. It is believed that for the first time 
in history, two sovereign States have entered into codperative action to change 
peacefully their common boundary through an extensive area for the benefit 
of their citizens dwelling along that frontier. 

The solution of the problem of the Rio Grande in the El Paso-Juarez Valley, 
as reached by the United States and Mexico, represents a very happy com- 
bination of diplomacy and international engineering. It deserves to be re- 
membered as a most significant achievement in the realm of international 
coöperation. 2 


Parcels Nos. 2, 8, and 4, . . .”; Minute No. 151, El Paso, Dec. 16, 1935, “Action on Parcels 
_ Nos, 107, 108, 108, 110 and 111, . . .”; Minute No. 152, Juarez, June 3, 1936, “Action on 
Parcels Nos. 180, 181, 132, 133, 134, 185, 186, 187, 189 and 140, . . .” 


INTERNATIONAL COOPERATION OF THE U.S.S.R. IN 
LEGAL MATTERS 


By T. A. TARACOUZIO 
Harvard Law School 


The term “judicial assistance,” as used in international law, involves some 
still unanswered questions. Should it be used to embrace all the elements 
germane to the expedition of the business of courts of law, including not only 
procedural matters, but the execution of judgments and extradition; or relate 
exclusively to judicial assistance in civil proceedings? To avoid creating 
confusion by the use of a term suggestive of several meanings, in the following 
examination of the Soviet practice in this regard, the expression “coöperation 
in legal matters” 1s resorted to as an all-inclusive term. 

In criminal cases, extradition is the most generally known manifestation 
of this codperation. The Soviets follow the general rule prevailing in inter- 
national law in regard to extradition, and adhere to the principle that extra- 
dition is governed by treaty provisions, or by special consent granted for each 
individual case when there is no such treaty between the states concerned. 
Thus, Article 16 of the Decree of the Central Executive Committee of the 
U.S.S.R. on the Principles of Criminal Procedure of the U.S.S.R. and Union 
Republics, of October 31, 1924, reads in part: 

The extradition of persons placed under criminal investigation or trial, 
or convicted by the courts of law, requested from the Government of the 
U.S.S.R. by the governments of foreign states is permissible only in the 
instances and in the manner established by treaties, agreements, and 
conventions between the U.S.S.R. and foreign states, and upon special 
agreements of the Government of the U.S.S.R. with foreign governments, 
as well as by special All-Union laws. 

The Soviet Union has no treaties on extradition. In cases where extradi- 
tion is arranged for, according to the Circular of the People’s Commissar of 
Justice No. 188 of 1924: 


The requests submitted to the People’s Commissariat of Justice? for 
the arrest and extradition of a person residing abroad, must indicate the 
offense of which the person subject to arrest and extradition is accused, 
or for which he has been convicted, with reference to the article of the 
Criminal Code, and [must] be accompanied with copies of either the 
decrees of the investigation authorities charging the person, or of the 
sentences of the court convicting him in default. 

Requests for extradition may take place only in very serious cases, 
when the crime is extremely grave and when the proof that the accused 
person lives in a foreign country is beyond doubt.’ 


1 Sobr. Zak. t Rasp. S.S.S.R., I, 1924, p. 384. 2? From local Soviet courts. 
3 Ezhenedel'nik Sovetskoi Iustitsti, No. 45, 1924, p. 1091. 
Cf., Circular No. 92 of 1923, infra. Another circular of the same date stipulates that the 
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On the subject of legal coöperation of a procedural character in criminal 
cases Soviet documents offer very little enlightenment. There are no specific 
international agreements entered into by the Soviets on such coöperation, and 
it is only by implication from the wording of the first clause of the above 
quoted Article 16 of the Soviet Criminal Code of 1924, and from the wording 
of the notes of November 22, 1935, exchanged between the U.S.S.R. and the 
United States on the execution of letters rogatory that the conclusion may 
be drawn suggesting the possibility of such assistance in the Eos oe : 
The former reads: 


In case it is necessary as perform outside the territory of the U.S.S.R. 
acts of a procedural nature in ‘criminal cases pending in courts of law 
of the U.S.S.R. or of Union Republics, the courts communicate with the 
respective courts of law and administrative authorities of foreign states 
through the People’s Commissariat for Foreign Affairs. 


And vice versa: 


Courts of the Union of S.S.R: and of the Union Republics may accept 
from foreign courts requests to execute individual acts of a procedural 
nature in the territory of the Union of S.S.R. only through the offices of 
the People’s Commissariat for Foreign Affairs.* 


Compared with these provisions, the notes of November 22, 1935, exchanged 
between the Soviet Union and the United States, appear much less suggestive. 
In brief, they concern themselves with “the desirability of setting forth the 
procedure in our countries in the matter of execution of letters rogatory is- 
suing out of courts in the other .. .”5 Failing to emphasize that the execu- 
tion of letters rogatory is to take place only in civil cases, it eo ipse affords an 
assumption that also criminal cases are included. It is only by implication 
from the practice of the United States that the latter call for special agree- 
ments that the contrary may be argued. 

The problem of execution of criminal sentences issuing out of foreign courts 
calls for little comment. No existing rules of international law provide for 
judicial assistance of this nature, and there is no evidence found in the Soviet 
records that the U.S.S.R. is an exception to this.® 


requests for extradition must be accompanied only by most essential documents, and that 
these must be duly verified by the proper authorities. The failure to comply with this oar- 
ries disciplinary punishment for those violating the rule. (Jbid., p. 1091.) 

1 Sobr. Zak. i Rasp. 8.8.8.R., I, 1924, PP. 383-384. 

s Executive Agreement Series, No. 88. 

* It may be well argued that execution of sentences or judgments falls within the scope of 
the administrative authorities, and that therefore the term “judicial” is not applicable, par- 
ticularly if the case is considered as judicially closed, when the sentence is pronounced or 
Judgment decreed, t.¢., when the court terminates its function in a particular case by apply- 
ing thelaw. Yet the fact that the execution of judgment actually is nothing but what may 
be called ‘“materialization of the applied law,” to be effected by duly delegated authority 
other than the judiciary, warrants the suggestion that the execution of cam in this 
sense may be included in the “judicial i a a 
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So much for judicial coöperation in criminal cases. Much more definite 
ig the position of the U.S.S.R. in civil disputes. From the substantive point 
of view, international coöperation in civil cases may be analyzed from three 
aspects: (1) the judicial and legal rights of foreigners, (2) judicial assistance 
in its narrow sense, meaning assistance in civil procedure only, and (3) execu- 
tion of judgments. Inasmuch as the legal status of foreigners in the U.S.S.R. 
and of Soviet citizens abroad has been discussed elsewhere, only the last two 
aspects need be touched upon here.’ 

Conflict of laws involves the same issue as to procedural matters as for 
substantive questions; namely, a definition of the limits for the predominance 
of civil laws of a country. Yet there is material difference between the two. 
Whereas in substantive issues a state is often compelled to give predominance 
to foreign law before its own, in the case of procedure this can never take 
place: a court is never guided by foreign procedural laws. This means that 
rules governing procedure are always local and never transgress national 
boundaries. The Soviet Union is no exception to this. Article 1 of the 
Code of Civil Procedure of the R.S.F.S.R.3 reads in part: “Rules of procedure 
in civil cases enumerated in this Code are compulsory for all institutions of 
the single legal system of the R.S.F.S.R.” ® 

This fact that procedural rules are strictly local, however, by no means 
implies that national courts of one state, in the performance of their duties, 
never come into contact with the courts-or other judicial authorities of 
another state. On the contrary, the need of international coöperation in the 
matters of civil procedure has long been fully recognized, and the problem 
of proper organization and regulation of judicial assistance has been several 
times the object of international agreements, both bipartite and multipartite.*° 

Whether prompted by an abstract idealism which recognizes that inter- 
national solidarity calls for the protection of justice, or merely by the prag- 
matics of sheer political necessity, the Soviet Union follows the practice of 
non-communist states in this regard. Evidence of this is found in the na- 
tional laws, as well as international agreements of the Soviets. Thus, Article 
67 of the Code of Civil Procedure of the R.S.F.8.R. reads: “All communica- 
tions of the courts with persons and authorities outside of the territory of the 
Union of S.S.R. are made through the People’s Commissariat for Foreign 
Affairs.” 14 


7 Cf. T. A. Taracouzio, The Soviet Union and International Law, Ch. VI, pp. 123-164. 

* Under the old Constitution of the Soviet Union the existing codes were those of the 
Union Republics, and not of the Union asa whole. The new Soviet Constitution of 1936 
provides for promulgation of Union Civil and Criminal Codes, as well as for a Union Code 
on Civil and Criminal Procedure (Art. 14). Since, however, no such Union codes have 
been promulgated yet, those of the Union Republics continue to remain in force. 

$ Sobr. Kodeksov R.S.F.S.R., p. 882. 

10 Cf. The Hague Convention of June 15, 1905, relating to Civil Procedure, Art. 8 (Br. & 
For. State Papers, 1905-1906, XCIX, p. 994). For the numerous bipartite agreements, see 
League of Nations Treaty Series. u Sobr. Kodeksov R.S.F.S.R., p. 890. 
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This general provision relating to civil procedure is clearly suggestive of 
the Soviet’s acceptance of the principle of judicial assistance, and finds 
elaboration in the Circular of the People’s Commissariat of Justice of the 
RS.FS.R. No. 92 of 1923: 


In addition to Circular No. 10, of 1922, the People’s Commissariat of 
Justice hereby instructs all judicial and investigatory organs that in cases 
where there is need to ask a foreign state to execute some special re- 
quests (such as taking testimony, serving notices, etc.) all such requests 
be sent to the People’s Commissariat of Justice, which will communicate 
with the respective foreign states through the People’s Commissariat for 
Foreign Affairs.“ 


Tn all such instances, the judicial or investigating authorities must submit 
a special resolution indicating the substance of the case, names of the persons 
to be approached for testimony, the information desired, or the persons upon 
whom the notice is to be served, etc. 


At the same time, considering the fact that the execution of these re- 
quests by the authorities of foreign states at present is not regulated by 
special agreements, and that, therefore, the People’s Commissariat for 
Foreign Affairs must send special requests to the respective states, the 
People’s Commissariat of Justice prescribes that this resort [to judicial 
assistance] be made only in the most serious cases, when the court pro- 
ceedings absolutely necessitate approaching a foreign state with such a 
special request.® 


An exception to the rule set forth in the first clause of this circular was 
made in regard to the Far Eastern Region. The Circular of the People’s 
Commissariat for Foreign Affairs No. 221 of 1924, provided: l 


In view of the remoteness of the Far Eastern Region . . . district courts 
and attorneys in the Far Eastern Region have the right of communication 
in procedural matters with the authorities of neighboring foreign states 
not through the People’s Commissariat for Foreign Affairs, but directly 
through the local agents and representatives of the People’s Commissariat 
for Foreign Affairs. Likewise, district courts and attorneys must not 
refuse execution of commissions from neighboring states submitted 
through the agents and representatives of the People’s Commissariat for 
Foreign Affairs. This rule will apply exclusively to commissions of in- 
vestigation which are strictly local. In regard to matters touching upon 
issues in principito, or having all-republican or all-union importance, the 


u Ezhenedel nik Sovetskoi Iustitstt, No. 20, 1923, p. 477. Circular No. 10 of 1922 (ibid., 
No. 8, 1922, p. 15) refers to the Soviet Decree of Sept. 9, 1920, stating that the Soviet au- 
thorities may communicate with foreign authorities only through the People’s Commissariat 
for Foreign Affairs (Sobr. Uzak. i Rasp. R.S.F.S.R., 1920, p. 396). 

13 Ibid. The substance of this circular was confirmed in the later Circular No. 85 of 1924 
(tbtd., 1924, p. 570). Cf. also Circular of the People’s Commissariat for Foreign Affairs No. - 
124 of Aug. 31, 1923 (11909/EI), in Egor’ev i dr. Zakonodatel stvo i Mezhdunarodnye dogovory 
Sotuza S.S.R. i Sotusnykh respublik o pravovom polozhentt inostrannykh fizicheskikh i 
turidicheskakh lits, pp. 400-410, 


INTERNATIONAL COOPERATION OF THE U.S.S.R. IN LEGAL MATTERS 59 


rule outlined in the Circulars No. 92 of 1923, and No. 85 of 1924, shall be 
applied.'4 
From the language of Circular No. 92, already quoted, it appears that in 
matters of judicial assistance the People’s Commissariat for Foreign Affairs 
serves merely as an intermediary agency through which letters rogatory 
reach their destination. It has no right of examination of the case in sub- 
stantio, and is nothing but a delegated authority charged only with the duty 
of seeing that the execution of these letters takes place. 
Two more circulars of the People’s Commissariat of Justice are in point. 
The one (No. 64, 1925) on documents to be forwarded abroad, in its last 
clause instructs the courts to the effect that 


. . In cases where the defendent is shown to be residing abroad . 
the courts should explain to the plaintiff that the Judgment of the court 
in civil cases . . . in the absence of special conventions does not guar- 
antee to the plaintiff the execution of the judgment abroad, and that such 
execution will depend on the discretion of the organs of the foreign state 
where it is to be carried out. 


Circular No. 235 of 1925 reads: 


1. The instigation of requests for execution of commissions rogatory is 
possible exclusively in cases where this commission is to be executed by 
the courts of a state with which the U.S.S.R. is in normal diplomatic 
relations, or if it has concluded agreements therewith. 


2. In cases where the execution of commissions is connected with some 
kind of time limit (such as court hearings, etc.) this time limit must be 
calculated so as to allow the correspondence to pass through the [neces- 
sary] series of organs. In particular this limit must be not less than one 
month in regard to Western States bordering the U.S.S.R., three months 
for other Western European States, four months for the ‘Near Eastern 
States, and six months for the States i in the Far East and transoceanic 
countries.2° 


The fact that the Soviets themselves resort to lettres rogatoires suggests 
that requests for judicial assistance may also be sent to them, although there 
is no explicit direction in Soviet laws that they are to be either accepted or 
executed. It is only from the language of the following circulars of the 
People’s Commissariat of Justice that a positive assumption can be derived. 


u Egor’ev, op. cit., pp. 411-412. 

4 Ezhenedel nik Sovetskoi Iustttsts, No. 12, 1925, p. 318. 

1 Ibid., Nos. 48—49, 1925, pp. 1516-1617. Cf. also Circular of the People’s Commissariat 
of Justice No. 140 of 1923 (Beh. Sov. Iust., No. 27, 1923, pp. 621-622), prescribing that the 
Soviet judicial organs will consider valid only those documents issued by the foreign au- 
thorities which have the visés either of the People’s Commissariat for Foreign Affairs.or of the 
Soviet representations abroad. In regard to this rule, attention must be called to Art. 58 of 
the Soviet Consular Code of 1929, which gives to the Soviet courts the right to accept, in 
separate instances, foreign documenta without the visés of the People’s Commissariat for 
Foreign Affairs or its organs, in which cases the acknowledgment of their validity is left en- 
tirely to the organs accepting them (Sobr. Zak. i Rasp. S.S.8.R., I, 1929, § 867, pp. 1202- 
1203). 
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Thus 


1. All petitions and complaints of individuals and institutions from 
abroad, irrespective of. whether they are Soviet citizens or foreigners, 
are to be forwarded to the judicial organs of the R.S.F.S.R. only through 
the respective Soviet representatives abroad. 


2. Direct correspondence (by avoiding the People’s Commissariat for 
Foreign Affairs) of individuals and institutions from abroad, with the 
judicial organs of the R.S.F.S.R. is absolutely prohibited. In cases 
where such communications are received from private individuals not 
through the People’s Commissariat for Foreign Affairs (for instance by 
mail), no action should be taken [and in case they are received from] 
institutions,—they must be forwarded to the People’ s'Commissariat for 
Foreign Affairs. 


3. Exemptions from the rovisions of Cl. 2 are permissible only in ex- 
traordinary cases, when Ane information contained in.the correspondence 
calls for action in the interests of the state. This must be placed on 
record in the respective files of the [receiving] judicial organs (such as 
instigation of court prosecution, etc.). 


4. All petitions, complaints, ete., submitted or forwarded to the diplo- 
matic representations (Cl. 1) 'must be duly paid, except in instances 
where this is not required by respective treaties and agreements with ' 
foreign states. 


5. Communications received from abroad through the diplomatic repre- 
sentations of the U.S.S.R. are forwarded to the respective judicial organs 
of the R.S.F.S.R. through the People’s Commissariat for Foreign Affairs 
and the People’s Commissariat of Justice of the R.S.F.S.R. 


6. Communications of the judicial organs in cases instigated in the above 
manner by individuals and institutions from abroad, must be sent also 
exclusively through the People’s Commissariat of Justice and the Peo- 
ple’s Commissariat for Foreign Affairs, and in strict conformity with 
the rules set forth in the Circulars of the People’s Commissariat of 

Justice No. 92 of 1923, and Nos. 188 and 189 of 1924.1" i 


Circular No. 94 of 1929, on thé fees for the execution of commissions 
me gives the following table: : 


1. For the execution of commissions rogatory for foreign states having 
diplomatic relations with the U.S.S.R., a special fee 1s- paid to the. 
R.S.F.S.R. to cover the expenses incurred for the execution of these com- 
missions: 
(a) for most simple cases, such as service of court notices, delivery of 
advertisements, and other documentse—five dollars. 
(b) for [commissions involving court actions] taking place in court 
proceedings (depositions of the parties, witnesses, etc.)—ten dollars. 
(c) for more complicated commissions (investigation by experts, 
visit to the locus by the courts) the fee is to cover the actual cost, but 
not less than ten dollars, which must be forwarded with the commission 


17 Eghenedel nik Sovetskoi Tustitsii, No. 212, 1925, p. 1406. ‘The last two circulars relate to 
judicial coöperation in criminal cases. (Ibid., No. 20, 1923, p. 477, and No. 45, 1924, p. 1001, 
respectively. Cf. supra.) ae 
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rogatoire. The balance to be charged later after the determination 
of the actual cost. 


2. Fees for execution of commissions rogatoires are not charged when 
this is so stipulated in the respective international agreements concluded 
between the U.S.S.R. and foreign states. Instances where the fees are 
not charged are made known by the People’s Commissariat for Foreign 
Affairs. At present, fees are not charged for commissions rogatotres 
from Austria, Germany, and Latvia.18 

3. Organs of the People’s Commissariat for Foreign Affairs, upon receipt 
of a commission rogatory, shall determine which of the fees enumerated 
in the preceding chapter [sic] is to be made. 

Organs of the People’s Commissariat for Foreign Affairs are charged 
with the duty of collecting the fees for the commissions rogatotres to be 
forwarded to the judicial organs, but in exceptional cases the People’s 
Commissariat for Foreign Affairs has the right to advance these fees prior 
to the payment [from abroad], provided it be collected subsequently, 
and to exempt incidental commission from the fees [altogether]. 

Thus, the national laws of the U.S.S.R. in regard to judicial assistance show 
that this assistance is accepted in the Soviet practice. The principle of 
reciprocity being obviously essential, for the Soviets this assistance is possible 
only with states having normal diplomatic relations with the U.S.S.R. The 
only difference between the Soviets and other countries in this regard is of a 
technical nature. While other states permit the transmission of letters 
rogatory directly to their courts, the practice in the Soviet Union is that the 
People’s Commissariat for Foreign Affairs acts as a channel for the transmis- 
sion of letters rogatory issuing out of courts in foreign countries.” Doubts 
may arise in regard to the execution of commissions rogatowes when they 
conflict with what is technically called ordre publique. The fact that inter- 
pretation of the latter depends usually on the political ingenuity of those 
resorting to this technicality, readily affords for the Soviets a good ground for 
rejecting judicial assistance, and in this respect the provisions of Articles 2 
and 4 of the Hague Convention on Judicial Assistance of 1905, dealing with 
the principle of ordre publique, may well be kept in mind.*! 

A few words remain to be said about the Soviet treaties on judicial as- 
sistance. There are three agreements found in the Soviet records specifically 
envisaging mutual codperation in the administration of civil law: with 
Austria, of September 19, 1924, with Latvia, of June 2, 1927, and with Estonia, 


18 See infra. 

1 Ezhenedel’ nik Sovetskot Iustitstt, No. 29, 1929, p. 688. 

2 Cf. Cl. 1 of Art. 1 of the Decree of Aug. 27, 1926: ‘(Communications of the state organs 
and officials of the Union of 8.8.R. and of the Union Republics with the foreign state organs 
and officials are carried out through the People’s Commissariat for Foreign Affairs (Sobr. 
Zak. i Rasp. S.S.8.R., I, 1926, p. 1018). Also: Earlier Decree of Sept. 9, 1920, to the same 
effect (Sobr. Uzak. i Rasp. R.S.F.S.R., 1920, p. 386) and Circular of the People’s Commis- 
sariat of Justice No. 10 of 1922, prescribing this rule for strict observation by the courts 
(Hzhenedel’ntk Sovetskoi Iustitst, No. 8, 1922, p. 15). 

41 Br. & For. State Papers, 1905-1906, XCIX, p. 994. 
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of January 20, 1930.22 While all of them are agreements on “judicial as- 
sistance in civil cases,” the agreement with Austria differs on two points 
from the other two (which are identical). Thus, while in the agreement with 
Austria the fee for the execution of commissions rogatoires is set at 50 cents 

(Article 8) 78 the other two agreements provide that no charges be made for 
judicial assistance. Then there is no provision in the agreement with Austria 
suggestive of the principle of ordre publique, while Articles 9 in the other 
treaties read: “Execution of requests for services of notices and for execution 
of commissions rogatoires may be refused if the state in whose territory this . 
execution must take place considers it as endangering its sovereign rights or 
its safety .. .”. 

. On November 22, 1935, the United States Ambassador to the Soviet Union, 
and the People’s Commissariat for Foreign Affairs of the U.S.S.R. exchanged 
notes on the execution of letters rogatory. In regard to the issues touched 
upon hereinbefore, it is only fitting to point out that in the letter of Mr. 
Litvinov the Soviet’s attitude toward judicial assistance is once again sub- 
stantiated. Thus, Article 1 provides that “Letters rogatory issuing out of 
courts in the United States for execution in the U.S.S.R. should be delivered 
through the diplomatic channel... .” As to the fees, Article 5 provides: 
‘Depending upon the nature of the letters rogatory, a fee varying from five to 
ten dollars ($5 to $10) will be charged for the execution of letters rogatory 
issued out of court in the United States ...” Finally, according to Article 
8: “The execution of letters rogatory issuing out of a court in the United 
States may be refused in whole or in part, if the appropriate authorities in 
the U.S.S.R. consider that the execution MTEI would affect its sovereignty 
or safety.” 24 

So much for the Soviet practice i in regard to judicial assistance, i in the nar- 
row sense of the term. The last aspect of Judicial codperation in civil cases— 
the execution of judgments—is the least touched upon in Soviet records.*5 
The recognition of the validity of the judgments of foreign courts has become a 
general rule in international law and relations. ` International comity has even 
extended in some instances to the practice of executing judgments rendered - 
abroad.*® Since, however, the execution of such judgments admittedly pre- 
supposes not only a common social basis of laws in the countries concerned, 
but also complete confidence in foreign courts of law and identity of the pur- 
poses pursued by justice, it may be expected that the execution of Judgments of 
foreign “capitalistic” courts in the “proletarian” U.S.S.R. could hardly take 
place. Yet, the note to Article 255 of the Civil Procedure Code of the 


2 Sborn. Detstv. Dogov., II, 1925, p. 32; IV, 1928, p. 81; and VI, 19381, p. 16, respectively. 

8 C]. 2 of Circular of the People’s Gommissariat of Justice of the R.8.F.8.R. No: 94 of 
1929, states that no fees are charged from Austria (supra, note 19). 

4 Executive Agreement Series, No. 88, pp. 4-5. 3 See Notel. _ 

28 Cf. several agreements of the non-communist states, found in the League of Nations 
Treaty Series. 
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R.S.F.S.R reads: “The procedure for the execution of the judgments of foreign 
courts is determined by special agreements with the respective countries.” 27 
This means two things: Firstly, the Soviets deem it possible for themselves 
sometimes to surrender their theories to the dictates of political expediency 
and to codperate with foreign states to the extent of executing the judgments 
of non-communist courts. Secondly, this coöperation is possible only when 
there are agreements to that effect. Not counting several special agreements 
on arbitration and arbitral tribunals, or settlement of disputes in boundary 
` gones 28 which are specific in their nature and do not cover the principle of 
execution of judgments in general, the Soviet records reveal only four agree- 
ments touching upon the issue under discussion here. The earliest is the 
convention between the R.S.F.S.R. and Estonia, of September 17, 1920, re- 
lating to through railway traffic of passengers and goods. This was followed 
by a similar convention with Latvia of February 26,1921. Articles 57 of the 
former, and 54 of the latter, are identical and read as follows: 


The judgments which have been rendered, either after both parties have 
been heard, or by default, by the competent judge, in virtue of the pro- 
visions of the present regulations, shall, when they have become executory 
in virtue of the laws applied by the competent judge, be declared execu- 
tory in each of the other contracting states, as soon as the formalities 
required in that state have been complied with, but without revision of 
the question in substantio . . 2 


On Octobr 29, 1925, these two were superseded by a new convention on the 
same matter between Estonia, Latvia, and the U.S.S.R. Paragraph 1 of 
Article 55 of this instrument incorporated verbatim the provisions of Articles 
57 and 54, just quoted.®° 

The fourth agreement is the only convention concluded by the Soviets 
specifically on the execution of judgments. It is the convention with the 
Mongolian People’s Republic which came into force on April 16, 1931.31! The 
only reference to it is found in Circular of the People’s Commissariat of 
Justice No. 48 of 1931, containing instructions to the courts in regard to the 
application of the provisions contained therein: 


In applying the convention between the U.S.S.R. and the Mongolian 
People’s Republic in regard to the execution of judgments in certain civil 
cases, which came into force on April 16, 1931, the judicial organs of the 
R.S.F.S.R. must be guided by the following rules: 


37 Sobr. Kodeksov R.S.F.S.R., p. 915; cf. also Circular of the People’s Commissariat of 
Justice No. 64 of 1925 (supra, note 15). 

28 For list of them by countries, see T. A. Taracouzio, The Revie Union and International 
Law, Appendix XXIV. 

29 Sborn. Detstv. Dogov., I, 1922 (2nd ed.), p. 214, and III, 1922, p. 180, respectively. 

3 Ibid., IV, 1928, pp. 185-186. 

u The text of this convention being not available in the Soviet collections of treaties thus 
far published, the exact date of signing the same cannot be given. 
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A. Tn instances of decisions of courts of the RS. FSR. ý be executed’ 
in the Mongolian People’s Republic: 


1. In cases where the judgment of a court of the RSF. S.R. is to be 
executed in the territory of the Mongolian People’s Republic, the 
plaintiff must file a petition with the court which rendered the judg- 
ment, asking to transmit the executory papers to the Mongolian 

People’ s Republic for execution. i 


2. The petition must state the nature of ie execution, and in partic- 
ular instances when money is to be collected, the amount of the 
same, to whom it belongs, and where it is located. 


_ 8. The filing of such petitions is allowed exclusively in the cases 
stipulated in Article 2 of the convention, namely: 


(a) in cases involving maintenance of parents, children, and 
parties to marriage (alimony) ; 
(b) in cases flowing out of ‘damages done to government institu- 
tions, undertakings and civic organizations (embezzlement, theft, 
ui appropriation, etc.) ; 

c) in cases involving labor relations: 
(d) in cases involving collection of debts to the state banks of 
the U.S.S.R. and | Mongolian People’s Republie, as well as to ‘the 
governmental codperative and civic organizations of the U.S.S.R. 
and the Mongolian People’s Republic. 


4. Upon receipt of such petition, the court transmits it, together 
with executory papers, to the People’s Commissariat for Foreign 
Affairs, which in its turn forwards them, Bah te no objections to 
so doing are found, to ie Ministry of Justice of the Mongolian 
People’s Republic. 


5. After the execution of ie judgment in the Mongolian People’s 
Republie, the plaintiff will receive all information through the Soviet 
representative in the Mongolian People’s Republic. 


B. In instances of judgments of the courts of the Mongolian People’s 
Republic to be executed in the RS.FS.R.: 


6. Petitions for execution in the R.S.FS.R. of the judgments of the 
courts of the Mongolian People’s Republic are filed with the People’s 
Commissariat of Justice of the RSFS.R., or of the ASSR™ 
These, upon verification that the Judgment is subject to execution 
in the RSFSR. in conformity with the convention between the 
U.S.S.R. and the Mongolian People’s Republic, transmit the cor- 
respondence to the court where the execution is to take place. 
Otherwise, they return the correspondence to the People’s Commis- 
sariat for Foreign Affairs, giving motives for refusal [of execution] 
as prescribed in Article 3 of the convention. 


7. Upon receipt of the said correspondence, the court orders the 
execution of the judgment by the appropriate organ [duly] charged 
with the execution of ordinary judgments (village Soviets, ete.). 

8. In cases when the executory organ must have some additional 
information and data from the plaintiff, it communicates with the 


a Presumably these letters connote “Avionomnykh Sovetaktkh Sotstalisticheskikh Respub- 
lk,” which means Autonomous Socialist Soviet Republics. . 


INTERNATIONAL COOPERATION OF THE U.S.S.R. IN LEGAL MATTERS 65 


latter through the People’s Commissariat for Foreign Affairs ex- 
clusively. 


9. After the execution of the judgment, the executory organ notifies 
the People’s Commissariat of Justice to that effect. 


10. The transmittal to the plaintiff of property or money collected 
in virtue of the execution of the judgment takes place exclusively in 
conformity with the instructions of the People’s Commissariat of 
Justice.*8 


It is difficult to voice a prediction as to the course which the Soviet practice 
in regard to this aspect of Judicial coöperation may take in the future. From 
what has been said, it is apparent only that the principle of reciprocity, resort 
to diplomatic channels, and treaty provisions will play important réles. It 
also appears certain that care will be taken by the Soviets that their authori- 
ties will never be placed in a position which would compel them to execute 
judgments of foreign courts which are contradictory to the Soviet conceptions 
of public order. | 

In conclusion, it may be of interest to mention briefly the execution in the 
R.S.F.S.R. of the judgments rendered in other constituent Republics of the 
Soviet Union. Reglementation of this problem is found in Circular of the 
Supreme Court of the R.S.F.S.R. No. 72 of December 3, 1923.54 According 
to this circular, the executory letters issued by the judicial organs of the Union 
Republic are transmitted to the presiding judge of the district court within 
whose jurisdiction the execution is to take place. Upon satisfaction that the 
executory papers are issued by proper authorities and are in due form, the pre- 
siding judge inscribes on these papers his orders for execution, upon which the 
latter takes place in the prescribed manner. In cases, however, where the 
presiding judge of the district court discovers irregularities or contradiction of 
the judgment with the laws of the R.S.F.S.R., he either places the case on the 
agenda of the district court for examination of the judgment, or returns the 
executory letters to the plaintiff, giving motives for refusal of execution. 
Thus, the execution in the R.S.F.S.R. of the judgments of the courts of other 
Union Republics are conditioned here not only by examination of the formal 
aspects, but in substantio as well. This, in ite turn, is a clear illustration of 
the fact that the Soviet principles regarding the inter-republican coöperation 
of the communist civil law within the bounds of the Soviet Union differ con- 
siderably from those underlying the Soviet participation in legal coöperation 
on an international scale. 


3 Hehenedel’ntk Sovetskot Justitstt, No. 14, 1931, p. 31. 
H Thid., No. 49, 1928, pp. 1149-1150. 


EDITORIAL COMMENT 
QUESTIONS OF INTERNATIONAL LAW IN THE SPANISH CIVIL WAR 


Several important questions of international law have been raised by the 
armed struggle now going on in Spain. It may be remarked at the outset 
that the contest has the character of both a “rebellion” and a “civil war.” 

It began on July 17 as an “insurrection,” led by General Franco, Commander 
of the Spanish Foreign Legion in Morocco, against the established legitimate 
government. As the “insurrection” spread to Spain and acquired the pro- 
portions of an armed contest on a large scale it became a “rebellion.” 1 - Its 
character as a “civil war” is derived from the fact that it is a struggle in 
which the contending parties are people of the same state, that is, it is an 
interfratricidal or internecine war.2 In case the insurrection succeeds it will 
«go down in history as a “revolution.” Since the belligerency of the insurgents 
does not appear to have ever been formally recognized either by the Spanish 
Government or by any third Powers—certainly not before November 1936— 
the struggle did not acquire the character of a “war,” in the technical or legal 
sense of the term, at least not prior to the latter date. The status of those 
arrayed against the government was therefore that of insurgents rather than 
belligerents. Nevertheless, it is admitted by all writers on international law 
that as insurgents they had certain limited rights for the purpose of carrying 
on the war—rights which belong equally to recognized belligerents,® and in 
general the rules of international law governing the conduct of war in the 
technical sense apply equally in case of an insurrection. Certainly the state- 
ment of Fauchille, that the conduct of civil war is not governed by the same 
laws that apply in international war, cannot be accepted—at least not with- 
out qualification. Consequently such reported acts as the wanton killing of 
hostages and prisoners and the indiscriminate dropping of bombs upon pri- 
vate houses and the non-combatant population during the present contest 
was as much contrary to international law as they would have been. had the 
struggle been a war in the technical sense. 
_ An important question of international law raised during the present i coh- 
test i is that raised by the conduct of Germany and Italy in assisting the . -> 


. ‘Compare the distinction made by Lieber, “Instructions for the Government of Armies of 
the United States in the Field,” Articles 149 and 151, and Hyde, International Law, Vol. 2, 
p. 198. ; 
_ ? Rougiers’ criticism (Les Guerres Civiles et le Droit des Gens, p. 18) of Pufendorf’s and -: 
Martens’ definition of a civil war as a contest between members of the same state but that it © 
_is rather a war between a state and certain portions of its population, i is a fine distinction 
more technical than practical. 
* Hershey, Essentials of International Public Law and Organization (rev. d , p. 203; 
, Wilson, “Insurgency and International Maritime Law,” this Journat, Vol. 1 (1907), p. 56; 
and the decision of the U. 8. Supreme Court in the case of the Three Friends, 166 U. S. 1. 
1 Traité de Droit International Public, t. I, Guerre et Neutralsié (1921), p. 11. 
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insurgent forces, and particularly in supplying them with bombing planes 
(some of which appear to have been manned by German and Italian pilots), 
tanks, armored trucks and machine guns, or permitting their nationals to do 
so. That such assistance was rendered the insurgents on a considerable 
scale there is much evidence, although the German and Italian representa- 
tives at the meeting in London of the international committee on non-inter- 
vention in Spain denied the truth of the accusations. Portugal also rendered 
substantial assistance to the insurgents by allowing its territory and ports 
to be made a base for the importation and dispatch to Spanish territory of 
munitions and implements of war for the use of the rebel forces. In notes 
addressed to the governments of these three countries by the Spanish Govern- 
ment on September 15, a protest was made against the rendering of such aid 
to the insurgents, and the Spanish Minister of Foreign Affairs laid before 
the Secretariat of the League of Nations detailed evidence in support of the 

„Charge. Is such aid legitimate under the generally recognized rules of 
jinternational law? It is believed that the answer must be in the negative. 

The Government of Spain, for the overthrow of which this aid was intended, 
was the established legitimate government of the country, whatever might be 
said in criticism of its character or policies. It had been set up in conformity 
with the constitution and laws of the country and as a result of free popular 
elections. It had been recognized by all the other Powers, including Ger- 
many, Italy and Portugal, as the de jure government, and continued to be so 
recognized by all of them, at least during the first three months of the insur- 
rection when the assistance complained of was being rendered. Juridically, 
therefore, the aid furnished by the three Powers mentioned to the rebels 
arrayed against the Spanish Government was an act of intervention of a kind 
which cannot be justified on the ground of self-preservation, protection of 
nationals, or any of the other reasons commonly recognized as justifying in- 
tervention by one state in the internal affairs of another state. 

The outbreak of insurrection in a state has no effect on its juridical statuse” R. 
as a member of the international community. It does not alter the duty of 
non-intervention in its affairs which other states are under. It confers no 
right of intervention upon them which they did not have prior to the outbreak 
of the insurrection. No question of neutrality is involved because neutrality 
is a status which is created only when war in a technical sense exists, that is, 
where, in the case of civil war, the belligerency of the insurgents has been 
recognized. Until then the status of other Powers is that of non-intervening 
states, not that of neutrals. 

The conclusion of the whole matter is that the assistance furnished the 
Spanish rebels by Germany, Italy and Portugal, assuming of course that the 
charges of the Spanish Government against them are true, is an act of 
unjustifiable intervention in the internal affairs of Spain for which they may 
be held responsible in case the insurrection fails and the present government 
remains in power. This view is in accord with the conclusions of the In- 
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stitute of International Law as expressed in its projet on the rights and duties 
of foreign Powers as regards established and recognized governments in case 
of insurrection, adopted at Neuchâtel in 1900. Among the obligations of . 
foreign Powers in respect to the legitimate government which the Institute’s 
projet enumerates is the duty “not, to furnish to the insurgents either arms, 
munitions, military supplies or financial aid” or to “allow a hostile military 
expedition against an established and recognized government to be organized 
within their domains.”*5 Among the jurists who supported the resolutions 
were Holland, Westlake, Rolin-Jaequemyns, Pierantoni, Brusa, Renault and 
Von Bar. This also appears to be the view of all reputable text-writers who 
have discussed the subject, among whom may be mentioned Rougier, Hyde,” 
Oppenheim,® Weisse,® Féraud-Giraud,’ Fiore, and La Pradelle.™ 

If it be said that the duty of non-intervention’ has reference only to the 
conduct of governments in directly assisting the rebels and has no application 
to the conduct of private individuals, it can be said in reply that this distinc- 
tion, if-it was ever applicable in civil wars, is now antiquated, and is today | 
repudiated by the best writers on international law, and has been rejected by 
the most recent legislation, such as the American neutrality legislation of 
1935 and 1936. 

Finally, if it be said that Russia and possibly France have rendered the 
same sort of assistance to the Spanish Government, and consequently Ger- 
many and Italy cannot be justly reproached for having assisted the rebels or 
for having permitted their nationals to do so, it can be said in reply that this 
argument ignores the sound distinction between the rights and duties of a 
state vis-d-vis the recognized legitimate government of another state and 
rebel forces engaged in the effort, to overthrow it. There is no rule of inter- 
national law which forbids the government of one state from rendering as- 
sistance to the established legitimate government of another state with a view 
of enabling it to suppress an insurrection against its authority. Whether it 
| ‘shall render such aid is entirely a matter of policy or expediency and raises 
no question of right or duty under international law. If assistance is rendered 
to the legitimate government it is not a case of unlawful intervention as is 
the giving of assistance to rebels who are arrayed against its authority; As-. . 
suming, therefore, that the Government of Russia rendered.military or finan- 
cial assistance to the Spanish ee and that the Government of 

518 Annuatre de Institut, p. 227. 

* Les Guerres Civiles et le Droit des Gens (1908). See p. 83 ff. where the whole matter is 
discussed in great detail. 

12 International Law, p. 782. t2 International Law (5th ed.), p. 624. 


* Le Drot International Appliqué aux Guerres Civiles (1898). 
10 “La reconnaissance du belligérance dansles OS Le ete Générale de Droit 


' International Public (1896), p. 277 ff. 


11 International Law Codified (trans. by Borchard), Sec. 1468. 
Bs “Tes Evénements d’Espagne,” 18 Revue de Drott International uly Sep, 1936), p 
165 ff. 
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France knowingly permitted its nationals to do likewise, both governments 
acted within their right under international law and their conduct afforded 
.no legal justification for the action of other governments in assisting the 
rebels. This is not intended to be an expression of opinion on the merits of the 
Spanish insurrection or upon the moral or political aspects of the cause for 
which the insurgents are fighting; it is simply a juridical conclusion based on 
the rules of international law applicable to the case and involves no expression 
of sympathy for one side or the other. 

It is believed that the Government of the United States adopted the view 
required by international law when, during the course of an insurrection in 
New Granada in 1862, Secretary Seward said: “It [the United States] regards 
the government of each state as its head until that government is effectually 
displaced by the substitution of another. It abstains from interference with 
its domestic affairs in foreign countries, and it holds no unnecessary com- 
munication, secret or otherwise, with revolutionary parties or factions 
therein.” © It is believed also that the conduct of the Government of the 
United States during the present insurrection in Spain has been in accord with 
the proper conception of the duty of all foreign states toward the Spanish 
Government. Although the American Government had no authority under 
the Neutrality Resolution of February 29, 1936, to place an embargo on the 
shipment of munitions of war to Spain, since that Act applies only to inter- 
national wars, and although it was not a party to the agreement for non- 
intervention in Spain, the government used strong moral pressure to prevent 
American manufacturers and exporters from sending such supplies to either 
of the contending forces in Spain, and it does not appear that the Munitions 
Control Board has issued any licenses for such exports since the outbreak of 
the insurrection or that in fact there have been any shipments. On August 7 
Acting Secretary of State Phillips dispatched telegraphic instructions to all 
American consular representatives in Spain informing them that “in con- 
formity with its well established policy of non-interferepce with internal 
affairs in other countries, either in time of peace or in the event of civil strife, 
this government will, of course, scrupulously refrain from any interference 
whatsoever in the unfortunate Spanish situation.” 48 

There is a popular belief, and it apparently has the support of some text- 
writers, that when the belligerency of rebel forces has once been recognized 
and the struggle has passed from a state of insurgency to a state of technical 
war, the rights of the recognizing Power vis-à-vis the rebel forces undergo a 
change. Thisis an error. Both the contending forces acquire a new status 


18 Dispatch to Mr. Burton, Oct. 25, 1862. 6 Moore, Digest.of International Law, p. 20.. 
See also the strong statement of Charles Francis Adams to Earl Russell in 1865 (1 ibid., 
p. 188) where he said among other things ‘Whenever an insurrection against the established 
government of a country takes place, the duty of governments . . . appears to be, at first, 
to abstain carefully from any step that may have the smallest influence in affecting the 
result.” 33 Text in New York Times, Aug. 23, 1936. 
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as a result of recognition and darla saditionai rights which they. did not 
have prior thereto, but the recognizing state itself acquires no new rights so 

far as its relations with the insurgents are concerned. (Its duty changes from} / 
that of non-intervention on the side: of the insurgents to that of neutrality al 
respect to both belligerents. It loses the right which it had during the period 

of insurgency to assist the legitimate government and henceforth must treat 
both belligerents alike.) From that time on it cannot assist either party with- 

out violating its duties of neutrality.’ It can no more render aid to the former 


_ insurgents without violating the law of neutrality than it could have aided 


_ them before recognition without violating the law of non-intervention. . If 
- recognition of belligerency conferred on the recognizing state the right to aid 
the msurgents, all Germany or Italy would have needed to do in the present 
struggle to legalize their assistance to the rebels would have been to recognize 
their belligerency. Within a few weeks after the insurrection began it had 
acquired a magnitude and an organization which would have legally justified 
any foreign government in recognizing a state of belligerency had it desired 
to do so. But it does not appear that up to the present any European gov- 
ernment has formally at least recognized the belligerency as such of the 
Spanish insurgent military forces. The news dispatches report that Guate- 
mala, Salvador, Germany and Italy in November recognized the insurgent 
organization as the de facto if not the de jure government of Spain. At the 
} same time the Italian Government withdrew its diplomatic representative 
accredited to the legitimate government of Spain and appointed a chargé 
d’affaires to the government set up by the Franco régime. This is not a recog- ` 
{ nition of belligerency but a recognition of the insurgent Power as a member of 
the international community. It goes much further, therefore, than a recog- 
nition of the existence of a status of belligerency. (‘There is a distinction be- 
tween the recognition ofthe belligerency of the two contending parties and 
the recognition of the rebel organization as the de facto government of 
the country.\ Recognition of belligerency is a declaration oo on 
the part of the recognizing government to treat both parties alike and in fact 
it is usually in the form of a neutrality proclamation. Recognition of ‘one- 
of the parties as the established government is.a very different matter. It 
is the antithesis of neutrality. If the usual tests laid down to justify recog- 
- nition of this kind are applied in the present case, the legitimate government 
will undoubtedly be justified in considering it as premature and therefore as 
being an act of unjustifiable intervention.1° ` The Spanish Government Was 
therefore legally justified when, in a telegram addressed to the League of Na- 
tions, it declared the recognition by Germany and Italy of the rebel organiza- 
tion as the de facte government of the country to be an act of aggression 
Mt See a statement of the conditions which are deemed to justify recognition of belligerenoy, 
as formulated by the Institute of International Law in its Neuchdtel projet, 18 Annuaire, 
- p- 220; Rougier, op. ci., p. 384, and Hershey, op. cit., p. 203. 
# Ag to these tests, see Hershey, op. cit., p. 207 ff. 2 
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against the Spanish Republic.%* * Had Great Britain during the Ameri- 
can Civil War, instead of recognizing the belligerency of the Southern 
Confederate Government, recognized it as the de facto government of the 
United States, it certainly would have been regarded by the government at 
Washington as an act of intervention and probably a cause for war. But 
even assuming that recognition of the Franco régime as the de facto govern- 
ment of Spain carried with it a recognition of the belligerency of the insurgent 
forces, it did not create a right on the part of the recognizing governments tof ~ 
furnish them aid, because it would be a violation of the obligations of neu- 
trality which they assumed by the act of recognition. It may be observed 
that, in addition to their duties as neutrals, Germany and Italy are also bound . 
by their obligations as members of the non-intervention committee referred 
to above not to intervene on behalf of the rebel forces. 

One of the advantages which insurgents acquire as a result of recognition 
of their belligerency, in case they possess naval forces, is the right to blockade 
the ports and coasts in possession of the legitimate government. It is ad- 
mitted by all writers on international law, and this view is confirmed by 
abundant practice, that prior to the acquisition of the status of belligerency 
they have no such right. When, therefore, the British Government was in- 
formed on November 17 by the insurgent authorities of their intention to 
prevent in the future the importation through the port of Barcelona of muni- 
tions and implements of war for the benefit of the government forces, and 
was warned that unless all foreign ships in the harbor left within a very short 
time they would be exposed to the danger of destruction or damage, appar- 
ently from bombardment, the question was raised in the House of Commons 
whether this interference with foreign shipping in the port of Barcelona, 
which was understood to be tantamount to a blockade by the insurgents, could . 
be regarded as lawful, considering that their belligerency had never been 
recognized either by Great Britain or the Government of Spain. In the 
House a question was put to Mr. Eden whether interference with foreign 
vessels by the naval forces of unrecognized insurgents would not be acts of 
piracy. Mr. Eden, without answering categorically the question; stated that 
a distinction must be made between interference with British ships on the 
high seas and interference with them in port. Evidently the government be- 
ing anxious to avoid taking a definite position at that time on the matter and 
without challenging the lawfulness of the insurgent blockade, the British 
Ambassador to Spain was requested to inquire of the insurgent commander, 
General Franco, as to his exact intentions and whether neutral safety zones 
could not be provided in the port of Barcelona, as had been promised in other 
ports, where foreign vessels might anchor under a guarantee of immunity 
from bombardment.?® In case the measures adopted by the insurgents take 
the form of a blockade in the technical sense, the question may also be raised 
whether, if notification is not given to neutrals in accordance with practice 


i Text in New York Times, Nov. 28, 1936. 10 New York Times, Nov. 19 and 20. 
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and the rules of the Declaration of Londoh and a period allowed during which ` 
neutral vessels are allowed to leave,-it could be regarded as a lawful blockade. 
A more important question still is whether the naval forces of the insurgents 
are sufficient to enable them to establish an effective blockade, especially if it 
should be extended to the entire coast of Spain under the control of the Madrid 
government. It'may be doubted whether without the aid of foreign vessels 
they would be able to do so. . 
_ It was just at this juncture that Germany and Italy recognized the rebel 
government as the de facto if not the de-jure government of Spam. Did this 
recognition have the effect of conferring upon the rebel authorities the right 
of blockade when neither the legitimate government nor those of any other 
European countries had done so? It may be doubted whether any such right 
was acquired as a consequence of German and Italian recognition, even as- 
suming that their recognition of the rebel government was also a recognition 
of the status of belligerency. Whatever the facts as to this may be, it is 
unnecessary to examine the question since the British Government, as stated 
above, by the inquiry which it caused to be addressed to General Franco rela- _ 
tive to the concession of safety zones for neutral ships in the roads leading to 
Barcelona, indicated that it would not contest the legality of the blockade-— 
at least not if provision were made for such zones. : aa 
While the Spanish insurgents, so! long as their belligerency was unrecog-, J 
nized, could not establish a lawful blockade of the enemy ports and coasts 
the legitimate government had a right to blockade those in the possession of 
the insurgents even though the status of belligerency had never been recog- 
nized, provided the blockade were ‘an effective one. The Spanish Govern- 
ment was therefore entirely within its rights when on August 20, 1936, it 
informed foreign governments that it had declared a war zone around certain 
ports in control of the insurgents on the Spanish peninsula, in Spanish Mo- 
rocco and the Balearic Islands, in order that the governments so notified might 
give warning to their merchant vessels and “possible incidents be avoided.” 
Construing the war zones as being in the nature of a blockade, since the Span- 
ish note of August 20 had stated that foreign merchant vessels would not be 
permitted to enter the ports situated within the said war zones, the Secretary 
‘of State of the United States on August 25 instructed Mr. Wendelin in charge 
- of the American Embassy at Madrid to inform the Spanish Government. that 
the. United States could not admit “the legality of any action on the part of 
the Spanish Government in declaring such ports closed unless that govern- 
ment declares and maintains an effective blockade of such ports.” The in- 
struction added that in taking this. position the Government of the United 
States was “guided by a long line of precedents in international law with 
‘which the Spanish Government is familiar.” 17! While the United States has 
never formally adhered to the Declaration of Paris of 1856 which lays down 
the rule that a blockade to be lawful must be effective, it had acted in ac- 


17 Text in New York Times, Aug. 27, 1986, p. 2. 
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cordance with the rules of the Declaration during its own civil war and the 
war with Spain in 1898. In fact as early as 1834 during the Don Carlos in- 
surrection when the Spanish Government had declared a blockade of a certain 
part of the coast of Spain, the Secretary of State informed the Spanish Gov- 
ernment that the United States “cannot acknowledge the legality of any 
blockade which is not confined to particular designated ports, each having 
stationed before it a force competent to sustain the blockade.” 18 On other 
occasions the American Government has declared its unwillingness to recog- 
nize the legality of ineffective blockades,!® and the rule maintained by the 
United States is now regarded as a well-settled one in international law.?° 
In the present case the Secretary of State did not actually deny the effective- 
ness of the Spanish blockade, but having good reason to believe that the naval 
forces of Spain were insufficient to maintain an effective blockade of the ports 
mentioned in the Spanish note, he wished to serve notice on the Spanish Gov- 
ernment that the United States would not recognize its validity in case it 
should turn out to be ineffective. In adopting this position the Government 
of the United States did not of course depart in any degree from the policy of 
non-interference in the internal affairs of Spain which had already been de- 
clared by Acting Secretary of State Phillips on August 7. 

The question may be raised in this connection whether the’ ‘action of the 
Spanish Government in declaring a blockade of certain ports and coasts held 
by the insurgents did not have the effect of a recognition by it of the belliger- 
ency of the insurgent forces from which they derived the right to institute a 
blockade of the coastal territories in the possession of the government forces. 
If so, the doubt expressed in the British House of Commons regarding the 
unlawfulness of the rebel blockade was not well founded. It will be recalled 
that when, in 1861, the Government of the United States complained of the 
alleged premature recognition of the belligerency of the Southern Confed- 
eracy, the Government of Great Britain replied that President Lincoln’s 
proclamation of April 19, 1861, instituting a blockade of certain Southern 
ports, was in effect a recognition of the belligerency of the Confederacy which 
fully justified British recognition.24_ If the establishment of a blockade by 
the Spanish Government involved a recognition by it of the belligerency of 
the insurgent Power, it would seem that thereafter the insurgents had as good 
a right to employ the weapon of blogkade as did the opposing party, and this 
quite independently of whether other governments had or had not recognized 
a state of belligerency. 

James W. GARNER 


18 Note of Nov. 18, 1834, of Mr. Forsyth to Chevalier Tacon. 7 Moore, Digest, p. 803. 

19 Thtd., p. 797 ff. 

2 2 Hyde, op. cit., p. 647 ff.; 2 Oppenheim, op. cH., p. 635 ff.; and Garner, Prize Law During 
the World War, p. 625 (for a summary of the jurisprudence). 

41 Hershey, op. ctt., p. 207, and 1 Moore, Digest, p. 184 ff. 
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THE UNITED STATES AND THE SPANISH CIVIL WAR 


The attitude of the Government of the United States toward the civil war E 


which has been raging for some months in Spain, was stated to be that of 
“maintaining a completely impartial attitude” in. an instruction sent on 
August 7 last by the Acting Secretary of State, Mr. William Phillips, to all 
representatives of the United States in Spain. In this instruction, Mr. 
Phillips summed up the Government’s position as follows: 


It is clear that our Neutrality Law with respect to embargo of arms, 
ammunition and implements of war has no application in the present 
situation, since that applies only in the event of war between or among 
nations. On the other hand, in conformity with its well-established 
policy of non-interference with internal affairs in other countries, either 
in time of peace or in the event of civil strife, this Government will, of 
course, scrupulously refrain from any interference whatsoever in the 
‘unfortunate Spanish situation. We believe that American citizens, 
both at home and abroad, are patriotically observing this well-recog- 
nized American policy.? 

As this issue of the JOUENAL goes to press, the Department of State has 
made public a telegram sent December 29.to the American Embassies in Paris, 
London, Berlin, Rome, Moscow, and Valencia, explaining that the Depart- 
ment had, with great reluctance, issued a license for the exportation of a ship- 


. ment of airplanes and engines to the port of Bilbao in Spain, which is the 


-a4 s 


"e 


principal port of entry held by the forces of the Spanish Government. The 
American diplomatic representatives were authorized to bring the facts in 


the Department’s telegram orally to the attention of the governments to 


which they were accredited. The Department’s telegram reads as follows: 


The Department yesterday found itself obliged to grant two licenses 
for the exportation to the port of Bilbao in Spain of a shipment of air- 
planes and engines to the total value of $2,777,000. As you recall the 
joint resolution of Congress now in effect providing for an embargo 
against the shipment of arms, ammunition and implements of war to 
“belligerent countries” does not apply to the present civil strife in Spain 
as it is applicable to wars between nations. The present authority for 
the issuing of licenses contains the following provision: “Licenses shall 
be issued to persons who have registered as provided for except in cages 
of export or import licenses where exportation of arms, ammunition or 
implements of war would be in violation of this Act or any other law 
of the United States or of a treaty to which the United States is a party, 
im which cases licenses shall not be issued.” As none of these exceptions 
exist in the case of the Spanish situation the right to a license could not 
be denied. l | 

Since the beginning of the disturbance in Spain many inquiries -have 
been received as to the attitude of this Government toward shipments of 
arms, ammunition and implements of war, including aircraft, to Spain. 
Heretofore in all such cases the inquirers have patriotically refrained 
from requesting licenses for such shipments upon receiving an explana- 


1 Department of State Press Release, Aug. 11, 1936. 


EDITORIAL COMMENT l 75 


tion of this Government’s attitude and policy of scrupulous non-inter- 
vention in the Spanish situation. Thus with the coöperation of arms 
manufacturers and exporters this Government has so far been able to 
carry out its policy of non-interference in the Spanish situation. Mr. 
Robert Cuse insisted upon his legal rights in the face of an explanation 
of this Government’s non-involvement policy and with full understand- 
ing thereof. The Department sincerely regrets the unfortunate non- 
compliance by an American citizen with this Government’s strict non- 
intervention policy. 

In view of the fact that most of the airplanes and airplane engines and 
parts composing the shipment, licenses for which have been granted as 
mentioned above, are not of new manufacture and will therefore require 
overhauling and reconditioning, it is not expected that any of this ship- 
ment will leave the United States during the next two months and that 
the entire shipment will not be completed before six months from now.” 


It is indeed an unusual occasion in the history of the United States that its 
Government should feel called upon to offer an explanation—and In an 
apologetic tone—of an exportation of war materials to another country. The 
novelty of this event can be pointed to without the slightest inference of dis- 
paragement of the policy of the United States towards wars in other lands, 
for from the very beginning of its national existence, this Government has 
taken the lead in formulating the laws of neutrality and non-intervention as 
they exist today. The contribution of the United States to the development 
of this branch of international law is well known and generously acknowl- 
edged.? 

The Neutrality Act passed by the United States Congress on June 5, 1794, 
revised and supplemented from time to time to meet conditions arising out 
of foreign wars, and also out of insurrections in America, provides a code of 
legislation to enable the United States to fulfill its obligations under inter- 
national law and generally to preserve friendly relations with other govern- 
ments. The trade by private citizens in munitions of war not being pro- 
hibited by international law, and being subject only to the risk of capture 
and confiscation by the enemy, the United States had never enacted a gen- 
eral prohibition of such trade. The Government of the United States has 
consistently upheld the right of its citizens to engage in the trade as per- 
mitted by international law, and its diplomatic correspondence is filled with 
the defense of this right by American Secretaries of State. 

As indicated by the present announcements of the Department of State, 
the provision of the Neutrality Act of 1935, amended and extended to May 1, 
1937, forbidding the export of war materials to two or more nations at war, is 


2 State Dept. Press Release, Dec. 30, 1936. On Jan. 5 the State Department made known 
that it was obliged to grant licenses to another exporter to ship war supplies valued at 
$4,600,000 to the port of Valencia, in the control of Spanish Government forces. Washing- 
ton Post, Jan. 6, 1937. 

? See, for example, the English author, Hall, International Law (8th ed.), pp. 515-16. 

t The Code of Laws of the United States of America in force Jan. 3, 1935, Title 22, Chap. 5. 
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not involved in the shipment of the prohibited articles to Spain. But Section 
2 of that Act enacts a permanent policy of governmental control over the 
exportation and importation of arms, munitions and implements of war. 
The execution of this section is vested in a National Munitions Control 
Board, of which the Secretary of State is the chairman and executive officer, 
and it is a provision of this section of the Act which the Department quotes as 
requiring it to issue licenses for the exportation of war materials to Spain. 
An explanation of the official action of the Government in issuing such 
licenses was no doubt thought necessary because of the widespread resent- 
ment among the people of the United States of the part which many Ameri- 
cans believe the munitions merchants play in war, coupled with a strong 
popular feeling that the American trade in arms and munitions contributed 
to drawing the United States into the World War. The explanation was 
sent to foreign governments probably because the exportations permitted by 
the official licenses are contrary to the policy of coöperation of the President 
and the Department of State in the maintenance of international peace. Such 
an international codperative policy was manifested by Secretary of State 
Stimson in 1932 when he went as far as he could under the treaties to which the 
United States is a party, to curtail the hostilities in Manchuria.” It was 
again strikingly manifested during the Chaco war, when, upon the recom- 
mendation of Secretary of State Hull, Congress enacted the Joint Resolution, 
approved May 28, 1934, by which the President was authorized to place an 
embargo upon arms and munitions of war to Bolivia and Paraguay, which 
he promptly did.6 Secretary Hull’s recommendation was made in response 
to a communication from the committee of the League of Nations appointed 
by the Council to find a solution of the Chaco dispute. In his letter of May 
22, 1934, addressed to the Chairman of the Committee on Foreign Affairs of 
` the House of Representatives, Mr. Hull stated: “The United States should be 
willing to join other nations in assuming moral leadership to the end that 
their citizens may no longer, for the sake of profits, supply the belligerent — 


5On January 6, 1933, Secretary Stimson recommended that Congress be requested to 
“confer upon the President authority in his discretion to limit or forbid, in codperation with 
other producing nations, the shipment of arms and munitions of war to any foreign State 
when in his judgment such shipment may promote or encourage the employment of force 
in the course of a dispute or conflict between nations.” In support of this recommendation 
Secretary Stimson added: ‘“There are times when the hands of the Executive in negotiations 
for the orderly settlement of international differences would be greatly strengthened if he 
were in a position in codperation with other producing nations to control the shipment of 
srms. The United States should never, in justice to ite own convictions and its own dignity, 
be placed in such a position that it could not join in preventing the supply of arms or muni- 
tions for the furtherance of an international conflict while exercising its influence and 
prestige to prevent or bring to an end such a conflict.” (Senate Document No. 169, 72d 
Cong., 2d sess.) President Hoover transmitted this recommendation to Congress on Janu- 
ary 10, 1933, but all general legislation on this subject failed until the enactment of the 
Neutrality Law of Aug. 31, 1935. For a summary of the action of Congress on President 
‘Hoover’s recommendation, see Editorial Research Reports, 1933, Vol. 1, pp. 344-348. 
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nations with arms and munitions to carry on their useless and sanguinary 
conflict.” 7 

The Neutrality Law of 1935 8 was hastily enacted during the Italo-Ethio- 
pian war in response to an overwhelming demand that the United States 
remain neutral in future European wars. The law as enacted was insufficient 
to enable the United States Government to codperate as fully as some of the 
European Foreign Offices wished in the application of the League of 
Nations’ sanctions against Italy. It will be recalled that Congress, when 
passing the Act of 1935, declined to vest authority in the President to prohibit 
the exportation to belligerents of raw materials essential for the prosecution 
of war, but the President when issuing his proclamation on October 5, 1935, 
placing an embargo upon the exportation of arms, ammunition and imple- 
ments of war to Italy and Ethiopia as authorized by the Neutrality Act, at 
the same time made a statement which contained a warning “that any of 
our people who voluntarily engage in transactions of any character with 
either of the belligerents do so at their own risk.” 9. The President amplified 
this warning on October 30, 1935, in the course of which he made the follow- 
ing statement: 


This Government is determined not to become involved in the con- 
troversy and is anxious for the restoration and maintenance of peace. 

However, in the course of war, tempting trade opportunities may be 
offered to our people to supply materials which would prolong the war. 
I do not believe that the American people will wish for abnormally in- 
creased profits that temporarily might be secured by greatly extend- 
ing our trade in such materials; nor would they wish the struggles on the 
battlefield to be prolonged because of profits accruing to a compara- 
tively small number of American citizens.?° 


The Secretary of State, also, as in the present case of non-prohibited ship- 
ments to Spain, used moral suasion with American exporters to make effective 
the Government’s policy.™ 


€ The Joint Resolution of May 28, 1984, reads as follows: 

“That if the President finds that the prohibition of the sale of arms and munitions of war 
in the United States to those countries now engaged in armed conflict in the Chaco may con- 
tribute to the reéstablishment of peace between those countries, and if after consultation 
with the governments of other American Republics and with their coöperation, as well as 
that of such other governments as he may deem necessary, he makes proclamation to that 
effect, it shall be unlawful to sell, except under such limitations and exceptions as the Presi- 
dent prescribes, any arms or munitions of war in any place in the United States to the coun- 
tries now engaged in that armed conflict, or to any person, company, or association acting in 
the interest of either country, until otherwise ordered by the President or by Congress.” 
(U. 8. Statutes at Large, Vol. 48, Pt. 1, p. 811.) 

7 Department of State Press Releases, May 26, 1934, pp. 301-303. 

8 Printed in this Jovgnat, Supp., Vol. 30 (1938), p. 58. The Joint Resolution of Feb. 29, 
1936, amending and extending the law, is printed in the same volume, p. 109. 

* Dept. of State Press Releases, Oct. 5, 1935, p. 255. 

10 Dept. of State Press Releases, Nov. 2, 1935, p. 338. 

1 Tbid., Oct. 10 and 30, 1985, pp. 303, 339. 
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While the present case does not involve the coöperation of the United States 
with the League of Nations, it-does happen to involve an American policy 
which conforms to a certain European policy with respect to Spain. This 
policy was formulated by France, with the support of Great Britain, and has 
for its object the prevention of the spread of the Spanish civil war into a gen- 
_ eral European conflagration through the intervention of other Powers. It 
involves the prohibition of “the exportation, direct or indirect, the reéxporta- 
tion and transit, of arms, munitions and materials of war, as well as air craft, 
assembled or unassembled, and of all ships of war, destined for Spain, the 
Spanish possessions, or the Spanish zone of Morocco.” Although all the 
governments of Europe have made declarations in conformity with this 
French proposal of August 15 last, which have been published and constitute 
the so-called “non-intervention agreement,” there has been but slight real 
agreement between France, Great Britain and Soviet Russia, on the one hand, 
and Germany, Italy and Portugal, on the other, because of important reserva- 
tions made by the latter group. These three Powers objected to the French 
proposal on the ground that it did not go far enough to prevent foreign inter- 
ference in Spain by prohibiting subscriptions of funds and the departure of 
volunteers for Spain. The French Government was apparently unable to 
accept these reservations because of popular sympathy in France for the 
Spanish Leftist Government. In this attitude, France was supported by 
the Government of Great Britain. The London Times dismissed the reserva- 
tions of Germany, Italy and Portugal as a waste of time and as “making it 
harder for M. Blum to resist the arguments of many of his supporters that the 
legal government of Spain should be allowed to purchase arms and munitions 
in France.” It observed: “The French are a democratic people; their sym- 
pathies are on the whole with the Spanish Left. If individual Frenchmen 
of the Popular or Unpopular Front decide to risk their skins in Spanish quar- 
rels or to subscribe to the funds of either combatant, it is hard to see how their ` 
Government can be expected to do more than prevent the organized enlist- 
ment of volunteers and restrict subscriptions, as they seem willing to do, to 
those raised for humanitarian objects.” 13 

An International Committee for the Application of the Agreement regard- 
ing Non-Intervention in Spain was set up in London, but it has been unable to 
do more than exchange information concerning the legislative and other 
measures taken by the participating governments to give effect to the non- 
intervention agreement. ‘There have been numerous charges before the 
committee of breaches of the agreement, with denials and counter-charges, 
while men and supplies have continued to pour into Spain to augment the 
forces of both sides. The foreign “volunteers” have become so formidable 


1 See texts in L’ Europe Nouvelle, Sept. 26, 1986, Supplement. English texts of German 
and Italian replies are in the London Times, Aug. 19 and 22, 1936, and the Portuguese reply 
is in the London Times, Sept. 11, 1936. u Thid., Aug. 15, 1936, p. 11. 

4 See British Parliamentary Command Papers, No. 5800. 
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that Great Britain and France are now reported to have reopened negotiations 
to prevent the continuance of this form of “non-intervention.” ¥ 

The United States already has upon its statute books special legislation 
to discourage the fomenting and support from this country of insurrections in 
American countries and in China. Two days after the declaration of war 
by the United States against Spain in 1898, the Congress, on April 22, adopted 
a Joint Resolution authorizing the President, in his discretion, to prohibit 
the export of coal or other material used in war, from any sea-port in the 
United States.1® That act was obviously a measure of self-defense to prevent 
supplies of coal and other war materials from reaching the Spanish fleet and 
armed forces in the Spanish possessions, but it was to remain in effect until 
otherwise ordered by Congress, and on October 14, 1909, it was invoked by 
President Theodore Roosevelt to prohibit the exportation of arms, ammuni- 
tion and munitions of war of every kind, to the Dominican Republic, then in 
the throes of revolution.” During the prolonged revolution in Mexico, 
Congress enacted a new law, approved March 14, 1912, which read as follows: 

That whenever the President shall find that in any American coun- 
try conditions of domestic violence exist which are promoted by the use 
of arms or munitions of war procured from the United States, and shall 
make proclamation thereof, it shall be unlawful to export except under 
such limitations and exceptions as the President shall prescribe an 
arms or munitions of war from any place in the United States to suc 
country until otherwise ordered by the President or by Congress. 

The law was amended on January 31, .1922, to include “any country in 
which the United States exercises extraterritorial jurisdiction.” 18 It has 
been invoked on a number of occasions, but only to prevent arms from reach- 
ing revolutionary forces, except in the case of the Huerta Government in 
Mexico in 1914, when President Wilson lifted the embargo and allowed arms 
to be sent to Huerta’s opponents.1® On several occasions the United States 
Government has sold surplus army rifles, machine guns and ammunition to 
other American governments for use in suppressing revolutions. Such sales 
were made in 1917 to the Government of Cuba,?° in 1921 to the Government of 
Nicaragua,”* in 1923 to the Obregon Government in Mexico, and again to 


18 Washington Post, Dec. 31, 1936, and Jan. 6, 1937. The replies of Germany and Italy 
to the new Franco-British proposals to curb the flow of foreign volunteers to Spain are 
printed in the New York Times, Jan. 8, 1937, p. 8. These governments reiterate the 
attitude taken in their replies to the original French proposal last August. 

16 United States Statutes at Large, Vol. 30, p. 739. 

17 For President Theodore Roosevelt’s proclamation see Messages and Papers of the 
Presidents, Vol. XIV, p. 6968. 

18 The law as it now stands is reproduced in the Code of Laws of the United States of 
America, Title 22, Chap. 5, Sec. 236. 

18 See Editorial Research Reports, “Arms Embargoes and the Traffic in Munitions,” Vol. 
I, 1933, No. 18, pp. 342-344. i 

2 New York Times, Feb. 14, 1917, p. 1. 

3 bid., Mar. 24, 1927, p. 1. ® Ibid., Dec. 30, 1928, p. 1. 
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the Government of Nicaragua in 1927.28 During President Harding’s ad- 
ministration he refused a request of a European Government for the purchase 
of surplus American army rifles. In doing so, he wrote letters to the Secretary 
of War and the Secretary of the Navy in which he expressed the hope that it 
will be their policy “not only to make no sales of war equipment to any 
foreign power but that you will go further and make certain that public sales 
to our own citizens will be attended by proper guarantees that such supplies 
are not to be transferred to any foreign power.” He added that he would 
“gladly waive aside any financial advantage that might attend such sales to 
make sure that none of our surplus equipment is employed in encouraging 
warfare any place in the world.” 74 

In the application of the arms embargoes to China, Cuba, Honduras, and 
Nicaragua, the regulations of the Secretary of State covering the international 
traffic in arms require approval of the diplomatic representatives of those gov- 
ernments in Washington before permits for the exportation may be issued. 

The President, in his annual message delivered to Congress on January 6, 
1937, requested “an addition to the existing Neutrality Act to cover specific 
points raised by the unfortunate civil strife in Spain.” On the same after- 
noon, the Congress passed a Joint Resolution which provides 

That during the existence of the state of civil strife now obtaining in 
Spain it shall, from and after the approval of this resolution be unlaw- 
ful to export arms, ammunition, or implements of war from any place 
in the United States, or possessions of the United States, to Spain or 
to any other foreign country for transshipment to Spain or for use of 
either of the opposing forces in Spain. Arms, ammunition, or imple- 
ments of war, the exportation of which is prohibited by this resolution, 
i ae enumerated i in the President’s Proclamation No. 2163 of April 
Licenses heretofore issued under existing law for the exportation of 
arms, ammunition, or implements of war to Spain shall, as to all future 
exportations thereunder, ipso facto be deemed to be cancelled. 
The Joint Resolution was approved by the President on January 8, 1937, and 
went into effect at 12:30 p.m. on that day.?? 

It will be noted that this resolution is not an amendment of the Neutrality 
Act of 1935 nor of the Act of 1912 relating to civil strife. It is a law applica- 
ble to Spain alone and, in this respect, resembles the Joint Resolution of May 
28, 1934, passed especially to cover the war in the Chaco, except that the 
present resolution concerning Spain does not require a Presidential proclama- 
tion to make the embargo effective. But the President is given authority to 
end the embargo by prociaiming that conditions which gave rise to it have 
ceased to exist. 

n New York Times, Mar, 24, 1927, p. 1. 

H President Harding’s letters are in the New York Times, Dec. 30, 1928, p. 15. 

% Department of State Publication No. 787, p. 17. 


* Proclamation in Dept. of State Press Releases, April 18, 1986, pp. 811-313. 
37 Public Resolution No. 1, 75th Cong., 1st Sess. 
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Congress is apparently not ready to amend the Neutrality Act of 1935 so 
as to make it applicable to civil strife, nor the Act of 1912 covering domestic 
violence in American countries so as to make it applicable to revolutions in 
all countries of the world. GEORGE A. FINCH 


BELGIUM AND NEUTRALITY 


It is of first importance to a state that its territory be not invaded by the 
forces of any other. When that territory separates and constitutes the path- 
way between that of states which embark upon war against each other, the 
burden of maintaining inviolability is heavy and may prove to be insur- 
mountable. The experience of Belgium during the World War is illustrative. 
Inasmuch as its territory afforded the army of a neighboring country an easy 
avenue of approach to a hostile objective, the temptation to seize the strategic 
advantage proved to be irresistible, and despite the prohibitions of the treaties 
of 1839,1 Belgium found its domain invaded and occupied by the forces of a 
state which was one of the guarantors of its supposedly neutralized status. 
The experience caused Belgium to realize that its neutralized status, with all 
that neutralization implied, was an inadequate safeguard. Accordingly, it 
was led to share the common confidence of the Principal Allied Powers in the 
superiority and efficacy of a different plan. Belgium experienced little if any 
difficulty in securing from numerous other countries which had been parties 
to the treaties of 1839 acknowledgment that it should no longer be regarded 
as a neutralized state? The policy exemplified in the organization of 
the League of Nations, with its ban upon wars, save under rare conditions 
when they were to be regarded as excusable, and with its arrangements for 
collective security for the benefit of a non-aggressive member guilty of no 
untoward conduct, seemed to offer a promising means of lessening the danger 
of future attacks upon Belgian soil. Moreover, a Belgium that was to par- 
ticipate in the common effort to maintain peace and even to penalize a 
Covenant-breaking belligerent seemed to be better off, and on the whole not 
more exposed to attack, than under the previous régime. It was perhaps 
natural that in September, 1920, the Belgian and French Governments through 
an exchange of notes gave approval to a so-called Military Understanding 
signed by their respective military representatives on September 7 of that 

1 See treaty concluded by Austria, France, Great Britain, Prussia and Russia with The 
Netherlands, De Martens, Nouveau Recueil de Trattés, XVI, 770; treaty between Belgium 
and The Netherlands, relative to the separation of their respective territories, td., 773; 
treaty concluded by Austria, France, Great Britain, Prussia and Russia, with Belgium, id., 
788. These treaties were signed on April 19, 1889. 

2 It is unnecessary here to discuss the method by which Belgium became free from the 
status from which it sought to be unshackled, notwithstanding the fact that certain parties 
to the treaties of 1839, such as The Netherlands and Russia, did not become parties to any 


arrangement acknowledging such a change of status. The attainment of that freedom did 
not necessarily imply or involve termination of the treaties in which the neutralization of 


Belgium had been registered. 
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month, the object of that understanding being “to reinforce the guarantees of 
peace and security resulting from the Covenant of the League of Nations.” ® 

In the course of the following sixteen years, however, some conclusions in 
Europe as elsewhere underwent a change. Passing events made a deep im- 
pression ; and none made a profounder one upon the Belgian mind than certain 
happenings in 1935 and 1936. ‘The failure of the plan under the auspices and 
through the instrumentality of the League of Nations to safeguard one of its 
members from attack and complete subjugation, proved to be as severe a blow 
to confidence in that organization as a defender of territory as it was to 
Ethiopia which found itself stripped of its domain and its life extinguished by 
its enemy. Again, the Franco-Russian Agreement of Alliance concluded in 
1935, which paved the way for the German denunciation in 1936 of the 
Locarno Pacts of October, 1925, and also for a German remilitarization of 
the Rhineland, regardless of the provisions of the Treaty of Versailles, warned 
the Belgians not only of the possibility of a Franco-German war, but also of 
the fate in store for their territory in the event of such a conflict, if Belgium 
were linked to one of the belligerents as its ally. 

It was in the light of these conditions that the King of the Belgians ex- 
pressed himself as he did to his Council of Ministers on October 14, 1936. 
He said in part: 


' Our military policy, as well as our foreign policy, must be designed, 
not to prepare for a war, more or less victorious, as the result of a coali- 
tion, but to keep war from our territory. The reoccupation of the Rhine- 
land, by ending the Locarno arrangement, has almost brought us back 
to our international position before the war. 

Our geographical situation enjoins it upon us to maintain 4 military 
establishment in order to dissuade any one of our neighbors from borrow- 
ing our territory to use in attacking another state. By fulfilling this 
mission Belgium renders a supreme service to the peace of Western 
Europe and thereby creates an tpso facto right for itself to the respect 
and eventual assistance of all states which have an interest in that 
peace... . ee 

Any unilateral policy weakens our position abroad and excites, rightly 
or wrongly, a division at home. An alliance, even if it is purely de- 
fensive, does not achieve its purpose because, however prompt might be 
the aid from our ally, it would come only after an onslaught by an invad- 
ing army which would be devastating. In any event, we should have to 
struggle single-handed against that onslaught... . 

Without herself preparing a system of defense, capable of resistance, 
Belgium would find herself at the very beginning, deeply invaded and 
completely plundered. After this period, friendly intervention would 
be able, indeed, to ensure final victory; but the struggle would afflict 
the country with a ravage compared with which that of the war of 1914- 
1918 is but a feeble picture. 

That is why we must follow a policy exclusively and entirely Belgian. 
The policy must aim solely at placing us outside the quarrels of our 
neighbors. It corresponds to our national ideal. It can be maintained 


3 See League of Nations Treaty Series, Vols. 2-3, 128. 
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by a reasonable military and financial effort, and it would command the 
support of all the Belgians, who are inspired by an intense. and basic 
desire for peace. 

Let those who doubt the feasibility of such a policy consider the proud 
and resolute example of Holland and Switzerland. Let them recall how 
decisively Belgium’s observance of the status of neutrality weighed in 
our favor and in favor of the Allies during the war and during the settling 
of accounts which followed. Our moral position would have been much 
weaker at home and the world would not have afforded to us the same 
sympathy if the invader had been enabled to advance as an argument 
an alliance between Belgium and one of its neighbors.* 


These words mark the realization of two grim facts: first, that no military 
alliance will serve to ward off an initial attack upon, or invasion of, Belgian 
soil unless the ally undertakes itself at all times to make highly dangerous and 
futile such aggression, as by actively participating in all that the Belgian 
scheme of defense by land and air may entail, embracing activities and lodg- 
ments within Belgian territory; and secondly, that by shunning an alliance 
with any country, and by avowal of a determination to refrain from having 
any part in wars that may afflict its neighbors, those neighbors both lose the 
right and may relax the disposition to borrow Belgian soil for their own 
belligerent purposes.5 

Important implications flow from this realization. Obviously, the adop- 
tion by Belgium of the course which it suggests calls for some spade work, 
involving appropriate efforts to obtain French acquiescence in the termina- 
tion of any inconsistent commitment growing out of the Military Under- 
standing of 1920, of which the terms have not been disclosed. Again, there 


4The writer acknowledges his indebtedness to His Excellency Count Robert van der 
Straten-Ponthoz, Belgian Ambassador at Washington, for the text of an authentic copy of 
the King’s address. The English translation given above is chiefly that published in the 
New York Herald-Tribune, Oct. 15, 1986, p. 2. 

Tt must be obvious that the King was far from suggesting the desirability of the resumption 
of a neutralized status for his country to be effected through the instrumentality of a multi- 
partite agreement, and designed to reproduce a condition resembling that wrought through 
the agreements of 1839. 

* The cutting off of that right in so far as it may be attributable to or derived from a 
Belgian alliance with the enemy of a possible or potential invader, and the weakening of that 
disposition greatly strengthen both in a military and diplomatic way the position of the 
sovereign that can boast of such an accomplishment. 

6 Declared the Manchester Guardian Weekly, Oct. 23, 1936: “When, in March of this year, 
Germany broke the treaty by marching into the demilitarised zone it was replaced by a 
temporary but binding agreement. By this Britain is bound to go to the help of either 
France or Belgium if they are attacked by Germany; France and Belgium are bound to go to 
the help of each other in the same case; but neither France nor Belgium is bound to go to the 
help of Britain. This agreement also would presumably be annulled by the acceptance of 
King Leopold’s declaration, as well as the military arrangements between the Staffs of the 
three countries that were designed to strengthen the obligations then assumed. 

‘This agreement, however, was not meant to be permanent, but represented only an 
‘interim agreement’ until a new pact should be negotiated for Western Europe. It was 
foreseen that should the negotiations to that end fail completely some such guarantee for 
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must be careful consideration of the extent to which Belgian obligations under 
the Covenant of the League of Nations would challenge, either in a practical 
or theoretical way, the freedom of Belgium to remain strictly neutral in the 
course of wars that might engage its neighbors, and also of the question 
whether such a challenge would be severe enough to justify the relinquishment 
of membership in that body. Doubtless these matters are receiving the 
benefit of the best thought to be had in Belgium. 

There are other implications that result from the King’s conclusions. If 
those conclusions are sound, it follows that any scheme of international organ- 
ization which opposes or makes difficult the effort of a member state to refrain 
from taking sides in a war between other countries which are its neighbors and 
from so participating therein, is to such extent a menace to the inviolability of 
its territory. If they are sound, it follows that the price to be paid for the 
benefits accruing from a military alliance or from a scheme of collective secu- 
rity appears to be far too high, when it exacts the sacrifice of the right to keep 
out of wars that are waged between foreign states. 

There are still further implications that demand consideration. If a state 
bent on retaining its status as á neutral is able to defend its territory from 
attack or to make hard the way of the transgressor that invades it, stead- 
fastness to its purposes serves to keep its domain from becoming an area of 
hostility, and to that extent to diminish the possible field of military opera- 
tions, and may even deter the very outbreak of a war. A neutral territorial 
sovereign, whether Belgian or any other, may in fact find it impossible to 
safeguard from seizure an area of which the control is deemed to be of utmost 
strategic importance to a belligerent neighbor. It is not known whether, or 
to what extent, the sovereign of an area that is undefended by nature, and 
that separates the territories of opposing belligerents, can today without 
foreign aid preserve such an area inviolable.” Nevertheless, the resolute 


France and Belgium would still be necessary, but the British Government insisted that if 
that should happen the guarantee must be reciprocal—that is to say, Belgium and France 
would have to come to the aid of Britain if she were attacked. So far the negotiations have 
not failed, or at least their failure has not been admitted; indeed, on September 18, Mr. 
Eden invited the five Locarno Powers (including Belgium) to a new conference. The pro- 
posed Belgian neutrality would not necessarily prevent a new Western Pact, for the other 
four Powers might agree to guarantee her neutrality without asking for reciprocal guaran- 
tees, a8 was the case before 1914, It would, however, prevent the suggested pact between 
France, Britain, and Belgium from coming into force if negotiations fail.” 

T It must, of course, be constantly borne in mind that the invasion of Belgian territory by 
any state is likely to be regarded as adding to the defensive requirements of some of its neigh- 
bors, and that at least one of them may be expected, in such contingency, on grounds of its 
own self-defense, to endeavor to repel the invader. Thus Belgium may need no alliance in 
order to become the beneficiary of such action. Cognizance must also be taken of another 
consideration. The attempt to strike a decisive blow in the shortest time against a state 
whose territory is contiguous to, or in the vicinity of, that of Belgium may assume the form 
of an aérial attack. If, in the course thereof, belligerent aircraft initiate flight over Belgian 
neutral territory, the offended sovereign, however incensed by such illegal action, might not 
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endeavor of the sovereign to do so, by utilizing all of the means at its disposal 
in seasons of peace as well as in those of war, may so greatly enhance the 
burden of a belligerent neighbor which desires to invade it, as to discourage 
its recourse to such action. With appreciation of the military effect of the 
best efforts of a neutral state, howsoever located, to deter the commission of 
warlike acts on its soil, and thus to decrease the very existence of localities 
available for hostile military operations, there is seen a salutary influence for 
peace that might be exerted if other states in Europe or elsewhere accepted the 
reasoning and followed the course proposed by the King of the Belgians. It 
has inspired Mr. Walter Lippmann to declare: “It may be, too, that a new 
system of peace is in the making, based not on collective action against an 
aggressor but on the defense of neutrality. If, for example, Poland followed 
the Belgian example and took a clear decision to join neither Germany nor 
Russia, the Russo-German war would be a difficult war to fight. There 
would be no battle-field.” 8 

Nothing that has happened in Europe during the interval between the 
termination of the World War and the year 1937 indicates that the King of 
the Belgians made an incorrect diagnosis of the problem confronting his 
country or failed to suggest the correct solution of it. It is believed that he 
did even more, and that by his realistic approach to the task involved in 
maintaining the inviolability of Belgian soil, he necessitated a faithful recon- 
sideration of the conclusions of thought that prevailed in 1919, and especially 
of those which ignored the value of neutrality either as a means of safeguard- 
ing the inviolability of territory, or as a deterrent of war between states seek- 
ing recourse to armed conflict. 

CHARLES CHENEY HYDE 


THE INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE OF PEACE 


The genesis of the idea for the special Inter-American Conference which 
began its meetings at Buenos Aires on December 1, 1936, has already been 
described in this Journau.? It is the 108th Inter-American Conference, the 
first having been held one hundred and ten years ago.? It is the second Inter- 


in fact suffer as grievous harm as would be the case were a belligerent army to occupy the 
land. Nevertheleas, any Belgian effort to repel by force the belligerent that merely sought 
transit by air over Belgian soil might be expected to induce an aérial bombardment designed 
to overcome all resistance. 

® “Disentanglement in Europe,” New York Herald-Tribune, Oct. 17, 1936. 

i Vol. 30 (1986), p. 270. 

? Beo list in Department of State, Publication No, 499. Since 1933, the date of that pub- 
lication, the following conferences have been held: Seventh International Conference of 
American States, Montevideo, Dec. 8-26, 1933; The Central American Conference, Guate- 
mala City, March 14-April 13, 1984; Ninth Pan American Sanitary Conference, Buenos 
Aires, Nov. 12-22, 1984; Pan American Commercial Conference, Buenos Aires, May 26- 
June 19, 1935; Seventh American Scientific Congress, Mexico City, Sept. 8-17, 1935; Third 
Pan American Red Cross Conference, Rio de Janeiro, Sept. 15-25, 1935; Seventh Pan 
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American Conference held outside of the United States which has been sig- 
nalized by the presence of the President of the United States. 

This special conference had a broad agenda, but the Governing Board of 
the Pan American Union resolved on July 22, 1936, to recommend to the Con- 
ference that “preferential consideration be given to the questions relating to 
the organization of peace, and that the Conference determine which of the 
other-topics, whether of an economic, commercial or cultural character, are 
sufficiently ripe to merit a sufficiently general consensus of approval to make 
advisable their consideration. ...”’ The agenda as approved by the Gov- 
erning Board at the same session included six general heads: I. Organization 
of Peace; II. Neutrality; ILI. Limitation of Armaments; IV. Juridical Prob- 
lems; V. Economic Problems; VI. Intellectual Codperation.® The first and 
second headings are unquestionably the most prominent and probably the 
most important at this time. 

There are indications that in certain quarters the convocation of this con- 
ference was regarded as an attempt to drive the League of Nations out of the 
Western Hemisphere. Obviously no tangible evidence is produced to sup- 
port this thesis. It is a fundamentally fallacious thesis. It stems from the 
discussions of the relative merits of regionalism vs. universality in world or- 
ganization. Some ardent supporters of the League of Nations profess to see 
in moves toward regional arrangements a desire to sabotage the League. Per- 
haps some such moves are so motivated. Basically, however, the opposition 
to regionalism is akin to the outcast notion, once prevalent in politico-eco- 
nomic thought, that the prosperity of one state depended upon the destruction 
or poverty of its rivals. With reference to international organization today, 
any forward step taken anywhere in the world is of direct value and assistance 
to any similar moves elsewhere. The improvement or perfection of the ma- 
chinery for international codperation in the Western Hemisphere is of great 
value to the fundamental purposes which the League of Nations was designed 
to serve. Itis also pertinent to recall that the agenda of the Buenos Aires 
Conference specifically calls for consideration of “measures of coöperation 
with other international entities.” The League has always labored under the 
burden of exaggerated hopes raised by the too ambitious program embodied 
in the Covenant. It may have to act now upon the principle of the French 
proverb, “se reculer pour mieux sauter.” 

The Pan American movement, on the contrary, has grown modestly but 
steadily. - It has not sought to vest in a central organization political powers 
American Child Congress, Mexico City, Oct. 12-19, 1935; Second Assembly of the Pan 
American Institute of Geography and History, Washington, D. C., Oct. 14-19, 1935; 
Third Pan American Conference of National Directors of Health, Washington, D. C., 
April 4-15, 1936. 

3 Inter-American Conference for the Maintenance of Peace, Special Handbook for the 
Use of Delegates. Prepared by the Pan American Union (1986), pp. 3-5. 

‘ Cf. Thompson, “Toward a New Pan-Americanism,” Foreign Policy Reports, Vol. XII, 
No. 16, Nov. 1, 1936. 
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which upon occasion would necessarily be sterile if the central organization 
should seek to apply them against a powerful but recalcitrant state. The 
Pan American theme is voluntary coöperation carried to the extent which all 
members, at any given period of time, are willing to accept. 

Relative to the first item on the agenda of the Buenos Aires Conference— 
“Organization of Peace”—it should be noted that many of the American Re- 
publics are already parties to five international instruments which the United 
States recommended should be coérdinated: 5 

1. The Treaty to Avoid or Prevent Conflicts (The “Gondra erent) 
signed at Santiago, May 3, 1923. 

2. The Pact of Paris for the renunciation of war, signed at Paris, August 28, 
1928. 

3. The General Convention of Inter-American Conciliation, signed at 
Washington, January 5, 1929. 

4, The General Treaty of Inter-American Arbitration, signed at Washing- 
ton, January 5, 1929. 

5. The Argentine (Saavedra Lamas) Anti-War Treaty, signed at Rio de 
Janeiro, October 10, 1933. 

Some such coérdination of existing instruments and, possibly, their con- 
solidation in one instrument, is highly desirable. The Argentine Anti- 
War Pact had this point as one of its objectives, but it has not superseded the 
other agreements and the situation now is quite unnecessarily complex. 

The agenda also called attention to the usual problem of securing prompt 
ratification of such instruments. It envisaged, rather vaguely, the “general- 
ization of the inter-American juridical system for the maintenance of peace.” 
Finally, it posed the problem of the creation of an Inter-American Court of 
Justice. In this last connection, the remarks made above regarding regional 
machinery for pacific settlement may need some qualification. Despite the 
deserved prestige of the Permanent Court of International Justice, its docket 
has not been crowded. International courts are expensive to maintain. It 
is not always easy to find a sufficient number of eminently qualified jurists 
who are in a position to devote their entire time to such work. The allocation 
of positions on the bench among the several contracting parties has been 
proved by history to be an extremely thorny problem. It might be wiser to 
have regional courts only as courts of first instance, from which appeals could 
be taken to the Permanent Court at The Hague. There has of course been 
considerable agitation in favor of such asystem. There is a real need in the 
Americas for some permanent judicial machinery which could function in the 
settlement of the ordinary run of pecuniary claims. The well-known diver- 
gencies of view existing particularly between the United States and other 
American Republics as to some legal rules for determining the responsibility 
of a state for injuries to aliens, makes the establishment of such a permanent 


8 There are other treaties not included in this plan; ef. Hudson, “The Inter-American 
Treaties of Pacific Settlement,” Foreign Affairs, Vol. 15 (1936), p. 165. 
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court difficult but not impossible. The need for it is dramatically empha- 
sized by an examination of the awards of the many claims commissions which 
have adjudicated such cases. The long periods of time intervening between 
the dates on which claims arise and their final adjudication results all too 
frequently in awards which include interest charges totalling amounts often 
equal to or in excess of the principal sum. It may be recalled that the Pan- 
American Pecuniary Claims Convention of 1910 obligates the parties to arbi- 
trate all such claims which “are of sufficient importance to warrant the ex- 
penses of arbitration.” The present high cost of arbitration causes great 
hardship to small claimants.* In this connection it is also well to remark the 
points on the agenda of the Buenos Aires Conference which contemplate the 
codification of international law and the “Formulation of principles with 
respect to the elimination of force and of diplomatic intervention in cases of 
pecuniary claims and other private actions.” 

According to available press statements, the proposals submitted at Buenos 
Aires for an American international court have been referred to the Pan Amer- 
ican Union for study and report to the Eighth Pan American Conference in 
_ 1938. It is also stated that the project Mr the codification of international ` 
law has been shelved. 

On December 7th, Secretary of State Hull made public the text of a “Co- 
ordinating Convention.” T This project was subsequently abandoned in 
favor of new drafts, but it remains important as an indication of the policies 
which the United States advocated. It is reported that the opposition to the 
original proposal was largely inspired by the fear of some Latin American 
members of the League of Nations that the approval of such a treaty might 
lead to conflict with their obligations under the Covenant. 

Article I of the original Hull proposal referred to the five treaties already 
mentioned, roughly summarizing their provisions and renewing the pledges 
contained therein. Article IT would have set up a new type of machinery. 
It proposed the creation of a Permanent Inter-American Consultative Com- 
mittee. The committee was to have been composed of the Secretary of State 
(the Minister for Foreign Relations) of each one of the contracting parties. 
The committee was specifically charged with establishing “efficient methods 
of procedure—such as arrangements for consultation by telephone, telegraph 
and mail” in order that they might act with despatch in an emergency. The 
functions of the committee were limited to disputes arising in the Western 
Hemisphere and apparently to disputes arising between two or more of the 
signatories of the convention. The aid of the Permanent Inter-American 


e However, a more fundamental and desirable solution would be the perfection of pro- 
cedures in national courts whereby aliens could sue the state for damages in all cases from 
which international claims might arise; see Hyde, “A convention for the prevention of 
international differences arising from private claims,” Report of the Twentieth Annual 
Lake Mohonk Conference on International Arbitration, 1914, p. 125. 

7 Text in Department of State, Press Releases, Dec. 12, 1936, p. 478. 
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Consultative Committee might be invoked by the disputing parties or the 
committee might consult on its own initiative and might act in a mediatory 
capacity. Asin the old Bryan type of treaties, the parties would have agreed 
that while the committee was considering a dispute “they will not commit acts 
which may aggravate the controversy nor resort to hostilities nor take military 
action preliminary to hostilities.” 

After thus stating the various procedures, new and old, for the settling of 
disputes and for the avoidance of war, Articles VI through X dealt with the 
conduct of neutrals in case war did break out. Under Article VI, the Saave- 
dra Lamas Anti-War Treaty was invoked by reference to the obligation of 
the parties to adopt in their character as neutrals “a common and solidary 
attitude.” ‘They were to act through the Permanent Inter-American Con- 
sultative Committee. The committee’s first task was to decide whether a 
state of war actually existed, but individual states were not precluded from 
determining this issue for themselves with reference to the application of 
domestic neutrality legislation or with reference to general rules of interna- 
tional law on neutrality. Under Article VU, it was declared that neutrals 
were free to prohibit or restrict trade and commerce between themselves and 
belligerents and that such prohibitions or restrictions should not be consid- 
ered as in contravention of treaties of commerce. This provision was obvi- 
ously inserted because of the rather vigorous discussion of the subject during 
the debates on the legislation in the United States in the winter of 1936. This 
same article reflected the recent neutrality act of the United States in requir- 
ing that such prohibitions or restrictions should be applied equally to all 
belligerents except in situations where any of the parties were bound to take 
other action by other multilateral treaties or conventions to which they were 
parties. This was presumably a reference to obligations under the League 
Covenant. Articles VIII and IX were further reflections of the new United 
States neutrality legislation. The former article required neutrals to embargo 
shipments of arms, ammunition or implements of war to any of the belligerents 
or to neutral countries for transshipment to or for the use of belligerents. 
Article IX similarly provided for embargoes on loans and credits. Article X 
was an explicit reservation of the right of neutrals to impose other restrictions 
on trade and commerce with belligerents if they wished to do so. 

The new drafts 8 divide the problems between a “Peace Convention” and a 
“Convention Codérdinating Existing Treaties.” The inadequacy of the latter 
is demonstrated by the co-existence of the former. There is, moreover, a 
“Non-Intervention Convention” reaffirming the principles of the Convention 
on Rights and Duties of States, signed at Montevideo in 1933. The aim of 
consolidation and unification of the inter-American treaties for the advance- 
ment of peace is apparently not being achieved. 

The “Peace Convention” adapts in its preamble the language of Article 11 


€ Texts in the New York Times, Dec. 14, 1036; qf. Department of State, Press Releases, 
Dec. 19, 1936, p. 503 ff. 
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of the Covenant, and on this premise that war anywhere concerns all states 
everywhere, lays down in Article I an obligation to consult whenever “the 
peace of the American republics should be menaced.” Article II elaborates 
the aims of consultation in the event of both inter-American and extra-Ameri- 
can wars. 

The Coérdinating Convention, like the original Hull proposal, paraphrases 
the five treaties to be “codrdinated.” The proposal for a Permanent Inter- 
American Consultative Committee is dropped with nothing put in its place, 
although the need for consultation is repeated and it is asserted that “it is 
desirable to create a practical means whereby an effective and continuing 
opportunity for such consultation and coöperation shall be made available.” 
Apparently (under Article II) the parties are thrown back on the several 
somewhat conflicting procedures of the earlier conventions. The draft as 
published is highly repetitious, with numerous references to the obligation to 
consult in case of war or threat of war. Perhaps prior procedures are strength- 
ened by the stipulation that states in controversy—if parties to this treaty— 
will not resort to military action “during cognizance of the dispute by the 
High Contracting Parties.” As for neutrality, the new plan reiterates the 
obligations of the Argentine Anti-War Pact for the parties to take “in their 
character as neutrals a common and solidary attitude,” but there is no real 
development of that potentially important treaty. There is no obligation, as 
there was in the first Hull proposal, to impose any embargoes; the parties may 
“take into consideration” the placing of embargoes “but only through the 
operation of . . . domestic legislation.” 

There is nothing startling about any of these proposals. They will disap». 
point those who do not agree with Secretary of State Root’s remarks to the 
Third Pan American-Conference at Rio de Janeiro in 1906: “Not in-a-single 
conference, nor by a single effort, can very much be done. You labor more 
for the future than for the present; but if the right impulse be given . . . the 
work you do here will go on.” These most recent proposals are important as 
further steps along the line of inter-American coöperation. From the stand- 
point of the United States they mark an advance toward a policy of interna- 
tional consultation, although confined to the inter-American realm. “Perhaps 
the most disappointing feature is the failure to provide any thorough plan for 
inter-neutral codperation.® 

It is not possible here to do more nes mention the proposed economic reso- 
lution urging equality of treatment and reduction of trade barriers, and the 
convention for promoting cultural relations by establishing governmental fel- 
lowships for the exchange of students and professors. These topics will 
warrant detailed analysis at a later time. 

An outstanding aspect of the Conference has been the. apparent willingness 
of Secretary Hull to yield gracefully to counterproposals. He seems also to 


* Cf. Neutrality, Its History, Economies and Law, Vol. IV, Jessup, Today and Tomorrow 
(1986), Chap. VL 
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have adopted the wise conference technique of securing agreement through 
informal conversations instead of precipitating debate and conflict in the 
formal sessions of the conference and of its committees. Purr C. Jessup 


THE BAN ON ALIEN MARRIAGES IN THE FOREIGN SERVICE 


In an Executive Order of November 17, 1936,! President Roosevelt amended 
the instructions to diplomatic and consular officers by the addition of a regula- 
tion which is intended to prevent Foreign Service officers from marrying 
aliens.. The order is general in its effect and applies to men and women alike. 
It has not, therefore, aroused any opposition from the advocates of equal 
treatment for men and women. In point of fact, the women in the Foreign 
‘Service who have married have found it either inconvenient or inappropriate 
to continue in the service and have resigned. By the terms of this new order, 
henceforth the Foreign Service officer who would marry an alien is required 
to send in a request for permission, “accompanied by the officer’s resignation 
from the Foreign Service or for such action as may be deemed appropriate.” 
This provision, in so far as it implies the possibility of permissive authoriza- 
tion, is probably intended to be only temporary in order to obviate interfer- 
ence with those who have already plighted their troth; and in one or two 
such instances, the request for permission made subsequently to the issuance 
of the order has been granted. But after this transition period, the Depart- 
ment, if it does not refuse all requests for permission, undoubtedly will be 
subjected to criticism on the ground of discrimination; and when a request is 
refused, the lady in question will naturally regard such action as a disparage- 
ment and official insult from the American Government. This transitory 
provision, if so it be, also serves to leave the Department an escape in the 
event that the regulation should prove too drastic or arouse anes criti- 
cism and opposition. 

It must be remembered that since the passage of the Cable Act? an alien 
woman who marries an American does not thereby acquire his nationality, 
with the consequence that the alien wife of a Foreign Service officer would 
require a separate passport from another government, and the circumstances 
of her different nationality would necessarily entail certain inconveniences in 
case of travel or transfer of post; it would, in some instances, be the cause of 
another serious handicap to the efficiency of an officer married to an alien in 
that it might render inexpedient or even impossible to detail him to a post 
where he might, because of his particular qualifications, be especially useful. 
In the present state of tension in Europe, a Foreign Service officer with a 
French or Russian wife might not, for example, be available for service in 
Germany. 

Other inconveniences and difficulties arise from the necessarily representa- 

1 Executive Order No. 7497. Printed also in The Department of State, Preas Releases, 


Dec. 5, 1986, pp. 456—457; and in Supplement to this JOURNAL, p. 51. 
2 Act of Sept. 22, 1922, 42 Stat. 1022; Supplement to this JOURNAL, Vol. 17 (1923), p. 62. 
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tive character of the wife of a Foreign Service officer. If she be the ranking 
lady of the mission, she will be called upon to play an important rôle as the 
leader of the American women in the capital, and she will be expected to pre- 
side at patriotic and social gatherings. If she is an alien, this is not likely to 
please the American colony and American travellers.’ The situation becomes 
especially trying when, as has happened i in one or two instances, the wife of the 
Foreign Service officer appears to take little interest in her husband’s country, 
and does not even trouble to learn to speak English. 

While the effect of the Executive Order may sometimes be to thwart the 
course of true love, a way out can be found if the prospective alien bride will 
follow the course necessary to secure naturalization as an American citizen. 
But whereas one married to an American citizen may become naturalized in 
three years,* a prospective bride would have to wait the usual five-year period. 

In the departmental order which brings the regulation to the attention of 
American diplomatic and consular officers, it was stated that the Department 
fully appreciated “the fact that in the past certain men, themselves of un- 
questioned ability, have reached ‘high position in the Service and have been 
aided by the valiant, loyal women of foreign birth to whom they were married. 
In the present condition of world affairs, however,” the Department consid- 
ered that “any tendency further to increase the number of marriages of this 
character must be regarded with concern.”® Upon examination, the com- 
munication stated, it was found that eighteen per cent. of the Foreign Service 
officers of career were married to women not of American birth, while twenty- 
seven per cent. of the clerks had taken this same step. The Department con- 
sidered that all members of the Foreign Service must realize that the Foreign 
Service offers advantages sufficient, certainly, to expect of them sacrifices for 
the good of that Service. Attention also was drawn to the fact that other 
nations had had to consider the problem of alien marriages and to issue in- 
. structions of their own.” Consistently with the application of the alien mar- 

3 As reported in the press (New York Herald-Tribune, Des. 2, 1936), Ambassador Bullitt, 
upon his arrival in Moscow, was placed in this embarrassing situation. The Ambassador, 
who is a single man, found no American wife among the members of his staff. 

‘ Act of May 24, 1984, 48 Stat. 798; Supplement to this Journat, Vol. 28 (1984), p. 180. 

5 Diplomatic Serial No. 2727, Nov. 28, 1986, “Marriage of Foreign Service Officers with 
- Aliens,” printed in Department of State Press Releases, Dec. 5, p. 456; po eeepc 
this JOURNAL, p. 50. 

* Of 684 Foreign Service officers, 127 have married aliens; 45 of British nationality, 22 
French, 11 German, 10 Russian, and 89 distributed among 19 other countries. Fifty-one of 
these marriages occurred before the Cable Act became effective, so that these alien wives as 
a consequence of their marriage acquired the American nationality of their husbands, 
Twelve others have been nationalized since their marriage, and one before. The other 63 
have remained aliens. Of the 724 American clerks in the Service at the date of. June 30, 
1986, 202 had married aliens, of whom 146 still retain that status. 

’ Brasil and Japan, for instance, prohibit marriage with aliens; Mexico gives preference 
to Foreign Service officers married to Mexicans; and several other countries, including Bel- 
gium, Chile, Ecuador, France, Italy, Peru, and Turkey require their Foreign Service officers 
either to notify their government in advance or to ask for ita permission. 
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riage ban to officers of the Foreign Service, the Executive Order also provides: 
“No person married to an alien shall be designated to take the entrance ex- 
aminations for the Foreign Service.” 

The first reaction of the general public to this regulation may well be that 
it is a regrettable step in the direction of that extreme nationalism which it 
bas been the policy of the Administration to combat. It is, furthermore, a 
serious restriction of the freedom of the individual. We like to think that 
the right type of American would not let any consideration stand in the way 
of marrying the woman of his choice. The consequence of the regulation 
might then be to eliminate from the Foreign Service the very officers who were 
most typical of that fine, idealistic, independent American spirit which our 
representatives should possess. But, as has been indicated, naturalization 
will make it possible to enter into such a marriage without the separation 
of the Foreign Service officer from his professional career. In some instances 
in the past, it cannot be denied that alien women have been influenced to 
matry Foreign Service officers because of their desire to acquire their official 
position, and the results of such unions have not always been happy. The 
present regulation will remove that incentive; and it will have another ad- 
vantage in that it will impose a certain delay in the case of the younger mem- 
bers of the Service who might, in the first period of their foreign sojourn with 
its consequent strangeness and resulting loneliness, be tempted to contract a 
marriage which, had they waited a few years, might not have seemed really 
desirable. 

After all, it is only the officers of the Department of State and those whose 
official duty it is to watch over the efficiency of our Service who are actually 
familiar with all the inconveniences or even dangers consequent upon the 
condition which confronts them as a result of alien marriages by Foreign 
Service officers. We as outsiders without access to the confidential Service 
records are hardly competent to criticize the order, and must necessarily ac- 
quiesce in the statement contained in its concluding paragraph: 

This regulation is based upon the principle that officers of the Foreign 
Service are expected to be available in the discretion of the President for 
duty in any country or in any part of the world, and that anything which 
detracts from the availability of individual officers has an adverse effect 
upon their usefulness and upon the efficiency of the Service. 

In this connection, the Department is to be congratulated on a statement 
which it recently issued to the effect that, in as far as possible, it will hold 
examinations for the Foreign Service annually in September. Heretofore, it 
has been discouraging to the institutions interested in giving applicants for 
the Foreign Service courses of training considered to be of permanent value, 
to find their studies interrupted by a call to take the Foreign Service entrance 
examinations in the middle of the academic year. 

There is still another improvement much needed in the Foreign Service, 
which is to secure the adoption of legislation whereby Ministers will ordinarily 
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be appointed to that grade and not appointed to `a specific post. If the rank 
of Minister were added to and made the superior grade of those now 
established in the Foreign Service, the Foreign Service officers who had 
reached what is at present the highest class would, in cases of exceptional 
merit, be promoted to this superior grade of Minister. They would not, as is 
now the case when appointed as Minister, hold that rank only while detailed 
to a specific post upon appointment by the President with the consent of the 
Senate. This provision wotld not.in any way prevent the President from 
submitting the name of an appropriate individual to the Senate for appoint- 
ment to a particular post. If it should happen in consequence of such ap- 
pointments that there were not enough posts available for Foreign Service 
officers who had reached the rank of Minister, they could still be held avail- 
able, as is now the case in many other services, to lend their assistance in an 
embassy or in one of the important divisions of the Department of State. 
They might also be detailed to serve as Consuls General in certain important 
posts. It would not be disadvantageous to have one or two members of the 
Foreign Service of ministerial rank available for whatever emergency might 
arise in the Foreign Service. The adoption of this provision above all would 
have the effect of reducing the spoils in the Foreign Service to a minimum. “ 
Eiiery C. STOWELL 


PROTECTION OF NATIONALS CHARGED WITH CRIME ABROAD --CASE OF 
LAWRENCE SIMPSON 

The case of Lawrence Simpson, an American seaman, charged with high 
crimes in Germany, aroused wide public interest in the United States because 
of the profound changes introduced in the administration of criminal! justice 
in totalitarian states. Telegrams received from the International Labor 
Defense and the American Civil Liberties Union in July, 1935, induced the 
State Department to telegraph to the American Consul General in Hamburg 
requesting him to ascertain the facts regarding Simpson’s arrest on board the 
United States Line steamship Manhattan upon its arrival at Hamburg on 
June 28, 1935. The Consul General replied that Simpson had been “appre- 
hended because of possession of communistic propaganda-material; that the 
police authorities asserted that he was involved with seventy other persons in 
communistie work and that he was detained pendingtrial. Further investiga- 
tion on the part of the American Consul at Hamburg disclosed that Simpson 
had been placed in a concentration camp; that the consul had visited him at 
the camp and had inquired into the treatment accorded to the prisoner. It 
seems that he had first been placed in solitary confinement; with the exception 
of this circumstance, he made no complaint and it was understood that Simp- 
son could communicate in writing with the Consul General and might be 
visited by representatives of the Consulate if necessary. 


1 The facts of the case are taken from a brief of files in the Department of State dated 
Sept. 22, 1936. 
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The prompt interest exhibited in the case by the State Department may 
have been the means of obtaining for Simpson fair treatment while under- 
going detention. On the other hand, notwithstanding the fact that the hope 
had been repeatedly expressed to the German authorities that Simpson might 
be given an early trial, he was held in prison without bail pending his trial for 
fifteen months under the assertion that he was being held in connection with 
proceedings against other persons charged with high treason. The trial was 
taken out of the hands of the ordinary courts and transferred to the Volks- 
gericht, or People’s Court, at Berlin, before which only especially approved 
attorneys are allowed to practice. The trial took place September 28, 1936, 
the court having been constituted by the presence of a presiding judge, an 
assessor, a police officer and several lay members of the National Socialist 
Party. Simpson was found guilty of disseminating propaganda-material, but 
not of conspiracy or treason against the state, and was sentenced to three 
years’ imprisonment, with commutation for part of the time served awaiting 
trial? 

In commenting upon the change in German judicial procedure under the 
Third Reich, Prince Hubertus Lowenstein, of the former Catholic Center’ 
Party, points out: “The National Socialist Party has changed the entire con- 
struction of German law and legislation. It was not enough to make the 
judges trustees not of the law but of the National Socialist Party, but now 
special courts have been established which have to try their cases without 
any legal consideration, considering only the daily changing interests of the 
National Socialist Party.” 3 In reality, even though ancient nomenclature 
be retained, such bodies are not judicial courts but arms -of the political 
administration. 

Under established practice of the State Department it may demand the 


assurance that an American citizen may have adequate protection at trial “if 


the Department of State believes that from the nature of the offense charged 
or from the proceedings already instituted, the prisoner is exposed to improper 
treatment.” * During the past half century or more, the Department has had 
occasion to make diplomatic representations in order that these rights may be 
protected, chiefly to some of the newer and more unsettled countries of the 
Americas, less frequently to European countries. Thus, in the case of Gaskill 
and Ward, two American citizens imprisoned in Mexico for eleven months 
awaiting trial, Secretary Bayard instructed the American Minister to direct 
that the prosecution “be brought at once to trial and that the proceeding 


should be conducted in such a way as to give the accused in advance a state- 


2 New York Times, Sept. 29, 1936. A further commutation has since been granted and 
Simpson has been released and returned to the United States. 

+ Address before the American Academy of Political and Social Science, April, 1935, The 
Annals, Vol. 180, p. 30. 

1 C. C. Hyde, International Law Chiefly as Interpreted and Applied by the United States, 
Vol. 1, pp. 504-505. 
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ment of the witnesses to be produced against them and the opportunity of 
cross-examining these witnesses face to face on trial, and of producing wit- 
nesses on their behalf in defense.” 5 Inthe same year similar representations 
were made in the well-known Cutting case. Although best known for the 
question raised as to the jurisdiction of a state to punish for crime committed 
outside its territory, the representations made at the time related also to the 
treatment accorded to the prisoner and the delay in bringing him to trial. 
Secretary Bayard requested the American Minister to draw to the attention 
of the Mexican Government “that by the law of nations, no punishment can be 
inflicted by a sovereign on citizens of other countries unless in conformity 
with those sanctions of justice which all civilized nations hold in common.” ® 
Among these rights must be included the opportunity for a speedy trial.7 

Sefior Guerrero, in his report on the Responsibility of States made to the 
Preparatory Committee of the League of Nations, failed to recognize that 
there is a minimum international standard accepted by civilized states in the 
exercise of police power and the administration of justice where aliens are 
concerned. Following the well-known doctrines of Calvo, he maintained that 
a state owes nothing more than treatment similar to that accorded to its own 
nationals. The United States Government, in its letter of May 22, 1929, to 
the Preparatory Committee cited a large number of authorities against this 
view, among others that of Secretary Bayard in his representations to Mexico 
in the Cutting case. “If a government could set up its own municipal laws 
as the final test of its international rights and obligations, then the rules of 
international law would be but a shadow of a name and would afford no 
protection either to States or to individuals.” ° 

The principle of a minimum international standard has been recognized by 
recent German writers dealing with the subject. Professor Erich Kaufmann 
of Berlin points out that the defense offered by governmental or administra- 
tive agents or by courts that their action is in conformity with national law 
and that there has been no discriminatory treatment of aliens is not an accept- 
able excuse. He supports his statement by reference to Judgment No.17of the ` 
Permanent Court of International Justice in the matter of certain German 
interests in Upper Silesia. Indeed the German Government seems to have 
taken a similar stand in its representations to the Soviet Government upon the 
arrest and detention of a number of German nationals in November, 1936, 
where indefinite charges of espionage and treason were asserted.t? 

š Moore, Digest of International Law, Vol. 6, p. 281. € Ibid., Vol. 2, pp. 220-230. 

7 Secretary Blaine to Mr. Lowell, June 2, 1881; 2 Wharton’s Digest of the International 
Law of The United States, 627. 

3 Special Supplement to this Journnatz, Vol. 20 (1926), p. 182. 

* Secretary Bayard to Mr. Connery, Chargé to Mexico, Nov. 1, 1887. Moore, Digest 
of International Law, Vol. 2, p. 235. See also comment to Art. 5 of the Draft Convention 
upon the Responsibility of States, Harvard Research in International Law, Drafts of Con- 
ventions, 1929, p. 148; F. 8. Dunn, Protection of Nationals (1932), p. 56. 

10 See New York Herald Tribune, Nov. 17, 1986, p. 17. Cf. E. Kaufmann, Règles Générales 
du Droit de la Paiz, 1936, p. 120, published in Recueil de Académie, Vol. 54, p. 428. 
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Violations of this kind may be considered a denial of justice within the 
larger definition of the term. Vattel refers to the ways in which justice is 
denied . . . “(2) by pretended delays, for which no good reason can be given, 
delays equivalent to a refusal or even more ruinous than one.” 1 

Unwarranted delays in the administration of justice are frequently a con- 
comitant of the lack of an independent judiciary, the method and tempo of 
procedure being under the control of political officers. The importance of the 
Simpson case lies in its having pointed out the greater peril to the rights of 
aliens where the ordinary safeguards are lacking against arbitrary trial and 
punishment. The dangers are magnified by the fact that it is precisely in 
such countries that crimes such as the dissemination of propaganda material, 
sabotage, violation of monetary restrictions, are subject to extreme penalties. 
The protection of nationals 1f limited in such cases to the presentation of a 
claim becomes wholly inadequate. Westlake pointed out that where there 
was flagrant injustice in the methods either of the judicial or of the adminis- 
trative departments, or in the law applied, the state to which a foreigner 
belongs has a claim to step in for his protection, which often has this in 
common with political claims, that the justice which the foreign Power 
demands for its subjects is not measurable by definite rules.” 

Where summary methods of criminal procedure are provided for, diplomatic 
interposition in behalf of the nationals of foreign states must be prompt and 
energetic in order to be effective. A probable development will be the or- 
ganization of groups of citizens in democratic states to bring the weight and 
influence of numbers to bear upon Foreign Offices in order that the vital in- 
terests of nationals may not be sacrificed because of the disappearance of 
individual rights under local law in the particular state. 

ARTHUR K. KUHN 


THE ECUADOR-PERU BOUNDARY CONTROVERSY 


The official delegations of Ecuador and Peru are now negotiating in. 
Washington under the friendly auspices of the President, a settlement of 
their century-old boundary dispute. By this convincing example their gov- 
ernments are showing loyal adherence to the enlightened practice of main- 
taining international peace. The high purpose of the delegations is to carry 
out the Quito Protocol of June 21, 1924, outlining a method of settling the 
boundary controversy between the two countries. Pursuant to that pro- 
tocol, the two parties in February, 1934, requested the United States Gov- . 
ernment to give its consent to the sending of delegations to Washington to 
discuss the adjustment of their common frontier, and the President promptly 
gave his cordial approval of the suggestion and consented to serve as arbi- 
trator. On July 6, 1936, the two countries signed a further protocol provid- 


1 The Law of Nations, Book I, § 350 (Classics of International Law, Fenwick’s transla- 
tion). 
12 Westlake, International Law, Part I: Peace (1910), p. 327. 
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ing that the delegations of the respective countries commence their final 
negotiations in Washington on September 30, 1936, and that meanwhile they 
undertake to maintain the existing territorial status quo until an arbitral 
award berendered. At the opening session on September 30, 1936, the plan 
was stated in the address of the Chairman of the Ecuadorean Delegation, as 
follows: 


The Protocol of 1924 which we are going to carry out and execute 
establishes the procedure to be followed in the negotiation. 

In the first place, we must strive for a direct total settlement, in 
which the high contracting parties, by deciding between themselves the 
entire and definitive boundary line, will end the age-old dispute. 

If this should not be accomplished, we shall next try partial direct 
settlement and a corresponding partial arbitration. 

For that we must try to determine, by common accord, the zones 
which are pee deen recognized by each one of the parties and the 
zone which will be submitted to the arbitral decision of His Excellency 
the President of the United States of America. 


The President replied stating the further steps preliminary to arbitration 
by himself: 

The Protocol of June 21, 1924, provides for a further protocol to 
embody the terms of the common agreement reached through these 
discussions. After the ratification of this agreement by the Congresses 
of your two countries, if there is a territorial zone upon which agreement 

- has not been possible, that zone is to be submitted to the arbitral de- 
termination of the President of the United States. If that duty falls to 
me, I pledge to you my best endeavors to conclude successfully the work 
of peace which you are about to begin. 


The nature of this controversy has been outlined in earlier pages of this 
JOURNAL,! and it is only necessary to say that the main region involved, 
known as the “Oriente” territory (part of Mainas province), comprises over 
40,000 square miles and lies east of the Andes on the headwaters of the 
Amazon. There are two other small districts in dispute, namely, Túmbez 
on the coast, and Jaén, inland on the Rio Chinchipe. 

Ecuador rests its claim on the basis of exploration of the area in colonial 
days, the peace treaty of 1829 between New Granada (of which Ecuador 
was then a part) and Peru which defined the boundary and a method of de- 
marcation, and the protocol between the same countries of August 11, 1830. 
Peru, on the other hand, rests its claim on the boundaries of colonial ana 
istration of these areas as shown by the Royal Decree of July 15, 1802, and 
subsequent decrees and effective colonization and occupation (acts of juris- 
diction and possession) since that time. 

The treaty of 1829 was the result of the victory of Colombia over Peru at 
Tarqui, and provided in Article 5 that “both parties acknowledge as the 
limits of their respective territories, those belonging to the ancient vice- 


1 See editorial comment in Vol. 25 (1931), pp. 330-331. 
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royalties of New Granada and Peru prior to their independence with such 
variations as they deem it convenient to agree upon ... ,” and m Article 6 
that a boundary commission shall fix said limits. 

Ecuador contended that when New Granada separated into Ecuador, 
Colombia and Venezuela, and Ecuador became independent in 1830, she 
succeeded to the advantages of this treaty fixing her southern boundary. 
Peru, on the contrary, contended that the treaty fell by that separation, for 
the other party, New Granada, ceased to exist and could not carry out the 
formation of the demarcation commission. At any rate, she insisted, the 
later treaty of 1832 between herself and Ecuador, which provided that the 
then existing line should be recognized pending negotiations of a boundary 
treaty, superseded the 1829 treaty if it ever subsisted. Moreover, Peru 
argued that in the negotiations leading up to this treaty Ecuador in effect 
gave support to this view. 

The same arguments apply to the Protocol of August 11, 1830, which 
Ecuador claims put the treaty of 1829 in execution and left only a small part 
of the boundary in doubt. This protocol was first disclosed by Colombia in 
1892 when she remarked that it did not appear in the collection of treaties 
published by Peru. Peru denied at length the existence of the protocol or 
the authenticity of the copy then brought to light. 

The boundary being unsettled by any treaty in force in Peru’s view, she 
maintained the principle of uti possidetis, including the decree of 1802 and 
later decrees. The 1802 decree separated the provinces of Mainas and 
Quijos (except Papallacta) from the vice-royalty of New Granada and at- 
tached them to the vice-royalty of Peru, because of better facilities of com- 
munication with Lima than distant Bogotá (Santa Fé). Ecuador asserted 
that this decree was purely of ecclesiastical nature and did not transfer or 
change the political status or administration of these provinces, t.e., she 
stood for the principle of uti possidetis under her interpretation of this decree. 
At any rate, this and other decrees, she said, had been set aside by the 1829 
treaty and 1830 protocol. Peru countered by claiming that the provinces 
in question have always been a part of her territory since independence when 
they cleaved to her, and have been represented in her Parliament ever since. 
In fact, she insisted, they were so represented in the Parliament which recog- 
nized Ecuador at the birth of her independence. 

Several questions of international law and practice are involved in this 
controversy. The principle of uti possidetis already mentioned, which has 
been frequently invoked in Latin American boundary controversies, depends 
upon the date to which possession is referred. In this case does it refer to 
the date of 1810 as generally adopted in South America, or to the date of 
proclamation of independence, or to the date of the achievement of inde- 
pendence, and do these dates apply to separate colonial provinces or to the 
group that became an independent state? 

War broke out between Ecuador and Peru in 1858, and Peru for a time 
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occupied the port of Guayaquil. The war terminated and peaceful relations 
were resumed without a peace treaty. What effect did this war have upon 
the treaties of 1829 and 1832, and have they since been reaffirmed by act or 
deed? 

While the so-called “right of self-determination” probably may not be 
called a principle of international law, yet it may have a bearing on this 
controversy. When the districts of Mainas, Timbez and Jaén were emanci- 
pated from Spain, were they free to adhere to any group they chose with a 
view to forming an independent state regardless of their prior political 
connections in colonial times? 

Finally, is the principle of prescription applicable to this case? Authori- 
ties say that even illegal or violent possession if maintained long enough will 
be transformed into a legal and honorable title. Is a century of possession 
sufficient, and must possession be actual or constructive? Must possession 
be in opposition to an adverse claim of right, and how may that claim be 
maintained between nations short of going to war? 

It would seem that the solution in the pending negotiations of these vari- 
ous questions of difference and of principle will require the patience of un- 
derstanding and liberality of wisdom worthy of the statesmanship of peace. 

L. H. Woousry 


PERIODIC CONSULTATIVE TREATY RECONSIDERATION 


Some recent treaties have made provision for periodic reconsideration with 
a view to revision if deemed desirable. Such treaties may be easily adapted 
to changing conditions, and in international relations changes are inevitable. 
The larger the number of states parties to a treaty, the greater the probability 
of the need of revision. This is illustrated by recent action relating to the 
Covenant of the League of Nations. 

The Assembly of the League of Nations on July 4, 1936, expressed the con- 
viction “that it is necessary to strengthen the real effectiveness of the guar- 
antees of security which the League affords its members.” A prime objective 
of the League had been “to promote international coöperation and to achieve 
international peace and security.” A review of events since the coming into 
. force of the Treaty of Versailles, January 10, 1920, justifies the Assembly in 
the opinion that the hopes of 1919 have not been fully realized. The forecasts 
for the future of the Allied and Associated Powers under the treaty were 
generally too optimistic. 

The Assembly accordingly recommended on July 4, 1936, that the Council 
canvass the members of the League as far as possible before September 1, 
1936, for proposals with a view to improving the application of the principles 
of the Covenant. Many members of the League in their replies suggested that 
provisions for collective security should be emphasized. Some suggested that 
these provisions be operative regionally, while others, recognizing that inter- 
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national law was a universal system, argued for a single standard and for its 
support. The Soviet Government saw greater effectiveness in operation of 
the Covenant if decisions under Article 16 should be made on a three-quarters 
vote, not including the two parties involved in the controversy. The govern- 
ment of neighboring Latvia saw grave difficulties in establishing collective 
security while many important states were not bound to codperate in the 
measures prescribed. Norway pointed out that the growth of national arma- 
ments made the problem of enforcing the Covenant more difficult and that 
regional pacts for mutual assistance might easily become new alliances. 
Peru refers to the distinction between the intention to act upon the maxim 
pacta sunt servanda and the capacity to keep international engagements. 

A large number of the members of the League hope for some universalizing 
of the League or for a codperative scheme with non-member states. Democ- 
ratization of the Council is often demanded. The separation of the Covenant 
from the other parts of the Treaty of Versailles is also mentioned, though it 
is admitted that to a considerable extent this has already occurred. 

That such a pact as the Covenant of the League of Nations, revolutionary 
in many of its provisions, should, after a period of years, need reconsideration 
would seem inevitable, and China refers to the action of the Assembly as “‘op- 
portune and of great significance.” 

Doubtless it would have been advantageous if the Covenant of the League 
of Nations had made some provision for periodic reconsideration of its articles. 
Weaknesses in the Covenant could to a degree have been discovered and 
remedied in advance and misleading confidence in the operation of the League 
machinery could have been avoided. A periodic consideration with view to 
adaptation of the Covenant to changing conditions might have resulted in 
strengthening international organization and order, while delayed regard for 
changing conditions hag resulted in the weakening of an organization upon 
which the world had placed so much hope. GEORGE GRAFTON WILSON 


THE ANTI-SMUGGLING ACT OF 1935 


The “Anti-Smuggling Act” was passed on August 5, 1935.1 Its principal 
purpose was to facilitate the more adequate enforcement of the revenue laws 
of the United States, particularly against vessels smuggling liquor from the 
sea into the United States. Extensive hearings were held on the bill before 
the Committee on Ways and Means of the House.” The bill was sponsored 
by the Treasury Department, and despite repeated efforts on the part of the 
House Committee to obtain a statement of the views of the Department of 
State, no statement was made on behalf of that Department. A letter to the 
Chairman of the Committee from Secretary of State Hull was read into the 
record. This letter declared that “Such communications as this Department 


1 Public No. 238, 74th Congress. 
274th Congress, First Session, Hearings on H. R. 5496, March 8-13 and May 1-2, 19386. 
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has seen fit to make regarding the bill have been brought to the attention of 
the Secretary of the Treasury, who is charged with the duty of enforcing anti- 
smuggling legislation, and I assume that such of those comments as may be 
decmed pertinent to you here will be brought to the attention of the Committee 
by officials of the Treasury Department.” Although the representative of 
the Treasury who appeared in defense of the bill before the Committee was 
asked to obtain from the Secretary of the Treasury authorization to com- 
municate to the Committee the comments which had been made by the State 
Department, the Treasury representative reported that he was authorized to 
state only “that the State Department has advised the Treasury Department 
that it will not oppose the enactment of this bill.” There seems to be con- 
siderable justification for the view of several members of the Committee who 
read between the lines of Secretary Hull’s letter a desire to avoid becoming 
involved in the matter in any way. There is an inescapable implication that 
the State Department had some reservations regarding the legislation. 

"Whether or not the Anti-Smuggling Act will result in diplomatic con- 
troversies will probably depend upon the way in which it is enforced. There 
are provisions in the Act which are open to grave question and which may 
cause serious international complications, but, as the Government of the 
United States learned in the course of a long series of negotiations with the 
Mexican Government, it is usually futile to enter into a controversy with a 
foreign government regarding the terms of legislation before the legislation 
is applied in any particular case. It is understood that one foreign govern- 
‘ment, however, has indicated that it questions whether this legislation is in 
accord with recognized principles of international law. 

Only certain provisions of the Act can be treated within the scope of this 
comment; attention will be called to aspects which are of particular interest 
from the citeriationial standpoint. 

The Act contemplates the existence of four different zones in the waters 
adjacent to the coasts of the United States. First, there is the zone of terri- 
torial waters extending three miles from the shore. Second, there ‘is the old 
customs administration zone which extends twelve miles from the coast and 
which has been a familiar feature of American legislation since 1790. Third, 
there is the treaty zone extending one hour’s sailing distance from the coast; 
this is the zone established by the liquor treaties which have been concluded 
with sixteen foreign nations? It will be recalled that the hour’s sailing 
distance may be measured either by the speed of the principal smuggling 
vessel or by the speed of contact boats. “Customs waters” are defined by 
Sec. 201 and Sec. 401 of the Act to include waters within the distance specified 
by a treaty, and in case of vessels of non-treaty Powers, the waters within 
four leagues of the coast. The fourth zone is entirely new. It is called a 
“customs-enforcement area.” The extent of this zone varies from time to 


8 Great Britain, France, Germany, Spain, Norway, Denmark, Sweden, ee The 
Netherlands, Cubs, Belgium, Greece, Japan, Poland, Italy and Chile. 
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time and from place to place. Customs-enforcement areas are fixed by the 
President upon the basis of information supplied to him by the Coast Guard 
to the effect that a smuggling vessel or vessels are hovering or are being kept 
near the coasts of the United States for the purpose of unlawfully introducing 
merchandise into the United States.* The possible spatial extent of such 
customs-enforcement areas is thus described in Section 1 (a) of the Act: 


No customs-enforcement area shall include any waters more than one 
hundred nautical miles from the place or immediate area where the 
President declares such vessel or vessels are hovering or are being kept 
and, notwithstanding the foregoing provision, shall not include any 
waters more than fifty nautical miles outwards from the outer limit of 
customs waters. 

To illustrate: if the Coast Guard informs the President that a foreign vessel 
suspected of intending to smuggle goods into the United States is hovering 
forty-five miles off the northerly tip of Long Island, the President may pro- 
claim a customs-enforcement area extending one hundred nautical miles north 
and south from that point and including all of the waters sixty-two miles 
from the coast within that stretch of two hundred miles. If the vessel belongs 
to a treaty-state, the zone may extend fifty miles plus the hour’s sailing 
distance, say eighty or ninety miles in all. When the President finds that the 
circumstances which gave rise to the declaration of such an area have ceased 
to exist, “he shall so declare” and that particular customs-enforcement area 
thereupon ceases to exist. The presence of a particular suspected vessel is 
necessary in order to have an area declared, but once it is declared, any vessel 
may be boarded in that area. It should be made clear, however, that the Act 
is scrupulously careful to respect the treaty obligations of the United States, 
and in no case may a vessel be boarded or seized in contravention of a treaty, 
notwithstanding any proclamation of a customs-enforcement area. Many 
sections of the Act are merely designed to make the powers of the customs 
officers and provisions of penal statutes coextensive with the limits within 
which the treaty assures the acquiescence of the foreign government whose 
flag a boarded vessel flies; the liquor treaties were not self-executing in these 
respects.” Thereis a hopeful proviso that even treaty vessels may be boarded 
beyond the hour’s sailing distance if that is permitted “under special arrange- 
ment with such foreign government.” Special executive agreements with 
respect to individual vessels which are notorious smugglers are contemplated. 

The Act contains detailed provisions describing the circumstances under 
which vessels may be boarded and seized. Briefly, it may be said that these 
provisions are far reaching, apparently allowing the customs officers to act 
upon the basis of any suspicion as to the character and intentions of the vessel. 
Under the broad terms of Sec. 3 (a), for example, a foreign vessel which had 


‘It is understood that several such presidential proclamations have been issued since the 


Act was passed. 
t See Jessup, The Law of Territorial Waters and Maritime Jurisdiction (1927), p. 301 ff. 
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been fitted out or “held” for the purpose of being employed to smuggle goods 
into the United States, may be seized and forfeited with its cargo if found 
later in a customs-enforcement area. Under Sec. 203 (a) of the Act (amend- 
ing Sec. 581 of the Tariff Act of 1930) boarding officers may use “all necessary 
force to compel compliance.” One may also note in the same section this 
further provision suggesting a broadened base for the right of hot pursuit: è 


Any vessel or vehicle which, at any authorized place, is required to 
come to a stop by any officer of the customs, or is required to come to a 
stop by signal made by any vessel employed in the service of the customs 
displaying the ensign and pennant prescribed for such vessel by the Presi- 
dent, shall come to a stop, and upon failure to comply, a vessel so required 
to come to a stop shall become subject to pursuit and the master thereof 
shall be liable to a fine of not more than $5,000 nor less than $1,000. It 
shall be the duty of the several officers of the customs to pursue any vessel 
which may become subject to pursuit, and to board and examine the 
same, and to examine any person or merchandise on board, without as 
well as within their respective districts and at any place upon the high 
seas or, if permitted by the appropriate foreign authority, elsewhere 
where the vessel may be pursued as well as at any other authorized place. 


But this provision is also specifically made subject to compliance with the 
liquor treaties except as foreign governments agree to special rules. Note 
also that under Sec. 207, the testimony of a boarding customs officer is made 
“prima facie evidence of the place where the act in question occurred.” 

In the hearings before the House Committee a great deal of time was de- 
voted to examining the question whether, under international law, the United 
States had a right to assert such jurisdiction at such distances from the coast. 
It was on this point particularly that the Committee desired but failed to 
secure the views of the Department of State. The case of the Treasury 
Department was ably supported before the Committee by Professor H. E. 
Yntema, of the University of Michigan Law School. Professor Yntema’s 
argument, which was presented orally and in a written memorandum, rested 
principally upon the theory evidenced by Chief Justice Marshall’s well-known 
dictum in the case of Church v. Hubbart. It will be recalled that in that case 
Marshall declared that the right of a nation to protect itself and its revenues 
from injury was not limited to its own territory, but that the nation had a 
right to protect itself upon the high seas. The means which could be em- 
ployed for that purpose, he said “do not appear to be limited within any 
certain marked boundaries, which remain the same at all times and in all 
situations. If they are such as unnecessarily to vex and harass foreign lawful 
commerce, foreign nations will resist their exercise. If they are such as are 
reasonable and necessary to secure their laws from violation, they will be 
submitted to.” Professor Yntema supported this opinion by an imposing 
array of authorities, among which, naturally, special importance was attached 


§ The “hot pursuit” question involved in the Pm Alone case was not decided by the tribu- 
nal; see this JOURNAL, Vol. 29 (1935), p. 298. 
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to the British Hovering Acts. Considerable stress was also laid upon the 
fact that in recent times there is evidence that many nations agree upon the 
reasonableness of the exercise of jurisdiction upon the high seas to curb 
smuggling, as is shown not only by the liquor treaties of the United States 
but by the similar group of treaties concluded by the Baltic States. In short, 
Professor Yntema and the Treasury Department argued that the only test 
of the extent to which a nation may extend its jurisdiction in proximate areas 
of the high seas is the test of reasonableness. Itis believed that thisis asound 
position under international law. We then have a mixed question of fact 
and law as to whether enforcement of this Act will meet the test of reason- 
ableness. 

In view of the evidence submitted by the Treasury Department to the 
House Committee, it can not be doubted that existing legislation and the 
provisions of the liquor treaties are inadequate successfully to combat the 
liquor smugglers. There is strength in the argument that the larger vessels 
engaged in legitimate commerce are in general not those participating in 
smuggling activities and that the enforcement of the Act against vessels of 
small tonnage will not interfere with legitimate commerce.* 

Some question might be raised about the reasonableness of the provisions 
in Section 7 of the Act. Under that section, every vessel not exceeding five 
hundred net tons, which comes from a foreign port or place “or which has 
visited a hovering vessel, shall carry a certificate for importation into the 
United States of any spirits, wines, or alcoholic liquors on board thereof (sea 
stores excepted), destined to the United States, said certificate to be issued by 
a consular officer of the United States or other authorized person pursuant to 
such regulations as the Secretary of State and the Secretary of the Treasury 
may jointly prescribe.”® If any such goods are found or are “discovered to 
have been” on any such vessel at any place in the United States “or within 
the customs waters,” that is, within the twelve-mile limit or the treaty limit, 
without such a certificate, they shall be seized and forfeited unless they are 
shown to have a bona fide destination outside the United States, and in the 
latter case a bond shall be required conditioned upon the delivery of the 
merchandise at the foreign destination, such delivery to be certified by a 
consular officer. It would appear that under this section a vessel under five 
hundred tons, if found within the twelve-mile zone anywhere along the coast 
of the United States, could be compelled to give bond even though the voyage 
were between two foreign ports. The argument in support of this section 
would be that vessels of this size found in such areas are usually smugglers 
and it is reasonable to stop and search them. 

One might also anticipate the possibility of international complications 
arising from the enforcement of the following provision of Sec. 205 (amending 
Sec. 586 of the Tariff Act of 1930): 


7 See Hearings, op. cit., p. 38. 8 These joint regulations have been issued. 
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(b) The master of any vessel from a foreign port or place who allows 
any merchandise (including sea stores), the importation of which into 
the United States is prohibited, or which consists of any spirits, wines, or 
other alcoholic liquors, to be unladen from his vessel at any place upon 
the high seas adjacent to the customs waters of the United States to be 
transshipped to or placed in or received on any vessel of any description, 
with knowledge, or under circumstances indicating the purpose to render 
it possible, that such merchandise, or any part thereof, may be intro- 
duced, or attempted to be introduced, into the United States in violation 
of law, shall be liable to a penalty equal to twice the value of the merchan- 
dise but not less than $1,000, and the vessel from which the merchandise 
is so unladen, and its cargo and such merchandise, shall be seized and 
forfeited. [Italics inserted.] 


Section 2 (a) of the Act contains an interesting provision looking toward 
reciprocity in the enforcement of anti-smuggling laws. It was argued on 
behalf of the Treasury Department that these and other provisions were 
offered as an inducement to foreign governments to enact reciprocal legisla- 
tion, and it was pointed out that such reciprocal legislation already existed 
in the Norwegian law of June 25, 1926, upon which this section is based.® 
In brief summary, Section 2 (a) provides for the punishment of persons 
engaged in smuggling goods into the territory of any foreign government in 
violation of the laws of that government “if under the Jaw of such foreign 
government any penalty or forfeiture is provided for violation of the laws of 
the United States respecting customs revenue ...” Sections 3 and 4 contain 
further provisions of this character. According to the Report of the Senate 
Committee on Finance: ‘Reciprocal legislation of this character is analogous 
to that enacted under certain international conventions, notably the Interna- 
tional Opium Convention of 1912, whereby each signatory power bound itself 
to enact legislation which would-be reciprocally codperative in the suppression 
of the illicit drug traffic in the other countries which were parties to that 
convention.” 10 

If the courts have occasion to interpret this Act, they will undoubtedly take 
cognizance of the fact that both the Hearings and the Committee Report lay 
great stress upon the intent that no jurisdiction should be asserted outside the 
limits authorized by international law. Pamir C. Jessup 

° The Norwegian law, in providing for the punishment of persons smuggling goods into 
foreign countries declares, in Section 2: “Smuggling trade under this Law shall be deemed to 
include also the case of any ship whose cargo is unloaded beyond the customs boundary of 
another country under conditions which make it overwhelmingly probable that the intention 


is to smuggle such cargo.” ` 
10 74th Cong. Ist Seas. Senate Report No. 1036, Calendar No. 1083. 


CURRENT NOTES 
FRE 
WALTHER SCHUCKING 
January 6, 1875—August 25, 1935 


Walther Schiicking’s career is a reassurance in our day that right in the 
long run—in his case in his lifetime—makes right, and that a martyr in his 
native country is a model to the outside world,—and in his case in his own 
country as well. 

No career could have been stranger, and yet it was natural in its every 
respect. If often happens, indeed it may be said to be the custom, that a 
German student following an academic career takes an interest in political 
affairs as well. But instances are rare indeed of a professor who, having 
opposed the foreign as well as the internal policy of his country, should be- 
come in the course of time a leading figure within his country and a model 
to the outside world. The truth of the matter is that great as Germany was, 
Walther Schticking became too great for his country. The world became 
his home and today he no longer belongs to his country alone but to the 
world. 

The years of his life were sixty. Born on January 6, 1875, of an old West- 
phalian family, he died in The Hague, the seat of the Permanent Court of 
International Justice (which he honored by his membership), on August 25, 
1935. 

Those who wish the details of Walther Schiicking’s academic life and of 
his scholarly but yet readable publications will find those details, preceded 
by extracts showing his gift of style, in the Bibliography of his Writings in 
the special memorial number of Die Friedenswarte of the year 1935. 

But great as he was as schoolman, great and outstanding as were his con- 
tributions to the new conceptions of the nature of law and its application 
not merely to the people of his country but to foreign countries as a bond of 
union—whether through The Hague Conferences, the League of Nations or 
the Permanent Court of International Justice—we prefer Schticking the man. 

His career might be called accidental, but it made his life what it was. It 
was a happy accident that in his student days he came in contact with the 
great von Bar, master alike of public and private international law, at whose 
feet he sat and from whom he derived an abiding inspiration. 

Schiicking’s career as an internationalist grew out of the winning of a 
prize offered at Göttingen, on von Bar’s proposal, “for the best essay ‘On 
Territorial Waters in International Law’ (in the law of nations as well as in 
International Private and Penal Law),” as stated by Hans Wehberg in his 
admirable tribute “In Memory of Walther Schiicking,’”’ appearing in the 
Inter-Paritamentary Bulletin for September, 1935. And we accept Dr. 
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Wehberg’s statement, incredible as it seems to be, that Schticking “had 
never had a text book of international law in his hand and had attended no 
lectures on the subject.” Apparently Schticking was born an international- 
ist, and internationalist he remained; with von Bar as his councilor and guide 
and Hans Wehberg his own devoted disciple. 

In addition to his work at the University of Marburg, Schticking became 
deeply interested in the peace movement. It was an interest which was to 
bring him great honor, although fraught with constant danger. The uni- 
versities of his country were and are state institutions, and it was not in their 
interest to adopt policies opposed to the government of the day. 

With the outbreak of the World War his position became more difficult. 
As Hans Wehberginformsus: “The attention of the military authorities had 
been directed towards Schiicking at an early stage. In September 1915 he 
was forbidden by the General Staff in Cassel to correspond with foreign 
scholars on problems of international organization, to travel abroad and to 
defend ‘his ideas on international organization, even in a purely theoretical 
manner.” — 

With the downfall of the Imperial German Government, Walther Schitck- 
ling became at once an outstanding figure. He was elected in 1919 to the 
German National Assembly which drafted the new Constitution. Elected 
to the Reichstag, he remained a member until 1928. Two years earlier, in 
1926, Schticking was appointed Professor of International Law at Kiel (then 
the only chair in Germany devoted exclusively to international law); he was 
in addition Director of the Institute of International Law at the same univer- 
sity. The restrictions upon his teaching and his activity in the past dropped 
like chains from his hands. Indeed, he was specially authorized by the 
Minister of Education “to lecture on the history of the peace movement’’! 

In the outside world he was earlier honored, first as an associate and later 
as a member of the Institut de Droit International, and from 1930 until the 
day of his death five years later he was a Judge of the world’s court at The 
Hague. 

What were Walther Schiicking’s views on international law? They are 
to be found briefly but admirably stated in his introduction to Pufendorf’s 
tractate, De Officio Hominis et Civis Juzta Legem Naturalem Libri Duo 1 from 
which we lift three paragraphs: 

In the history of international law two tendencies have struggled with 
one another for centuries and if it occasionally appeared as if one or the 
other were vanquished and stricken to the ground, it was not very long 
before it gave forth again powerful signs of life. The one dominating 
during the nineteenth century in general is the positivistic. It takes as 
its sole point of departure the law created by custom and conventions, 
consequently objectively produced. Its dangers lie in the fact that it 
often neglects to elaborate leading principles from the fullness of legal 

1Published by the Carnegie Endowment for International Peace in the “Classics of 
International Law” series, 2 vols. (New York, 1927.) 
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material available in international life, but still more in the denial of 
critical judgment in relation to the existing legal conditions and in- 
stitutions. 

When new circumstances arise, the world employs new norms. It is 
the task of scholarship in this case to bear in advance the torch for the 
development of law. But whence does the scholar receive the light 
wherewith to enkindle this torch, if he occupies himself only with the 
material of positive law, which perhaps long since has ceased to be the 
“Just law’? which the nations need? In such circumstances particularly 
the other tendency of the science of international law, that of the 
natural law, regains increased meaning. It seeks to develop the law 
philosophically out of the idea of justice and the necessities of the na- 
tions. For centuries, in regard to the legal principles developed by it, it 
has laid claim to immediate validity. 

This is Walther Schiicking’s credo. 

Let us now lift another passage in which he states Pufendorf’s views: “In 
the depth of bis ethical thinking he [Pufendorf] places, as the title of his work 
indicates, the entire system of law under the stamp of the concept of duty. 
And this concept of duty is derived mom the abstract Japs of sociability. 
His fundamental idea is the social man.’ 

Upon the “social man” Schiicking enlarges and comments: 

... The idea, “Thou art not alone here in the world,” affords the 
point of departure for all legal relations; it holds for mankind as for 
states. This deep, moral world-philosophy stands towering over all the 
doctrine harking back to the Hegelian deification of the individual 
state: “The social ideal is the victorious war.” For apart from the fact 
that the prudent knew, even before the World War, that modern war in 
our age of world commerce weakens the victors as well as the van- 
quished, the regulatory principle for state relations can be established 
only upon the simultaneous prosperity of all. This idea Pufendorf had 
already accurately discovered. But if the international economic life 
of the present has in unexpected ways wrenched the states loose from 
their previous isolation and brought them closer together, then the 
point of departure of all legal relations which furnished the soil for the 
doctrinal system of Samuel von Pufendorf, “Thou art not alone in the 
world,’ must be authoritative in increased measure today for the rela- 
tions of states under international law. 


At the session of the Institut de Droit International held at Rome on October 
8, 1921, Schticking said that “the time had arrived in which it was necessary 
to create a new international law not only for states but for peoples, in 
order that the natural law of peoples to govern themselves should penetrate 
the law positive.” 

It is needless to state that Walther Schiicking’ s views, which we have 
quoted, if not the law of today, are destined to become the law of the future. 

We have already mentioned his membership in the Permanent Court of 
International Justice, and that it was honored by his presence. After 
Schiicking’s death, M. de Graaf, Minister of Foreign Affairs of The Nether- 
lands, paid a tribute to his memory which we quote in the original French: 
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Le connaître, c'était l’apprécier, et Vapprécier profondément. 

Schticking a été appelé à la place élevée qu’il occupait dans |’organisa- 
tion internationale à cause de son savoir et à cause de sa probité. Il 
avait, et nous l’en admirions, le courage de ses opinions. Ces hautes 
qualités lui ont assuré le respect de tous, comme sa grande bonté lui 
a valu l'affection de ceux qui ont eu le bonheur de mieux connattre cet 
esprit d’élite. 

L’oeuvre de Schiicking a été étroitement liée au 1 développement de La 
Haye comme une des capitales où l'avancement du droit international 
dont il était un des maitres a pris le plus d'essor. ‘Das Werk vom 
Haag’—la phrase est un programme qui était le sien. Fortifier les 
assises de la paix en augmentant le respect pour le droit; travailler à 
mieux établir le droit en contribuant à doter la communauté des Etats 
d’une organisation plus efficace pour le règlement pacifique des dif- 
férends internationaux—ces quelques mots résument |’existence fruc- 
tueuse qui vient de s’éteindre. 

Sa vie entière a été au service de la cause que, jeune encore, il a faite 
sienne et à laquelle il est resté fidèle avec toute l’opinidtre droiture qui 
le caractérisait. Je m/’incline très respectueusement devant sa mé- 
moire. 


On the same occasion Sir Cecil Hurst, then President of the Permanent 
Court of International Justice, speaking in his mother tongue, said of his 
late colleague: 


Walther Schiicking’s fidelity to the ideals in which he so strongly be- 
lieved made his life in many respects one of struggle and of suffering. 
Sometimes it caused an estrangement between him and persons whom 
he held in the highest esteem; it also put a strain on ties of another kind ` 
which were not less dear to him. Nevertheless, these difficulties never -~ 
caused him to waver in his purpose. ) 

I am sure that, in a large measure, he drew his force to persevere from- 
the exceptional happiness which he experienced in his family life. I 
trust that to the members of Walther Schiicking’s family the conscious-- 
ness of this fact will alleviate the sorrow which has befallen them, will 
make them feel less bitterly the void left by his departure from among 
them; and, though words are of little avail to fill that void, it is my hope 
that the balm of human sympathy may to some extent deprive this 
bitterness of its sting. 

How widespread is that sympathy has been shown by the numberless 
messages and letters which have been received from all quarters. It is 
shown still more by the presence of those who have assembled today to 
pay him the last tribute of respect. It is shown by those who have 
graciously been pleased to send their representatives today to do him 
honor. 

These are personal tributes to a good man who, in the words of 
Shakespeare, “loved all, trusted a few and did wrong to none.” 


A further word. Walther Schiicking honored the world in which he lived - 
and bequeathed to the future the memory of a faultless character. 
JAMES Brown Scotr 
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THE 1937 ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law will hold its 31st Annual 
Meeting in Washington at the Carlton Hotel on Thursday, Friday and Satur- 
day, April 29, 30, and May 1. Following the custom of previous years, the 
meeting will open on Thursday evening with the presidential address devoted 
- to the general program. The President’s address will be followed by an 
address on the subject of the Inter-American Conference for the Maintenance 
of Peace recently held at Buenos Aires. 

On Friday, April 30, the morning session will be devoted to the subject of 
International Agreements, and papers will be delivered on the following sub- 
topics: (1) Constitutional Procedures for International Agreement, which 
will include not only treaties but Joint Resolutions as a substitute for treaties, 
and also Executive Agreements; (2) Executive Trade Agreements subdivided 
into (a) their constitutionality, (b) the embargo clause, and (c) most-favored- 
nation treatment. 

At the afternoon session of Friday certain features of the law of war and 
neutrality. will be considered. One topic will deal with Legal Aspects of 
Aircraft in Belligerent Operations, and another with the Effect of Govern- 
mental Controls on Neutral Duties. ` 

In view of recent events, the Society could not very well omit the dis- 
cussion of problems arising out of civil war, and the session of Friday eve- 
ning, April 30, has been assigned to questions of this character. One paper 
will be devoted to the subject of Recognition of Insurgency and Belligerency, 
and another to Insurgency and Maritime Law. 

No formal program has been assigned for the concluding session on Satur- 
day morning, May first. As in past years, the greater part of the forenoon 
will be reserved for those members who may not have had the opportunity 
of taking part in the discussions from the floor which will follow the reading 
of the papers at each of the sessions on Thursday evening and Friday. 
During the last hour of the Saturday morning session reports of committees 
will be submitted and the Society’s business will be transacted. 

The 3ist Annual Meeting will close with a banquet at the Carlton Hotel 
on Saturday evening, May first. Many members of the diplomatic corps 
in Washington will be present and it is hoped that there will be a goodly 
representation of the membership of the Society. 

A detailed program giving the speakers on each of the topics assigned for 
discussion and also at the banquet will be sent to the members of the Society 
as soon as the Committee on Annual Meeting completes its work. 

Any communications in regard to the program or meeting should be 
sent to the Chairman of the Committee, Professor Edwin M. Borchard, 
Yale Law School, New Haven, Conn. 

GEORGE A. Finca, 
Secretary of the Society 
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PRESIDENT ROOSEVELT’S PEACE ARGOSY 


At this critical juncture in world affairs, no nation in the fulfilment of its 
international obligations has a greater opportunity of service to mankind 
than the United States. We are second to none in financial and economic 
power; our industrial development, our geographical situation and military 
strength, taken with our freedom from entangling alliances, make it possible 
for the American people to throw this immense influence in almost any di- 
rection. The great states of Europe are involved in a complicated web of 
obligations and must necessarily devote the major portion of their resources 
and efforts to the defense of their peculiar national interests and traditional 
policies, and they are accustomed, one and all, to regard the United States as 
the greatest potential source of financial and political assistance. The tre- 
mendous power and influence of this country is rendered still more effective 
through the provisions of our Constitution, by the terms of which the exercise 
or direction of this power in foreign affairs is in great measure entrusted to the 
. President and his Secretary of State, aided or thwarted, as the case may be, by 
the legislative branch. But the recent election has given President Roosevelt 
an overwhelming majority, so that as party leader he may count on adequate 
support both in the Senate and the House to secure the adoption of the major 
items of his foreign policy. And this is not all. His extraordinary popular 
and electoral vote has placed him on a pinnacle of executive prestige at the 
very moment when he sailed to the Conference of American States in an atmos- 
phere of international cordiality. This friendly atmosphere has been built 
up through his own adherence to the Good Neighbor Policy, and through the 
effective initiation and conduct of Secretary Hull’s commercial policy, based 
upon reciprocity treaties and extended to all like-minded countries through 
the effect of the unconditional most-favored-nation clause. The glamour of 
President Roosevelt’s attendance at the opening of the Pan-American Con- 
ference and the cordial esteem in which Secretary Hull is held by all the dele- 
gates should prove of the greatest assistance in securing the desire of the 
Administration for the adoption of effective machinery by which the Amer- 
ican Republics may preserve in this hemisphere peace among themselves and 
effectively insure the maintenance of their neutrality, if or when the European 
war breaks. ELLERY C. STOWELL 


THE INTERNATIONAL CONVENTION FOR REGULATION OF WHALING AND THE ACT OF 
CONGRESS GIVING EFFECT TO ITS PROVISIONS 


By Warum Roy VALLANCE 
Assistant Legal Adviser, Department of State 


Origin of the Convention. The International Convention for the Regula- 
tion of Whaling was opened for signature at Geneva on September 24, 1931. 
The convention was the outcome of work begun in 1925 by a committee of 
experts. The Economic Committee submitted a report, dated June 14, 
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1930, to the Council of the League of Nations reading in part as follows: 


In pursuance of the decision taken by the Economic Committee at its 
twenty-ninth session (July 1929), a Committee of Experts! met at 
Berlin on April 3rd, 1930. 

In pursuance of the above-mentioned decision of the Economic 
Committee, the experts were requested to consider more particularly 
“whether and in what terms, for what species and in what areas, inter- 
national protection of marine fauna could be established.” 

The experts unanimously agreed that it would be possible to help the 
whaling industry by means of an international convention. 

After studying the Norwegian Law, which came into force on June 
21st, 1929, a Royal Decree dated August 2nd, 1929, of notification by 
the Ministry of Commerce dated July 4th, as well as proposals sub- 
mitted by some of the experts, the experts drew up a statement of cer- 
tain principles and of certain rules which they submitted to the Eco- 
nomic Committee in the form of a draft convention.? 


The further report dated September 19, 1931, and draft resolution 
presented by the Second Commission to the Assembly of the League of 
Nations on this subject and the convention will be found in two League of Na- 
tions publications referred to as A.64, 1931, II. B, and C. 642. M. 256, 1931, 
II. B. On March 31, 1932, the final date for signature of the convention, it 
was signed at Geneva by the Honorable Hugh R. Wilson, American Minister 
at Bern, Switzerland. The report of the Secretary of State with a certified 
copy of the convention was submitted to the President on May 27, 1932. 

Rattfications and accesstons. The Senate gave its advice and consent to 
the ratification of the convention promptly, and on July 7, 1932, Mr. Hugh 
Wilson deposited the instrument of ratification of the United States with the 
Secretariat of the League of Nations, being the first signatory to the conven- 
tion to deposit its ratification. This action was promptly followed by the 
deposit of the ratification of Norway on July 18, 1932. It is significant that 
Switzerland deposited its ratification of the convention on September 16, 
1933, although there were no Swiss whaling vessels or reduction plants in 
Switzerland. It is understood that the Swiss Government desired to show 
its interest in the protection of wild life wherever possible and to show the 
interest of a small state in a convention which does not directly concern it. 

The instrument of ratification of the convention by Italy was deposited on 
June 12, 1933, with the reservation “that the accession of the Italian Gov- 
ernment to this convention can in no way constitute a precedent for future 
agreements providing for the limitation of fishing in extra-territorial sea.” 

Article 17 of the convention contained the unusual provision: 


1Dr. Remington Kellogg, National Museum, represented the United States. 

? League of Nations Documents, C.353.M.146.1930.IT. 

3 See also Treaty Information Bulletin No. 32, May, 1932, p. 21. For further history of 
the whaling industry and proposed regulation, see L’ Exploitation des Richesses de la Mer, 
by P. C. Jessup, Académie de Droit International, Recuetl des Cours (1929), Vol. IV, pp. 
408-514; also, this JOURNAL, Vol. 24 (1930), p. 751 et seg. 
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The present convention shall enter into force on the ninetieth day 
following the receipt by. the Secretary General of the League of Nations 
of ratifications or accessions on behalf of not less than eight members of 
the League or non-member states, including the Kingdom of Norway 
and the United Kingdom of Great Britain and Northern Ireland. 


Although eight governments had deposited instruments of ratification or 
accession, the coming into force of the convention was postponed on account 
of the delay of the British Government in taking action on the convention. 
In the course of the discussions in the Second Committee of the XIV (1933) 
Assembly, a member of the Norwegian delegation called attention to the 
delay, and Mr. Hacking, who represented the United Kingdom in the Second 
Committee, stated that the ‘‘delay was due solely to the pressure of essential 
-legislation in Parliament so that the British authorities had not yet had time 
to deal with the convention.” 

The instrument of ratification on behalf of the United Kingdom of Great 
Britain and Northern Ireland was deposited with the Secretariat of the 
League of Nations on October 18, 1934, and by virtue of the provision con- 
tained in Article 17, above quoted, the convention came into effect on Jan- 
uary 16, 1935, on which date it was proclaimed by the President of the United 
States.‘ 

The following countries have ratified or acceded to the Whaling. Conven- 
tion: United States of America, Austria, Brazil, Canada, Czechoslovakia, 
Denmark, including Greenland, Ecuador, Egypt, Finland, France, Great 
Britain and Northern Ireland, not including colonies, protectorates, over- 
seas territories or territories under suzerainty or under mandate exercised by 
the British Government, Italy, Latvia, Mexico, Monaco, New Zealand, The 
Netherlands, including Netherland Indies, Surinam, and Curaçao, Nica- 
ragua, Norway, Poland, Sudan, Spain, Switzerland, Turkey, Union of South 
Africa and Yugoslavia. 

An interesting report on the Convention for the Regulation of Whaling 
was made by the Special Committee of the United States Senate on Conser- 
vation of Wild Life Resources.’ 

Purpose of the Convention. The purpose of the convention is set forth i in 
the report of September 19, 1931, above mentioned, as follows: 


The main object of the draft convention before the Second Committee 
is to secure the adoption by the greatest possible number of countries of 
certain rules intended to prevent, in the interests of the whaling indus- 
try itself, the destruction of a source of. wealth available to all. 

The steady growth of this industry in the last few years, thanks to 
improvements in equipment and technique, has resulted in an ever 
larger annual increase in the number of balaenopiera killed. Estimates 


‘ The convention is printed in this JOURNAL, Supp., Vol. 30 (1936), p. 167. 

6 Senate Committee Print, 78rd Cong., 2nd Sess., incorporating report pursuant to Senate 
Resolution 246, 71st Congress, entitled “Beonomies of the Whaling Industry with Relation- 
ship to the Convention for the Regulation of Wha 
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obtained from various sources show that, for several years past, the 
number taken has varied from 25,000 to 30,000 each season! For the 
season which has just closed, the enormous figure of 40,000 has been 
mentioned. 

Past experience shows the necessity of making an effort to prevent 
the extinction of the species which are chiefly hunted by modern whalers. 

Biologists are not as yet very well acquainted with this branch of 
science and it is impossible to determine the number of these animals 
which could be taken annually without endangering the species. In 
view of the fact, however, that certain species of whales are already prac- 
tically extinct, it will be realized that those species which it is still 
profitable to capture are exposed to serious danger. 


Reference is also made to the following extract from the report of the 
Secretary of State: 

The purpose of the convention is to secure effective international 
action for the preservation of whales from indiscriminate and wasteful 
slaughter. ‘The convention prohibits the taking of right whales, which 
are deemed to include several varieties mentioned in Article 4, and the 
taking or killing of calves, immature whales, or females accompanied by 
calves. It prescribes certain details as to the parts of the whale from 
which the oil must be extracted, and that the wage contracts for the 
employment of gunners and crews shall be so drawn that the remunera- 
tion of the gunners and crews will depend to a considerable extent upon 
ol size and species of the whales taken and the value and the yield of the 


By Article 1 the contracting parties agree to take proper measures 
within the limits of their respective jurisdictions to ensure the applica- 
tion of the convention and the punishment of infractions. Article 8 
and the articles following it contain certain engagements as to licensing 
of whaling vessels and furnishing statistics. 


According to testimony given on February 25, 1936, by Mr. R. F. Fieldler, 
United States Bureau of Fisheries, before the Committee on Foreign Affairs, 
House of Representatives, the whale fishery on the west coast of North 
America captured in 1912, 2,053 whales, resulting in a production of whale 
ou of 2,297,851 gallons produced in seven shore factories. In 1935, 785 
whales were captured with a production of 1,784,150 gallons of whale oil 
from four shore factories and one floating factory. In 1927, the maximum 
production of whale oil from this fishery was obtained amounting to 3,216,- 
517 gallons of whale oil from 1,996 whales.* It is stated that the Norwegian 
Whaling Gazette for 1936 contained the following statement: “For example, 
the blue whale has, practically speaking, disappeared from these and Western 
Mexican waters.’’? 

Dr. T. 8. Palmer, formerly with the Biological Survey, Department of 
Agriculture, made the following statement regarding the necessity for action: 


About the time of the War of 1812, our vessels began to outfit for 
voyages extending over 2 or 3 years. A hundred years ago, 1835, I 


§ Hearings on 8. 3413, 74th Cong., Ist Sess., p. 97. 7 Hearings, supra, p. 101. 
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believe there were as many as 100 vessels operating in the Sea of Japan, 
between Japan and Chosen. In 1846, or thereabouts, we had some- 
thing like 735 whaling vessels of American registry, and we had some- 
thing like 40,000 people employed in the industry, and we had an invest- 
ment of something like $40,000,000. 

Last year, 1935, we had two shore stations in Alaska, and a floating 
ae off California, and we imported something like 3,000,000 gallons 
of oil. 

Legislative Acts to give effect to Convention—Law enacted by British Parlia- 
ment. Although the coming into effect of the convention was postponed due 
to the delay in receiving the ratification of the United Kingdom, it is worthy 
of note that the British Parliament had, prior to the deposit of its instrument 
of ratification, enacted legislation to give effect to the convention. Such 
legislation was contained in the Whaling Industry (Regulation) Act, 1934,° 
which received Royal assent on July 31, 1934. Section 8 of the Act creates 
the position of “Whale Fishery Inspector” and authorizes him to “board or 
enter any ship or factory which he has reason to believe is being used for 
taking or for treating whales, and inspect the ship or factory and its plant and 
equipment.” He may also in the case of such a ship “require the master and 
crew or any of them or in the case of such a factory as aforesaid, require the 
occupier or manager thereof and the employees therein or any of them, to 
produce all such licenses, records and other documents as the Inspector con- 
siders it necessary to inspect, and to answer all such inquiries as he considers 
it necessary to make.” The Act further provides that any Whale Fishery 
Inspector “shall, during such period as may be specified in his authority, be 
entitled to remain on board the ship, to be provided with subsistence and 
accommodations therein and to be present at all operations in connection 
with the treating of whales on board the ship.” A fine of £100 is imposed on 
every person who “obstructs or refuses facilities to such an Inspector in the 
discharge of his functions.” The Board of Trade issued the Whaling Industry 
(Ship) Regulations on August 29, 1934 (No. 981), and a revision of them was 
issued on August 29, 1935.!° 

Legislation enacted by the United States. On August 13, 1935, Senator 
Peter Norbeck introduced in the Senate of the United States the Bill 8. 3413 
entitled “A bill to give effect to the convention between the United States 
and certain other countries for the regulation of whaling, concluded at Ge- 
neva, March 31, 1932 and for other purposes.” Sections 2, 5, 10 and 14 of 
the bill were based upon the Migratory Bird Treaty Act approved July 3, 
1918," which gave effect to the Treaty concluded between the United States 
and Great Britain in Respect to Canada on August 16, 1916, for the Protec- 
tion of Migratory Birds.“ It will be recalled that the provisions of this Act 

8 Hearings, supra, p. 81. +24 and 25 Geo. V, Chap. 49, 1934 Law Reports 418. 

10 Statutory Rules and Orders, 1935, No. 885. 11 40 Stat., Pt. I, p. 755. 

12 39 Stat., Pt. IT, p. 1702; this JOURNAL, Supp., Vol. 11 (1917), p. 62. See also Convention 
for Protection of Migratory Birds and Game Mammals, concluded Feb. 7, 1936, between 


the United States and Mexico, and the Act of Congress approved June 20, 1936, 49 Stat. 
1555; U. 8. Code, Supp. I, Title 16, Secs. 703-708a. 
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were upheld in an opinion written by former Associate Justice Oliver Wen- 
dell Holmes in the case of Missouri v. Holland.“ Sections 3, 4, 6, 8 and part 
of Sections 12 and 13 of the bill were taken from the convention. The bill 
was referred to the Senate Committee on Foreign Relations which submitted 
a favorable report on it on August 28, 1935,“ and it passed the Senate 
August 24, 1935. The first session of the 74th Congress adjourned before 
action was taken on the bill in the House of Representatives. 

When the second session of the 74th Congress convened on January 3, 
1936, the Bill S. 3413 was considered by the House Committee on Foreign 
Affairs. The bil as it passed the Senate placed responsibility for the en- 
forcement of the Act on the Secretary of the Treasury. Asa result of further ` 
consideration by the House Committee it was brought out that the pending 
bill was similar to the Fur Seal Act of August 24, 1912, entitled “An Act to 
give effect to the convention between the United States and Great Britain, 
Japan and Russia, for the preservation and protection of fur seals and sea 
otter which frequent the waters of the North Pacific Ocean, concluded at 
Washington, July 7, 1911” 18 in which the regulatory powers are vested in the 
President and it is made the duty of the Secretary of Commerce under the 
direction of the President to see that the said convention, the provisions of 
the Act and the regulations made pursuant thereto are executed and en- 
forced. Furthermore the Bureau of Fisheries had compiled biological data 
respecting marine life and had charge of the issuance of various licenses. 
The bill was accordingly amended to place the responsibility for the enforce- 
ment of the Act also on the Secretary of Commerce, with the power to arrest 
placed in the Coast Guard and the customs officers! of the Treasury Depart- 
ment, in officers of the Department of Commerce and in naval officers. Sec- 
tion 8 also provided that licenses for factories on shore and for ships should 
be issued by the Department of Commerce. Hearings were held on the bill 
by the House Committee on Foreign Affairs on February 11, 18, and 25, 
and March 8, 7, and 10, 1936, and the bill was reported to the House of Rep- 
resentatives with amendments on March 12, 1986. The report read in part 
as follows: 


Since the Middle Ages whales have been utilized in various ways and 
at certain times have been the basis of large and important industries 
employing thousands of men, not only in the United States but also in 
Europe. So far as the United States is concerned, an effort is being 
made to conserve the last remnant in our coastal waters of species 
formerly abundant and commercially important. 


13 262 U.S. 416; this JOURNAL, Vol. 14 (1920), p. 459. 

14 Senate Report No. 1455, 74th Cong., Ist Sess. 

18 37 Stat., Pt. I, p. 499, U.S.C., Title 16, Secs. 632-643A; this JOURNAL, Supp., Vol. 7 
(1913), p. 140. 

16 For the convention, see 37 Stat., Pt. II, p. 1542; this JOURNAL, Supp., Vol. 6 (1911), p. 
267. 

18 See the Tariff Act of 1930, Sec. 527 (46 Stat. 741; U. 8. Code 1934, Title 19, Sec. 1527), 
which prohibits the importation of any wild mammal or bird taken, killed, possessed or 
exported in violation of Jaw or regulation of a foreign country. 
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In the United States whale products are utilized chiefly for the follow- 
ing purposes: (1) Whale oil is converted into soap, and several million 
gallons are imported annually; (2) the flesh, entrails, and residue from 
processed blubber are converted into guano and tankage; (8) bones are 
converted into bone meal, fertilizer, and bone charcoal; and (4) con- 
siderable quantities of frozen whale meat are utilized in the manufacture 
of pet food.!” 


The bill received the approval of the President on May 1, 1936. l 

In addition to the similarity to the Migratory Bird Treaty Act and Fur 
Seal Act above mentioned, this Whaling Act may be compared to the Act of 
Congress approved May 2, 1932, for the Protection of the Northern Pacific 
Halibut Fishery,” which was based upon the convention concluded on May 
9, 1930, between the United States and Canada.?° 

Legislation enacted in other countries. Legislation on this subject has also 
been enacted in Norway, Denmark,” and in Mexico.” Regulations on the 
subject have also been issued in Scotland, Finland,” and in the Province of 
British Columbia.” 

Regulations in the United States. Regulations under the convention were 
issued by the Secretary of Commerce and the Secretary of the Treasury and 
were approved by the President on October 9, 1936.27 The first article 
provides that the Convention, the Whaling Treaty Act, and the Regulations 
“apply to all nationals, vessels, and boats of the United States in all the 
waters of the world, and to all persons, vessels, and boats in the United 
States, its territories and possessions, including the territorial waters 
thereof.” Article 2 gives a list of the whales included within the terms of the 
Convention and the Act. Article 3 fixes the minimum length of whales 
which shall be deemed to be calves or suckling whales. Article 4 states that 
“the hunting, taking, capturing, killing, possession, sale, purchase, ship- 
ment, transportation, carriage, import, or export of any baleen or whale- 
bone whale, or the possession, sale, purchase, shipment, transportation, 
carriage, import, or export of the products thereof, except as provided in the 
following article, shall be deemed compatible with the terms” of the Conven- 
tion and permitted by the Regulations. Article 5 then specifies the whales 
which may not be so disposed of, and contains two exceptions, namely, for 


17 House Report No. 2164, 74th Cong., 2nd Sess. 

18 49 Stat. 1246; this JOURNAL, Supp., Vol. 30 (1936), p. 198. 

19 47 Stat. 142; United States Code, Title 16, Secs. 771~771-J. 

10 47 Stat., Pt. 2, p. 1872; this JOURNAL, Vol. 25 (1981), p. 188. 

n See Act of June 14, 1985, published in Legal Gazette on June 30, 1935. 

z: Bee Lovtidende for Kongeriget Danmark, 1934, pp. 578-580, 1789. 

23 See Diario Oficial, March 15, 1927. 

a See Whale Fisheries (Scotland) Act, 1907, and Whaling Industry (Factory) (Scotland) 
Regulations, 1935, dated July 19, 1935. 

35 See Law of March 13, 1936, and Decree of April 3, 1936. 

#8 See Order in Council of Feb. 17, 1931, pp. 28-30. 

*7 See Federal Register, Oct. 17, 1936, Vol. 1, p. 1871. 
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“scientific purposes” and “by natives or Eskimos engaged in whaling who use 
only canoes or other native craft propelled by oars or sails, do not carry fire- 
arms, are not employed by others than natives or Eskimos, and are not 
under contract to deliver products of their whaling to any third person,” 
subject to certain conditions. The sixth article excepts from the Regula- 
tions dolphins or porpoises, and disavows any intention to permit any act 
contrary to the laws and regulations of any State or Territory made for the 
purpose of giving further protection to whales when such laws and regula- 
tions are not inconsistent with the Convention or the Whaling Treaty Act. 

Statistics. The Norwegian Government has published seven pamphlets 
containing statistics with regard to the whaling industry. These pamphlets 
are very valuable as they disclose the extent to which the whaling industry 
has changed. The last pamphlet, published on June 15, 1936, contains the 
following interesting statement: 

According to the resolution of the Storting of June 13, 1935, a series of 
amendments were on June 14, 1935, adopted in the Norwegian Whaling 
Act. By order in Council of June 21, 1935, there were also issued new 
regulations, whereby it was, inter alta, provided that until further notice 
catching of baleen whales southward of 40° South latitude may only be 
carried on during the period December 1, to March 15, both days 
inclusive. 

The British Whaling Act of August 29, 1935, established the same 
time limitation.*§ 


Conclusions The international codperative action taken by the nations 
who are parties to the International Convention for the Regulation of Whal- 
Ing is another example of what can be accomplished by friendly assistance 
between nations in the accomplishment of objects which are of mutual ad- 
vantage to all of them. The foresight shown in preservation of whales will 
be of great benefit to future generations. The Fur Seal Convention, the 
Migratory Bird Convention and the Halibut Fishery Convention. will doubt- 
less be followed by further international agreements for the preservation of 
plant and animal life.2” Such mutual coöperation between nations in these 
activities will doubtless contribute to a better era in international relations. 

28 International Whaling Statistics, VII, Edited by The Committee for Whaling Statistics 
Appointed by the Norwegian Government. 

+° See, for example, the International Convention for the Protection of Fauna and Flora, 


signed at London, Nov. 8, 1933. The Institute of Pacific Relations is studying the fisheries 
of the Pacific. 


CHRONICLE OF INTERNATIONAL EVENTS | 


For ru» Perion Avaust 16-Novemaurre 15, 1936 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B.T. N., Bulletin of International News; C. 8. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York 
Times); Europe, L'Europe Nouvelle; Hz. Agr. Ser, U. 8. Executive Agreement Series; 
Geneva, A Monthly Review of International Affairs; G. B. Treaty Sertes, Great Britain 
Treaty Series; J. L. O. B., International Labor Office Bulletin; L. N. M. 8., League of 
Nations Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. 8. 
League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press Releases, 
U. 8. State Department; R. A. I., Revue aéronautique international; T. I. B. Treaty 
Information Bulletin, U. S. State Department; U.S. T. 8., U.S. Treaty Series. 


April, 1986 
15 France—Great Brrrarn. Signed convention supplementary to convention of Feb. 
2, 1922, to facilitate conduct of legal proceedings. France No. 1 (1936). 


June, 1986 

19 DenmarK—Great Barrarn. Signed agreement supplementary to agreement of 
April 24, 1933, relating to trade and commerce. Denmark No. 1 (1038), 
Cmd. 5206. 


July, 1938 

13 Comparative Law Acappmy. International Academy of Comparative Law held 
12th annual session at The Hague. Société de législation comparée. Bulletin, 
July—Sept., 1936, p. 341. 


20  ##CoLomnra—Perru. Signed four conventions at Lima: (1) Interchange of publica- 
tions, (2) intellectual and cultural exchange, (3) information on civil status, 
(4) the census. P. A. U., Nov. 1936, p. 887. 


20 Ecuapor--Unitep States. Reciprocal agreement providing for waiver of passport 
visa fees announced. T.F. B., Aug. 1936, p. 18. 


August, 1986 
1 Bsverom—NetHertanns. Netherlands Government filed with Permanent Court 
of International Justice an application instituting proceedings against Belgium 
in Water of the Meuse River case. L. N. M.S., Aug. 1936, p. 247. 


1 te November 13 Non-Invervention IN Sparn. On Aug. 1, Leon Blum, French For- 
eign Minister, addressed appeal to British and Italian Governments for adoption 
and observance of an agreed arrangement for non-intervention in Spain. N. F. 
Times, Aug. 2, 1936, p. 1. British reply of Aug. 4 agreed, provided Italy also 
consented, and suggested extension of negotiations to include other Powers. 
N.Y. Times, Aug. 5, 1986, p. 3. Italy’s reply on Aug. 6 accepted conditionally. 
France extended her proposals to Germany, Soviet Russia and Portugal and 
draft agreement for non-intervention was forwarded to governments concerned 
as soon as they had agreed to coéperate. Germany consented with reservations, 
Text: Times (London), Aug. 19, 1936, p. 10. Italy’s reply dated Aug. 21 accepted 


120 


10 
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with two reservations. Text: Times (London), Aug. 22, 1936, p. 10. An embargo 
on arms to Spain, effective at once, was announced by Germany, France and 
US8.R. on Aug. 24, Portugal on Aug. 27, and Italy on Aug. 28. About 18 other 
European nations agreed to associate themselves with the agreement. On Aug. 
31, eleven countries approved formation of an international committee to ex- 
change information on the imposition of an arms embargo. N. Y. Times, Sept. 1, 
1936, p. 13. The opening meeting of the International Committee for the appli- 
cation of agreement regarding non-intervention in Spain was attended by repre- 
sentatives of 26 countries. Official statement: Times (London), Sept. 10, 1936, 

= p.12. Portugal refused to attend the meeting. Text of note: Times (London), 
Sept. 11, 1936, p. 13. Text of all notes exchanged between the French and other 
governments constituting the non-intervention agreement: Le Temps, Sept. 11, 
1936; L'Europe Nouvelle, Sept. 26, 1936, Supplement 44. A second meeting of 
the Committee was held on Oct. 9 to consider Russian and Italian charges. Text 
of statement: NV. Y. Times, Oct. 10, 1936, p. 1. At third meeting, held on Oct. 28, 
a letter from Soviet delegation repeated charges that Germany, Italy and Portugal 
were supplying arms to rebel forces, and declared itself no longer bound by non- 
intervention agreement to any greater extent than remaining participants. N.Y. 
Temes, Oct. 24, 1936, p. 1; Times (London), Oct. 24, 1986, p. 14. On Oct. 27, 
Portugal withdrew from the Committee but was later cleared of charges against 
her. At later meetings of the Committee, charges of Italy against Soviet Russia 
were considered. C.S. Monitor, Nov. 13, 1936, p.1. On Nov. 6, the report of the 
secretary of the International Committee was published as British Parliamentary 
Paper Cmd. 6300. See also B.I. N., Aug. 15-Nov. 21, 1936. 


Strarrs Convention. On Aug. 5, Turkish Government sent note to League of 
Nations concerning rules provisionally applied in the Straits; total tonnage in 
the Black Sea of respective fleets of the littoral powers (Aug. 18) and suspension 
of activities of the Straits Commission (Aug. 24). L. N.O. J., Aug./Sept. 1936, 
p. 831. 


Sparn—Uniren States. State Department sent instructions to Embassy and all 
United States consulates in Spain, making clear its attitude toward the civil 
conflict in Spain, with special reference to U.S. neutrality law. Press Releases, 
Aug. 15, 1936, p. 152. 


Brazi—Great Barrarn. Exchanged notes on behalf of Newfoundland regarding 
commercial matters. G. B. Treaty Series, No. 24 (1936), Cmd. 5287., 


Urvavay. In an effort to bring Spanish civil war to a peaceful end, Don José 
Espalter, the Foreign Minister of Uruguay, sent notes to all Foreign Ministers 
of governments who will participate in Inter American Conference at Buenos 
Aires, suggesting offer of mediation to Spain. Times (London), Aug. 18, 1936, 
p.9. Reply of United States Dept. of State declined to participate in mediation 
move in Spain. Text of notes: Press Releases, Aug. 22, 1936, pp. 175-176; N. Y. 
Times, Aug. 21, 1936, p. 1, C. 8. Monitor, Aug. 21, 1938, p. 1. 


Kameron Incipent. On Aug. 19 Spanish Government warships stopped German 
steamer Kamerun seven miles off Spanish coast, then allowed her to proceed to 
Genoa. N. Y. Times, Aug. 20, 1936, p. 3. German Government lodged diplo- 
matic protest in Madrid and on Aug. 20 issued orders to its warships patrolling 
off Spain to resist if Spanish Government ships again interfered with German 
merchantmen outside three-mile limit. N. Y. Times, Aug. 21, 1986, p. 1; C. S. 
Monitor, Aug. 22, 1936, p. 1. 
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SCANDINAVIAN CONFERENCE on Leacus or Nations Rerorm. Foreign Ministers of 
the four Scandinavian countries met at Copenhagen. B. 1. N, Aug. 29, 1938, 
p. 13; N. Y. Times, Aug. 21, 1936, p. 2. 


BoLrvra—Panacuar. Signed agreement for resumption of diplomatic relations on 
Aug. 25, following declaration by the Chaco Peace Conference in Buenos Aires on 
Aug. 22 that repatriation was completed. P. A. U., Oct. 1936, p. 808; Press Re- 
leases, Aug. 20, 1986, p. 198. 


France—Unirep Statas. Exchanged ratifications of additional extradition con- 
vention, signed at Paris, April 23,1936. T.I. B., Aug. 1986, p. 8. 


Sparn—Unrrep States. Noté from Secretary Hull, delivered to Foreign Office of 
Spain, declared that United States would not recognize validity of war zone 
around certain Spanish ports unless effective blockade was maintained. Text: 
Press Releases, Aug. 29, 1936, p. 192; N. Y. Times, Aug. 27, 1936, p. 3. 


ÅUBTRIA—GERMANY. Signed agreement in Berlin regulating questions of trade, 
travel and payments, together with agreement relaxing passport regulations for 
people living on frontier of both countries. B. J. N., Sept. 12, 1936, p. 15. 


Earpr—Graat Brrrain. Treaty of alliance signed at London, provides for eventual 
termination of British military occupation, and gradual abolition of capitulatory 

. régime. C. S. Monitor, Aug. 26, 1936, p. 5. Summary of treaty: N. Y. Times, 
Aug. 28, 1938, p. 14. Text: Times (London), Aug. 28, 1936, p. 7. Cmd. 6270. 


Breratum—Cuux. Signed commercial treaty at Santiago de Chile. N. Y. Times, 
Aug. 29, 1936, p. 2. 


Great BrRrrarin—NETHERLANDS. Exchanged notes for reciprocal exemption from 
taxation of air transport profits. Text: G. B. Treaty Series, No. 26 (1936). 


Itauy—Norway. Signed agreement for resumption and regulation of trade. 
B. I. N., Sept. 12, 1986, p. 21. 


Norwar—Russia. Note from Soviet Government repeating accusations against 
Leon Trotsky and demanding extradition, handed to Foreign Office of Norway. 
Times (London), Aug. 31, 1936, p. 11; N. Y. Times, Aug. 30, 1936, p. 1. Reply 
rejected Soviet demands. N. Y. Times, Sept. 4, 1936, p. 5. 


30 to September 10 Kans (U. S. destroyer). On Aug. 30 Secretary of State Hull issued 
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statement regarding attack on an American naval vessel (destroyer Kane) about 
40 miles off the Spanish coast by an unidentified monoplane. Press Releases, 
Aug. 29, 1936, p. 193. He also sent telegraphic instruction to American Embassy 
at Madrid relative to bombing of the Kane on Aug. 30.: American Consul at 
Seville instructed to make similar representations informally to Gen. Franco. 
Text: Press Releases, Sept. 5, 1936, p. 201. Official communication to State De- 
partment on Sept. 8 from Gen. Franco, commander-in-chief of Spanish rebels, 
admitted possibility of error and expressed regrets. Press Releases, Sept. 12, 
1936, p. 225; N. Y. Times, Sept. 9, 1936, p. 8. Madrid Government’s reply to 
State Department inquiries brought formal note, deploring the incident, and 
disclaiming all responsibility for the incident. N. Y. Times, Sept. 9, 1936, p. 8. 


GERMANY—Po.ann. Signed two agreements in Berlin regulating payment of rail- 
way transit indebtedness until end of 1936, and settlement of arrears by “financial 
counter-claims” of Germany against Poland. Times (London), Sept. 2, 1986, 
p. 9. 
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September, 1986 
1 Nicaracua—Unitep States. Trade agreement, signed Mar. 11, 1936, proclaimed 
by the President of Nicaragua on Aug. 31 and by the President of the United 
States on Sept.1. T.I. B., Sept. 1936, p. 12. 


2 Great Brirarin—-Torxry. Signed agreement respecting trade and clearing (with 
protocol). Text: G. B. Treaty Series, No. 25 (1936). 


2-3 Lonpon Navar Treaty. Japan’s reply of Sept. 2 to the British note of July 15 
invoking the “escalator” clause of the London Naval Treaty of 1930, proposed to 
retain extra submarines as well as destroyers. Times (London), Sept. 3, 1936, 
p. 12; B. I. N., Sept. 12, 1936, p. 28. On Aug. 15, United States notified British 
Government they would follow British action m retaining 40,000 tons of destroy- 
ers above 1930 Naval Treaty limits after end of 1986. B. J. N., Sept. 12, 1936, 
p. 33. 


5-12 Worp Power Conrrrence. Held third congress in Washington in connection with 
second congress of the International Commission on Large Dams, attended by 
3,000 delegates from 52 nations. Development and use of national resources in all 
nations were discussed. N. Y. Times, Sept. 6-13, 1936; U. 8. News, Sept. 14, 
1936, pp. 3 and 15; New Republic, Sept. 23, 1936, p. 169. 


6  Jfrance—Po.anp. Initialed political military agreement in Paris, reviving old 
alliance. Foreign Policy Bulletin, Sept. 18, 1986; N. Y. Times, Sept. 7, 1936, p. 3. 


7-26 PALESTINE. On Sept, 7, text of British Government’s “statement of policy” made 
public. Times (London), Sept. 8-9, 1936, p. 12. On Sept. 13, Higher Arab 
Committee issued its reply. Times (London), Sept. 14, 1936, p. 14. On Sept. 26, 
the Palestine Martial Law (defense) Order in Council was published in London 
Gazette. Text: Times (London), Sept. 30, 1936, p. 11. 


8 Erniora. Emperor Haile Selassie appealed to peoples of the world to save the 
Ethiopian people, claiming that two-thirds of country was still unconquered. 
Text: Times (London), Sept. 9, 1986, p. 11. 


9  France—Syris. Signed treaty in Paris by which Syria will become independent 
state and enter League of Nations in three years, ending mandatory régime. 
Times (London), Sept. 11, 1936, pp. 13 and 15; N. Y. Times, Sept. 10, 1936, p. 19. 
Text: L'Europe Nouvelle, Nov. 28, 1936, Suppl. No. 48. 


10 InreenationaL Law Association. Thirty-ninth congress opened in Paris. N. Y. 
Times, Sept. 11, 1936, p. 14. 


13-14 LITTLE ENTENTE CONFERENCE. Held at Bratislava, by Foreign Ministers of Czecho- 
slovakia, Rumania and Yugoslavia. Text of final communiqué emphasising 
solidarity of the three states and fidelity to the League of Nations. Central 
European Observer, Sept. 18, 1936, p. 291; N. Y. Times, Sept. 15, 1936, p. 32. 


14 Boxryia—Perv. Signed convention on social and Indian studies and legislation by 
which both nations agree to exchange all laws issued relating to their native races, 
legislation of Indian communities, etc. P. A. U., Dec. 1936, p. 968. 


14  Borrvia—Perv. Signed in Lima a general pact of friendship and non-aggression, 
providing mutual guarantees and creating an investigation and conciliation com- 
mission, composed of one delegate from each country. P. A. U., Dec. 1936, p. 968. 


14 JIrary—Potanp. Signed economic agreement in Rome providing for increase in 
deliveries of Polish coal. B. J. N., Sept. 26, 1936, p. 280. 
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17-23 Broapcastina Conrerencs. Intergovernmental conference on broadcasting in 
cause of peace held in Geneva with representatives of 37 countries. Convention 
signed on Sept. 23 by 18 countries, and final act by 28 countries. L. N. M. 8., 
Sept. 1936, p. 269. Texts: L. N. Docs. C.399.M 252.1936. XJ], and C.399(a) .M 252- 
(a)1936.X11. ) 


17-21 INTERNATIONAL PARLIAMENTARY COMMERCIAL Conrerence. Twenty-first assembly 
held at Bucharest, Rumania. T. J. B., Sept. 1936, p. 11. 


17 Ss Laacus or Nations Rerorm. Secretariat of the League published study of pro- 
posals for reform of the Covenant submitted by members of the League (France, 
Uruguay, U. S. S. R., Argentina, New Zealand, Lithuania, Norway, Latvia). 
L. N. M. 8., Aug. 1936, p. 234; L. N. Doc. C.376.M 247.1936.VII. 


18-25 Afris, Leas Exrrrts. International technical committee of aérial legal experts 
represented by 16 countries held session in Berne, Switzerland, and adopted two 
draft conventions: (1) assistance and salvage of aircraft, (2) sérial collisions. 
T. I. B., Oct. 1936, p. 14. 


18 to October 10 Leagun or Nations Counon. Held 93d session in new Palace of the 
League, with Manual Rivas Vicuna of Chile presiding. Economic, financial, 
mandate and other reports were considered, and the Council participated in 
election of three new Judges of the Permanent Court of International Justice. 
L. N. M. 8., Sept. 1938. 


18 Locarno Conrmrence. On Sept. 18, Mr. Eden handed to diplomatic representa- 
tives of France, Germany, Italy, and Belgium a note containing formal invitation 
to conference in London of so-called Locarno Powers before the end of October. 
B. I. N., Sept. 26, 1938, pp. 1-11. Summary of previous negotiations. Times 
(London), Sept. 19, 19368, p. 12. 


21 Great Barrarn——Norway. Official statement on Anglo-Norwegian whaling dispute 
made public, regarding agreement upon measures to be taken to prevent exces- 
sive inroads into the stock of whales. Times (London), Sept. 22, 1936, p. 13. 


21 to October 10 Leaaus or Nations ASSEMBLY. Seventeenth ordinary session held at 
Geneva, with 52 states'represented. Saavedra Lamas of Argentina elected presi- 
dent. Address on regional arbitration: Times (London), Sept. 22, 1936, p. 14. 
New Zealand and Sweden were elected as non-permanent members of Council 
to succeed Argentina, Australia and Denmark. Two temporary seata on Counail 
were created for China and Latvia for the period 1036-1939. Three new Judges 
of the Permanent Court of International Justice were elected. (Hudson, Ham- 
marskjold, and Cheng Tien-hsi.) A commission to include all states members 
to deal with League reform was setup. L. N. M. 8., Sept./Oct. 1986. The Third 
Committee, sitting for the first time since 1932, agreed to French proposal that 
Council be requested to convoke the Bureau (Steering Committee on Disarma- 
ment). Rules of procedure of Assembly were amended. Text of resolutions: 
L. N. M. S., Oct. 1936, p. 321. 


22 Sparn—Unvavay. Diplomatie relations severed by Uruguay, following attack on 
Uruguayan citizens. N. Y. Times, Sept. 23, 1936, p. 7; Times (London), Sept. 
23, 1936, p. 12. 


23 to October 18 Crra—Japan. On Sept. 23, a Japanese sailor was killed and two 
wounded at Shanghai in the International Settlement. Japanese troops took 
control and Japanese marines took possession of part of Chapei in the Chinese 
part of Shanghai. N. Y. Times, Sept. 24, 1936, p. 1. Japan’s proposals to re- 
move causes of Sino-Japanese friction. N.Y. Times, Sept. 28, 1936, p. 9; Sept. 27, 
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1936, IV, 6. On Oct. 1, Nanking Central Government refused to accept Japanese 
demands and countered with five demands of its own. Summary: N. Y. Times, 
Oct. 11, 1936, p. 1. Hangchow negotiations and list of Japan’s seven demands. 
N. Y. Times, Oct. 19, 1936, p. 13. Editorial Research Reports (Washington), 
Oct. 26,1936. On Nov. 11, Nanking Government issued note to foreign embassies 
requesting evacuation of all foreigners from certain territory while measures for 
suppression of bandits were being taken. N.Y. Times, Nov. 12, 1936, pp. 1, 12. 


Austrian Finances. Financial control of Austria terminated by League of Na- 
tions Council on presentation of Financial Committee’s report. L. N. M. 8., 
Sept. 1936, p. 2868. 


INTERNATIONAL MONETARY AGREEMENT, On Sept. 25, the Secretary of the Treasury 
issued statement that the Government of the United States would codperate 
with Great Britain and France to stabilize international exchange rates at result- 
ing new levels. Text: Press Releases, Sept. 26, 1936; N. Y. Times, Sept. 26, 1936, 
p. 1; U. S. News, Sept. 28, 1936, p. 3. Text of British official statement: Times 
(London), Sept. 25, 1936, p. 12. 


Simpson, Lawrence B. Based solely on charge of sedition, National Socialist tri- 
bunal sentenced American seaman to three years in penitentiary. N. Y. Times, 
- Sept. 29, 1936, p. 1. 


Ecuapor—Perrv. Arbitration commission for settlement of border dispute opened 
sessions in Washington. Text of President Roosevelt’s welcome and replies of 
chairmen of delegations. N. Y. Times, Oct. 1, 1936, p. 25; P. A. U., Nov. 1936, 
p. 833. 


GERMAN DECLARATION on CunneNncy. Joint declaration, issued by Reich Govern- 
ment and Reichsbank, read by Dr. Schacht to central committee of the Reichs- 
bank, stated that the mark would not be devaluated. Times (London), Oct. 1, 
1936, p. 11. Text: Times (London), Oct. 1, 1986, p. 4. 


Sparn. Spanish delegation to League of Nations published in French the notes to 
non-intervention Powers and annexed notes to Germany, Italy and Portugal. 
The note, dated Sept. 15, to the non-intervention Powers demands “raising of the 
embargo on the export of arms to the Spanish Government and rigorous prohibi- 
tion of the supplying of war materials to the Rebels.” N.Y. Times, Oct. 1, 1936, 
p. 2. 


October, 1986 


1 


Buiaarta—Iraty. Signed agreement for resumption and regulation of trade and 
financial relations. B. J. N., Oct. 10, 1936, p. 28. 


JAPAN—-Russis. Reached agreement on dispute over fishing rights in the Pacific, 
after 18 months’ negotiations. N. Y. Times, Oct. 3, 1936, p. 25. 


Finnanp—Unrrep Srares. President Roosevelt proclaimed trade agreement 
signed May 18, 1936. Press Releases, Oct. 3, 1936, p. 280; T. I. B., Oct. 1936, 
p. 14. l 

Great Berrain—Saunr Arasia. Agreement arranged by exchange of notes to ex- 
tend treaty signed at Jedda on May 20, 1927, for seven years. Times (London), 
Oct. 9, 1936, p. 183. 


624 Marrrme Lasor. Two maritime sessions of the International Labor Conference 


were held in Geneva, with 33 states represented. Six conventions and two 
recommendations were adopted, including provision for an eight-hour day, a 
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three-watch system aboard all steamers of more than 2,000 tons, and a convention 
raising minimum age for employment at sea from 14 to 15 years. Resolution to 
convoke another economic conference. 7. L. O. Af. 8. Sept./Oct. 1936; i F: 
Times, Oct. 25, 1938, p. 24. 


6 Mexico—-Uniren Srares. Signed convention for recovery of Solan motor vehicles, 
airplanes, ete. N. Y. Times, Oct. 7, 1986, p. 15; Press Releases, Oct. 10, 1936, 
p. 207; T. I. B., Oct. 1986, p. 19. 


7 Denmarg—Unrrep STATES. President Roosevelt proclaimed the supplementary 
extradition convention of May 6, 1936, Pano One of which were exchanged on 
Sept. 30. T.I. B. Oct. 1936, p. 12. 


8  Gaear Barrarn—Perv. Signed ee ee ERA commercial and naval ay 
to supplement existing pact. .C. S. Monitor, Oct. 8, 1936, p. 4. 


8 Permanent Court oF INTERNATIONAL Justice. Mr. Manley O. Hudson of the 

l United States, Herr Hammarskjold of Sweden, and Dr. Cheng Tien-bsi of China, 
were elected judges by the League Assembly for seats vacant by death of Herr 
Walther Schiicking, and resignations of Mr. Frank B. Kellogg and Dr. Wang 
Chung-hui. L. N. M.8., Oct. 1936, p. 319; N. Y. Times, Oct. 9, 1936, p. 10. 


13 Currency Srapuization. Arrangement between the United States, Great. Britain 
and France, for purchase and sale of gold in connection with monetary stabiliga- 
tion agreement of Sept. 25, 1986, announced by the Treasury. Text: T. J. B. 
Oct. 1936, p. 17; N. Y. Times, Oct. 13, 1936, pp. 1,6. Feature article: N. Y. Times, 
Oct. 18, 1936, IV, p. 10; Contemporary Review, Dec. 1936, p. 737. 


14 Berorom’s Narionan Pourcy. In a speech to his Council of Ministers, King liso: 
_pold announced new defence policy and resumption of pre-war neutrality. N. Y. 


Times, Oct. 15-16, 1936, p. 1; Times (London), Oct. 16-16, 1936, p. 14; Foreign 


Policy Bulletin, Oct. 23, 1936. 


14 Pan Amuntcan Union. Dr. Pedro dè Alba of Mexico elected to the position of 
assistant director of the Pan American Union. P. A. U., Dec. 1936, p. 915. 


16 Monrrions rw Francs. Pierre Cot, Foreign Minister, announced that all factories 
manufacturing airplane and aviation motors to fill government contracts are to 
be nationalized at once. N. Y. Times, Oct. 17, 1936, p. 1. 


19-26 Trereceapa Conrerence. Fifth meeting of International Consulting Committee 
on Telegraphs held at Warsaw, Poland. Summary of proposals; Press Releases, 
Nov. 21, 1936, p. 399. 


19 Lra Ewrente. Economic Council of Little Entente—Rumania, Yugoslavia, 
Czechoalovakia—meeting in Bucharest, announced decision on postal union and 
unification of telegraph and telephone services among states of Little Entente, 
Greece and Turkey. N. Y. Times, Ost. 21, 1936, p. 6. 


22 Caran? GERMANY. Signed provisional trade agreement and a payments agree- 
ment to remain in foree for one year. These were based on reciprocal moat- 
‘favored nation treatment, B.I. N., Nov. 21, 1986, p. 19; N. Y. Times, Oct. 26, 

1938, p. 1. l 


23 Germany—Iraty. Both countries announced mutual agreement to consult and 

collaborate on all problems affecting parallel interests in European diplomacy 

- and economy. N. Y. Times, Oct. 24, 19386, p. 1. Six points of the accord: N. Y, 
Times, Oct. 26, 1936, p. 1; Times (London), Oct. 26, 1936, pp. 13-14. 
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Porrugar—Spain. Diplomatic relations suspended by Portugal. N. Y. Times, 
Oct. 24, 1986, p. 1. 


Beres Munrrions Inqumy. Royal Commission on Private Manufacture of and 
Trading in Arms issued its report after twenty months of labor. Nationalization 
of British arms not approved. N.Y. Times, Nov. 1, 1936, p.7. Findings: Times 
(London), Nov. 2, 1936, p. 14; Text: Cmd. 5292. 


31 to November 7 [INTER-AMERICAN CoNFERENCH FOR THE MAINTENANCE OF Pace. List 


of American delegates made public. Press Releases, Oct. 31, 1936, p. 348. On 
Nov. 1, President Roosevelt received invitation to attend. N.Y. Times, Nov: 8, 
1936, p. 39. American delegation sailed on Nov.7. Statement of Secretary Hull 
and broadcast address by President Roosevelt. Press Releases, Nov. 7, 1936, 
p. 372. 


November, 1986 


4 


10 


11 


ii 


11 


GERMANY. Issued order making it obligatory for holders of German foreign bonds, 
acquired after July 12, 1931, and of foreign securities not quoted on an exchange, 
to offer their holdings to the Reichsbank. B.I. N., Nov. 21, 1936, p. 486. 


Great Barrarn—lIraty. Signed commercial agreement in Rome. Summary: Times 


(London), Nov. 12, 1936, p. 13; N. Y. Times, Nov. 10, 1936, p. 17. Text: Cmd. 
5306. 


SUBMARINES IN War. Procès-verbal embodying rules governing operation of sub~ 
marines in war was signed in London by Great Britain, France, Italy, Japan, 
Trish Free State, United States of America and Australia, Canada, India, New 
Zealand and South Africa. N. Y. Times, Nov. 7, 1936, p. 6. Text of rules: 
Times (London), Nov. 7, 1936, p. 11. 


Sparx. Government withdrew to Valencia and a Junta under General Miaja took 
command in Madrid. Times (London), Nov. 9, 1938, p. 1. 


Avstata—IraLy. Signed trade agreement increasing preferences accorded to im- 
ports from that country. B.I. N., Nov. 21, 1986, p. 31. 


REPARATIONS Paymants. Statement made in British Parliament that total pay- 
ments in cash by Germany for reparations and cost of occupation amounted to 
7,691 million gold marks. B.I. N. Nov. 21, 1936, p. 443. 


Srrarrs Convention. Document ratifying the new convention concluded at 
Montreux on July 20, 1936, superseding that of 1923, giving Turkey right to 
refortify the Dardanelles, was signed at Paris by representatives of France, Great 
Britain, Soviet Russia, Turkey, Bulgaria, Rumania, Yugoslavia and Greece. 
Times (London), Nov. 10, 1936, p. 15; N. Y. Times, Nov. 10, 1936, p. 17. 


GUATEMALA—Sparn. Government of General Franco recognized by Guatemala. 
Wash. Post, Nov. 11, 1988, p. 3. 


Eruiorpran Conquest. Recognized by Austria and Hungary. Ties (London), 
Nov. 12, 1936, p. 14. 

INTERNATIONAL Rep Cross Commarrras. Protested to authorities in Madrid, and 
other cities, against the taking of hostages as being incompatible with methods 
of civilized warfare. B.I. N. Nov. 21, 1936, p. 459. 


PERMANENT MANDATES Commission. Closed 30th session after deciding to hold 
extraordinary session in spring of 1937 to consider problems of Palestine. B.I. N. 
Nov. 21, 1936, p. 32. 
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Reouicu, Joser. Deputy judge of the Permanent Court of International Justice 
died in Vienna. N. Y. Times, Nov. 12, 1988, p. 27. 


11-12 Romm Prorocots CONFERENCE, Conference of Foreign Ministers of the three 


13 


14 


14 


states signatories of the Protocols of Rome (Austria, Hungary, Italy) for discus- 
sion of Danube Basin, was held in Vienna. It marked attempt of Italy to har- 
monize Rome Protocols with Austro-German Declaration of July 11, 1936. 
B.I. N., Nov. 21, 1936, p. 423. Communiqué: Times (London), Nov. 13, 1936, 
p. 15; Foreign Policy Bulletin, Nov. 20, 1938. 


France—Lasanon. Signed iraty in Beirut, Syria, granting dipende to 
Lebanese Republic after a period of three years. B.I. N., Nov. 21, 1936, p. 38. 


Iranian Law Courts. Official sources announced that abolition of all civil and 
criminal law courts in Italy had been decided upon by Mussolini, to be replaced 
by special boards or committees from various divisions of the corporate state. 
N.Y. Times, Sept. 14, 1938, p. 1. 


Larria Entents. Governments of' EEN Rumania sad Yugoslavia i is- 
sued joint statement declaring rearmament without consultation will be met 
with resistance. N. Y. Times, Nov. 15, 1986, p. 36; Times (London), Nov. 16, 
1936, p. 11. 


Rivers IN Genmany. Germany formally denounced Part 12 (Sect. 2, Ch. 3 and 4, 
and Sect. 6) of the Treaty of Versailles relating to internationalisation of Rhine, 
Danube, Elba, Oder, Moselle and Niemen rivers and to the Kiel Canal. Dele- 
gates from International River Commission also withdrew. B.I. N. Nov. 21, 
1936, p. 18; N. Y. Times, Nov. 15, 1999, p. 1. Summary: Times (London), Nov. 
18, 1938, p. 11. 

InemnN aon CONVENTIONS 


Amr Trarvic. Warsaw, Oct. 12, 1929. i 
Ratification deposited: Belgium. July 13, 1936. T. J. B. Sept. 1936, p. 10. 


ÅIRCRAFT ATTACHMENT, Rome, May 29, 1933. 
Ratification deposited: Italy. Sept. 29, 1986. T. I. B., Oct. 1986, p. 14. 


AIRPLANE TraNerogr. Buenos'Aires, data 19, 1935. 
Ratification: Ecuador. June 10, 1936. T.I. B. Sept. 1936, p. 11. i 


ALENS Status. Havana, Feb. 20, 1928. 
Ratification deposited: Ecuador. Sept. 4, 1936. T. I. B., Sept. 1986, p. 7. 


ÅRGENTINE Anti-War Pacr. Rio de Janeiro, Oct. 10, 1983. 
Ratifications deposited: 


| 


Brazil. Aug. 26, 1936. 7’. I. B., Sept. 1936, p. 5. — 
Uruguay. 7.1. B., Aug. 1936, p. 6: 


ABYLUM Convention. Havana, Feb. 20, 1928. 
Ratificattons deposited: 


Colombia. T. I. B., Aug. 1936, p. 7. 
Ecuador. Sept. 4, 1936. T.I. B. Sept. 1936, p. 6. 


Automotive Trarric. Washington, Oct. 6, 1930. 
Ratification: Ecuador. T. I. B., Oct. 1986, p. 20. 


Banxuuprcy. Copenhagen, Nov. 7, 1933. 


Signatures: Denmark, Finland, Iceland, Norway, Sweden. 
(Ratified by all and in force since Jan. 1, 1935.) 
Journal of Comp. Law, Nov. 1936, p. 282. ` 
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BILLS or ExcHangs anp Promissory Nores. Conflict of Laws. Convention and Proto- 
col. Geneva, June 7, 1930. 
Accesston: Surinam. L. N.O.J., Aug./Sept. 1936; T. I. B., Sept. 1986, p. 15. 


Bits or EXCHANGE AND Promissory Norgs. Convention and Protocol. Geneva, June 
7, 19380. 
Accession (with reservation): Surinam. Aug. 7, 1936. L. N. O. J., Aug./Sept. 1936; 
T. 1. B., Sept. 1936, p. 15. 


Burs or ExcHana AND Promissory Norms. Stamp Laws. Geneva, June 7, 1930. 
Accessions: 
Irish Free State. T.I. B., Oct. 1936, p. 16; L. N. O. J., Aug./Sept. 1936. 
Surinam. 
British Territories (25). L. N.O. J. Aug./Sept. 1936; T. I. B., Sept. 1938, p. 15. 


Broapcasting. Convention and Final Act. Geneva, Sept. 23, 1938. 
Signatures: (18 countries). 
Text of convention and final act: L. N. Doc. C.399.M252.1936.X]1, and C.399.(a)- 
M 252(a).1936 X11. 


CuHeoxs. Conflict of Laws ot Checks. Geneva, Mar. 19, 1931. 
Accession: Surinam. Aug. 7, 1936. L. N. O. J., Aug./Sept. 1936; T. J. B., Sept. 1936, 
p. 15. 


Curcxs, Convention and Protocol. Geneva, Mar. 19, 1981. 
Accession (with reservation): Surinam. Aug. 7, 1936. L. N. O. J. Aug./Sept. 1936; 
T. I. B., Sept. 1938, p. 15. 


Cuecxs. Stamp Laws. Geneva, March 19, 1981. 
Accesstons: 
Trish Free State. July 10,1936. L. N. O.J. Aug./Sept. 1936. 
Surinam. Aug. 7, 1986. 
British Territories (26). July 18, 1986. L. N.O. J., Aug./Sept. 1986; T. I. B., Sept. 
1936, p. 14. 


Cr War. Havana, Feb. 20, 1928. , 
Ratification deposited: Ecuador. Sept. 4, 1936. T.I. B., Sept. 1936, p. 4. 


COMMERCIAL ÀvaTION. Havana, Feb. 20, 1928. 
Ratification deposited: Ecuador. Aug. 15, 1986. T.I. B., Sept. 1936, p. 11. 


ConsuLaR Agents. Havana, Feb. 20, 1928. 
Ratification deposited: Ecuador. Sept. 4, 1936. T.I. B., Bept. 1936, p. 19. 


CONTAGIOUS DISEASES OF ANIMALS. Geneva, Feb. 20, 1935. 
Ratification deposited: Bulgaria. Aug. 28, 1936. T. I. B., Sept. 1936, p. 8. 


COPYRIGHT CONVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Ecuador. Aug. 15, 19386. T. J. B., Sept. 1936, p. 12. 


COUNTERFEITING CURRENCY AND ProrocoL. Geneva, Apr. 20, 1929. 
Adhesion deposited: Finland. Sept. 25, 1936. T.I. B., Oct. 1936, p. 16. 


DrrLomartic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Ecuador. Sept. 4, 1936. 7. J. B., Sept. 1936, p. 19. 


Exrraprrtion. Montevideo, Dec. 26, 1933. 
Ratifications deposited: 
Colombia and Guatemala. T.I. B., Aug. 1936, p. 8 
Ecuador. June 19, 1936. T.I. B., Sept. 1986, p. 7. 
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Fauna anp Fiona Prorecrion. London, Nov. 8, 1933. 
Text and signatures: G. B. Treaty Series, No. 27 (1938). 
Ratification: Great Britain and South Africa. April 9 and Nov. 19, 1935. G. B. Treaty 

Series, No. 27 (1938). ' . i 


HrALTA IĪNSURANOB FOR AGRICULTURAL Workers. Geneva, June 16, 1927. 
Ratification: Great Britain. T. I. B. Aug. 1936, p. 14. 


Hraun INguRaNos ron WORKERS IN A AND. COMMERCE AND HoussHotn EMPLOY- 
MENT. Geneva, June 15,1927. 
Ratification: Great Britain. T.I: B. , Aug. 1936, p. 12.. 


History Tracurna. Montevideo, Dec. 26, 1933. 
Ratification: Ecuador. June 19, 1936. T.I. B., Sept. 1936, p. 6. 


Hours or Worx (Glass-Bottle Works). Geneva, June 4, 1935. 
Ratification: Norway. T.I. B., Aug. 1938, p. 14; L. N. O. J. Aug /Sept. 1938: 


IuMouniry or GOVERNMENT VESSELS. Brussels, Apr. 10, 1926. Protocol, May. 24, 1984, 
Rattfications deposited: 
Belgium, Brazil, Chile, Estonia, Hungary, Poland. Jan. 8, 1938 (effective Jan. 8, 
1987). 
Germany. June 27, 1936. 
Netherlands (Including Netherland Indies, Surinam, and Curacao). July 8, 1936 
(effective Jan. 8, 1987). T.I. B. Sept. 1936, p. 18. : 


Inter-American CONCILIATION. Washington, Jan. 5, 1929. Additional protocol, Monte- 
video, Dec. 26, 1933. . 
Ratification deposited: Dominican Republic. Sept. 10, 1936. T.I. B. Oct. 1988, p. 2. 


INVALIDITY Insurance IN Acaicutrors. Geneva, June 29, 1933. 
Ratification: Great Britain and Northern Ireland. July 18, 1936. L. N. O. Ja 
Aug./Sept. 1988. 


INVALDITY [INSURANCE IN Inpverer, Commence, LIBERAL PROFESSIONS AND FOR Ourwonx- 
ERS AND Domuatic Sanvants. Geneva, June 29, 1933. 
Ratification: Great Britain and Northern Ireland. July 18, 1986. L. N. O. J; 
Aug./Sept. 1938. 


JURIDICAL PERSONALITY OF FOREIGN ERE Declaration opened to signature of states 
members of Pan American Union. Text: T. J. B., Aug. 1936, pp. 13 and 20. l 
Adhesion: Peru. Sept. 17, 1986. T.I. B. et 17, 1936, p. 15. 


Licutsnies. Lisbon, Oct. 23, 1980. 
Adhesion deposited: Turkey. J.J. B., Aug. 1986, p. 16; L. N. O. J., Aug./Sept. 1986. 
Ratification deposited: Estonia. T. I. B., Oct. 1936, p. 18. 
Loap Linz Convention. London, July 5, 1930. 
- Adhesions: 
Egypt (effective Oct. 24, 1936). T. J. B., Sept. 1936, p. 18. 
Panama. T.I. B., Aug. 1986, p. 15. 


Marts Buoraas. Geneva, May 13, 1938. | 
Opened for signature. Text: L. N. Doc. C261.M.154.1986.V II. 


Marma Convantions: (1) Collisions, (2) Salvage at Sea. Brussels, Sept. 23, 1910. 
Adheston: USSR. T.I. B., Aug. 1836, p. 16. 


Masrrıme Ngormaury. Havana, Feb. 20, 1928. -- 
Ratification deposited: Ecuador. Sept. 4, 1936. T.I. B. Sept. 1936, p. 4. 


+ 
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Maritime Sienars. Lasson, Oct. 28, 1930. 
Adhesion deposited: Turkey. T.I. B., Aug. 1936, p. 16; L. N. O. J., Aug./Sept. 1936. 


Nascotics. Geneva, July 13, 1931. 
Application to: Liechtenstein. L. N. O.J., Aug./Sept. 1938. 
Ratification: Sa’udi Arabia. Aug. 15, 1936. L. N. O. J, Aug./Bept. 1936; T. J. B. 
Sept. 1936, p. 9. eae 
Narionauiry. Montevideo, Dec. 26, 1933. 
Ratification: Ecuador. June 24, 1936. T.I. B., Sept. 1936, p. 8. 


Nartonauiry or Women Convention. Montevideo, Dec. 26, 1933. 
Ratsfications deposited: 
Colombia and Guatemala. T.I. B., Aug. 1936, pp. 9-10. 
Ecuador. June 24, 1986. 7'. J. B., Sept. 1986, p. 8. 


Nicat Worx or Women. Washington, Nov. 28, 1919. 

Denunctation: Greece. June 30, 1936. T.I. B., Sept. 1936, p. 17. 
Nigar Work or Women. Washington, Nov. 28, 1919. Revision, 1934. 
* Ratifications: f 

Brazil. June 8, 1936. 
Switzerland. June 4, 1936. L. N.O. J., Aug./Sept. 1936. 
Greece. May 30, 1986. T. I. B., Sept. 1936, p. 17. 


OLp Aas Insurance IN ÅGRICULTURE. Geneva, June 29, 1933. 
Ratifications: Great Britain and Northern Ireland. T. J. B., Aug. 1986, p. 14; 
L. N. O. J., Aug./Sept. 1938. 


OLD Age Insurance IN INDUSTRY AND COMMERCIAL UNDERTAKINGS AND FOR OUTWORKERS: 
AND Domestic Servants. Geneva, June 29, 1933. 
Ratificattons: Great Britain and Northern Ireland. T. J. B., Aug. 1936, p. 14; 
L. N.O. J. Aug./Sept. 1938. 


OPTUM AGREEMENT. Protocol and Final Act. Geneva, Feb. 11, 1925. 
Adhesion: Liechtenstein. L.N. O.J., Aug./Sept. 1938. 


Pan American COMMERCIAL COMMITTEES. Buenos Aires, June 19, 1935. 
Adhesion deposited: Dominican Republic. T.I. B., Aug. 1936, p. 12. 


PERMANENT Court or INTERNATIONAL Justice. Optional Clause. Geneva, Dec. 16, 1920. 
Renewals: 
Bolivia. July 7, 1936. T.I. B. Aug. 1986, p. 2. 
Netherlands. Aug. 5, 1936. L.N.O.J., Aug./Sept. 1838. 
Switzerland. Sept. 23,1936. L.N.M. S., Sept. 1, 1936, p. 282. 


Postar Conventions. Cairo, March 20, 1934. 
Ratification: Dominican Republic. T. J. B., Oct. 1936, p. 19. 
Ratification deposited: Estonia. T.I. B., Aug. 1936, p. 17. 
Prisoners or War. Geneva, July 27, 1929. 
Ratification deposited: Hungary. T.I. B., Oct. 1936, p. 9. 


Protection or Movasie Propgery or Historic Varun. Washington, April 15, 1935. 
Ratification deposited: Guatemala. T. I.B., Aug. 1936, p. 19. 


RADIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Ratification: Liberia. T. I. B., Aug. 1936, p. 18. 

Rants ann Durres or Staves. Montevideo, Dec. 26, 1933. 
Ratification: Ecuador. T.I. B., Oct. 1988, p. 7. 
Ratification deposited: Colombia. T.I. B., Aug. 1936, p. 5. 
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Roan Sianas., Geneva, Mar. 30, 1931. 
Accession: Austria. Aug. 21, 1986. L. N.O.J., Aug./Sept. 1938. 


Romca Pacr. Washington, Apr. 16, 1935. 
Ratifications deposited: 
Brazil. 7.7. B., Aug. 1936, p. 19. 
Chile. Sept. 8, 1988. 
Guatemala. Sept. 16,1936. T.I. B., Sept. 1936, pp. 19, 20. 


Sarery at Sea. London, May 31, 1929. 
Adhesions: 
Egypt. July 24,1936. T.I. B., Sept. 1936, p. 9. 
Panama. T.I. B., Aug. 1986, p. 10. 
Proclamation: United States. Sept. 30, 1936. Press Releases. Oct. 3, 1936, p. 288. 
Ratification deposited: United States: (with reservations), Aug. 7, 1936. T. I. B., 
Aug. 1936, p. 10. 


Sratistics or Causes or DeartH. London, June 19, 1934. 
Adhesions: 
Egypt (applicable to certain areas). July 21, 1936. 
Netherlands East Indies, Surinam and Curaçao (with reservation), July 27, 1936. 
` T. I. B., Bept. 1986, pp. 7, 8. 


STRAITS CONVENTION. Montreux, July 20, 1938. 

Ratifications were exchanged in Paris on Nov. 9, 1936, by representatives of eight 
countries (France, Great Britain, U. S. S. R., Bulgaria, Greece, Rumania, Yugoslavia 
and Turkey). N.Y. Times, Nov. 10, 1938, p.17; Times (Londen), Nov, 10, 1936, p. 15; 
B.I. N. Nov. 21, 1936, p. 485. 


SupmMaRIne Warrarn. Protocol. London, Nov. 6, 1936. 
Signatures and text: Great Britain, France, United States, Italy, Japan, Australia, 
Canada, India, New Zealand, South Africa, and Irish Free State. Times (London), 
Nov. 7, 1986, pp. 11-12; N. Y. Times, Nov. 7, 1936, p. 8. Cmd. 5302. 


‘Trape-Mark AND COMMERCIAL Prorecrion Convention. Washington, Feb. 20, 1929. 
Ratification deposited: Colombia. T. I. B., Aug. 1936, p. 13. 


Treatres Among Ammrican Sraras. Havana, Feb. 20, 1928. 
Ratification deposited: Ecuador. Sept. 4, 1936. T.I. B., Sept. 1936, p. 4. 


UnvEnGROUND Worx (Women) Convention. Geneva, June 4, 1935. 
Ratifications: 
Great Britain and Sweden. T.I. B., Aug. 1036, p. 14; L. N. O. J., Aug./Sept. 1936. 
Northern Ireland, Irish Free State. L. N. O. J, Aug./Sept. 1936; T. J. B., Sept. 
1936, p. 17. 


UNEMPLOYMENT INDEMNITY IN Case or Loss or Sore. Genoa, July 9, 1920. 
Ratification: Norway. T.I. B., Aug. 1986, p. 14; L. N. O. J., Aug./Sept. 1936. 


Warre Stave Trapu. Geneva, Sept. 30, 1921. 
Adhesion: Australia (on behalf of Papua and Norfolk Island, New Guinea and Nauru). 
T. I. B., Oct. 1936, p. 12. 


Wus Stave Trans (Women of Full Age). Geneva, Oct. 11, 1933. 
Ratifications deposited: 
Austria. Aug. 7,1936. T.1.B. Sept. 1936, p. 9. 
Australia (including Papua and Norfolk Island, New Guinea and Nauru), Sept. 2, 
1936. T.I. B., Oct. 1936, p. 12. 
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Wows AND ORPHANS Insurance FOR Workers IN INDUSTRY, Commence, AND [AIBERAL 
PROFESSIONS, AND FOR OUTWOREERS AND Domestic Servants. Geneva, June 30, 1933. 
Ratifications: Great Britain and Northern Ireland. T.J. B., Aug. 1936, p. 14; 2.N.O.J,, 
Aug./Sept. 1936. 
WIDOWS AND ORPHANS INBURANCA IN AGRIOULTURE. Geneva, June 30, 1933. 
Ratifications: Great Britain and Northern Ireland. T. I.B., Aug. 1936, p.14; L.N.O.J., 
Aug./Sept. 1936. l 


WORKMEN’8 COMPANSATION FOR ACCENTS. Geneva, June 10, 1925. 
Ratification: Austria. T. I. B., Sept. 1936, p. 17. 
WORKMEN’S COMPENSATION FOR Accents (Equality of Treatment). Geneva, June 5, 
1926. 
Ratification: Greece. May 30, 1936. DL. N.O. J., Aug./Sept. 1938. 


M. Arron MATTHEWS 


SUPREME COURT OF THE UNITED STATES 
VALENTINE, ef al. v. UNTIED STATEB ex rel. NMIDHOKER * 


Decided N ovember 9, 1986 


Under the Extradition Treaty of 1909 between the United States and France, which pro- 
‘vides that “ ‘Neither of the contracting parties shall be bound to deliver up its own citizens or 
subjects under the stipulations of this convention” (Art. V), the President of the United 
si is without power to surrender citizens of the United States. 

The question is not one of policy, but of legal authority, and the national government 
r not conferred the power to extradite upon the Executive in the absence of treaty or legis- 
ive provision. 

The Act of Co does not attempt to confer power upon the Executive to surrender 
any person, much less a citizen of the United States, to a foreign government where an extra- 
dition trea oak fa does not oe for such surrender. 

background and administrative practice furnish no warrant for reading into the 
eee a grant of power to EEE a citizen of oe United States in the discretion of the 
Executive which the parties failed to insert. 


Mr. Chief Justice Hucuxs delivered the opinion of the Court. . 

Respondents sued out writs of habeas corpus to prevent their extradition to 
France under the treaty of 1909. 37 Stat. 1526. They are native-born citi- 
zens of the United States and are charged with the commission of crimes in 
France which are among the extraditable offences specified in the treaty. 
Having fled to the United States, they were arrested in New York City, on 
the request of the French authorities, under a preliminary warrant issued by 
a United States Commissioner and were held for extradition proceedings. 
By the writs of habeas corpus the jurisdiction of the Commissioner was chal- 
lenged upon the ground that because the treaty excepted citizens of the 
United States, the President had no constitutional authority to surrender 
the respondents to the French Republic. 

The controlling provisions of the treaty are as follows: 


Article I. The Government of the United States and the Govern- 
ment of France mutually agree to deliver up persons who, having been 
charged with or convicted of any of the crimes or offences specified in 
the following article, committed within the jurisdiction of one of the 
contracting parties, shall seek an asylum or be found within the terri- 
tories of the other: Provided that this shall only be done upon such evi- 
dence of criminality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would justify his or her 
apprehension and commitment for trial if the crime or offence had been 
there committed. 


Article V. Neither of the OTET EET shall be bound to de- 
liver up its own citizens or subjects under the stipulations of this con- ` 
vention. 

* 299 U.S. 5. 
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The Circuit Court of Appeals, reversing the orders of the District Judge, 
sustained the contention of the respondents and directed their discharge. 
81 F. (2d) 32. This court granted certiorari. 298 U. S. 647. 

First. The question is not one of policy, but of legal authority. The 
United States has favored the extradition of nationals of the asylum state 
and has sought—frequently without success—to negotiate treaties of extra- 
dition including them.! Several of our treaties have made no exception of 
nationals? This is true of the treaties with Great Britain from the begin- 
ning, of the treaty with France of 1843, and of that with Italy of 1868. 
Charlton v. Kelly, 229 U. S. 447, 467. Where treaties have provided for the 
extradition of persons without exception, the United States has always con- 
strued its obligation as embracing its citizens. Id., p. 468. In the opinion 
in Charlton v. Kelly we alluded to the fact that it had “come to be the prac- 
tice with a preponderant number of nations to refuse to deliver its citizens” 
and it was observed that this exception was of modern origin. The begin- 
ning of the exemption was traced to the practice between France and the 
Low Countries in the eighteenth century. And we found that owing “to the 
existence in the municipal law of many nations of provisions prohibiting the 
extradition of citizens, the United States has in several of its extradition 
treaties clauses exempting citizens from their obligation.” Accordingly we 
divided the treaties in force into two classes, “those which expressly exempt 
citizens and those which do not.” Td., pp. 466, 467. 

The effect of the exception of citizens in the treaty with France of 1909— 
now under consideration—-must be determined in the light of the principles 
which inhere in our constitutional system. The desirability—frequently 
asserted by the representatives of our Government and demonstrated by 
their arguments and the discussions of jurists—of providing for the extradi- 
tion of nationals of the asylum state is not a substitute for constitutional 
authority. The surrender of its citizens by the Government of the United 
States must find its sanction in our law. 

It cannot be doubted that the power to provide for extradition is a national 
power; it pertains to the national government and not to the States. United 
States v. Rauscher, 119 U. S. 407, 412-414. But, albeit a national power, it 
is not confided to the Executive in the absence of treaty or legislative pro- 
vision. At the very beginning, Mr. Jefferson, as Secretary of State, advised 
the President: “The laws of the United States, like those of England, receive 
every fugitive, and no authority has been given to their Executives to deliver 


1 Moore, Int. Law Dig., Vol. IV, sec. 594; Moore on Extradition, Vol. I, pp. 159—162. 

2 Great Britain, 1794, Art. XX VII, 1 Malloy, Treaties, p. 605; 1842, Art. X, td., p. 655; 
1889, id., p. 740; 1931, 47 Stat. 2122; France, 1843, 1 Malloy, p. 526; Italy, 1868, id., p. 968. 
See, also, Switzerland, 1850, Art. XIII, 2 Malloy, p. 1767; Venezuela, 1860, Art. XX VII, 2 
Malloy, p. 1854; Dominican Republic, 1867, Art. XX VII, 1 Malloy, p. 413; Nicaragua, 1870, 
2 Malloy, p. 1287; Orange Free State, 1871, Article VII, 2 Malloy, p. 1312; Ecuador, 1872, 
1 Malloy, p. 436. 
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them up.” 3? As stated by John Bassett Moore in his treatise on Extradition 
—summarizing the precedents—‘‘the general opinion has been, and practice 
has been in accordance with it, that in the absence of a conventional or legis- 
lative provision, there is no authority vested in any department of the gov- 
ernment to seize a fugitive criminal and surrender him to a foreign power.” 4 
Counsel for the petitioners do not challenge the soundness of this general 
opinion and practice. It rests upon the fundamental consideration that the 
Constitution creates no executive prerogative to dispose of the liberty of the 
individual. Proceedings against him must be authorized by law. There is 
no executive discretion to surrender him to a foreign government, unless that 
discretion is granted by law. It necessarily follows that as the legal author- 
ity does not exist save as it is given by act of Congress or by the terms of a 
treaty, it is not enough that statute or treaty does not deny the power to 
surrender. It must be found that statute or treaty confers the power. 

Second. Whatever may be the power of the Congress to provide for ex- 
tradition independent of treaty, that power has not been exercised save in. 
relation to a foreign country or territory “occupied by or under the control 
of the United States.” Act of June 6, 1900, c. 798, 31 Stat. 656. 18 U.S.C. 
652. See Neely v. Henkel, 180 U. S. 109, 122. Aside from that limited 
provision, the Act of Congress relating to extradition simply defines the pro- 
cedure to carry out an existing extradition treaty or convention. 

The provision is that—“ Whenever there is a treaty or convention for extra- 
dition between the Government of the United States and any foreign govern- 
ment’’—a proceeding may be instituted to procure the surrender of a person 
charged with the commission of a crime specified in the treaty or conven- 
tion. Upon the apprehension of the accused, he is entitled to a hearing and, 
upon evidence deemed to be sufficient to sustain the charge ‘‘under the pro- 
visions of the proper treaty or convention,” the charge with the evidence is 
to be certified to the Secretary of State to the end that a warrant may issue 
upon the requisition of the proper authorities of such foreign government, 
“for the surrender of such person, according to the stipulations of the treaty or 
convention.” R.S. 5270; 18 U.S. C. 651. i 

It is manifest that the Act does not attempt to confer power upon the 
Executive to surrender any person, much less a citizen of the United States, 
to a foreign government where an extradition treaty or convention does not 
provide for such surrender. The question then, is the narrow one whether 
the power to surrender the respondents in this instance is conferred by the 
treaty itself. 

Third. It is a familiar rule that the obligations of treaties ghould be 
liberally construed so as to give effect to the apparent intention of the 
parties. Tucker v. Alexandroff, 183 U. S. 424, 437; Jordan v. Tashiro, 278 
U. 8. 123, 127; Factor v. Laubenheimer, 290 U. 8. 276, 293, 294. But, in 


3 Quoted in Moore on Extradition, Vol. I, pp. 22,23; Moore, Int. Law Dig., Vol. IV, p. 246. 
1 Moore on Extradition, Vol. I, p. 21. s Moore on Extradition, Vol. I, p. 50. 
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this instance, there is no question for construction so far as the obligations 
of the treaty are concerned. The treaty is explicit in the denial of any ob- 
ligation to surrender citizens of the asylum state—‘“‘ Neither of the con- 
tracting parties shall be bound to deliver up its own citizens.” 

Does the treaty, while denying an obligation in such case, contain a grant 
of power to surrender a citizen of the United States in the discretion of the 
Executive? The Constitution declares a treaty to be the law of the land. 
It is consequently, as Chief Justice Marshall said in Foster v. Nielson, 2 Pet. 
253, 314, “to be regarded in courts of justice as equivalent to an act of the 
legislature, whenever it operates of itself without the aid of any legislative 
provision.” See, also, Head Money Cases, 112 U. S. 580, 598; United 
States v. Rauscher, supra, p. 418. Examining the treaty in that aspect, 
it is our duty to interpret it according to its terms. These must be fairly 
construed, but we cannot add to or detract from them. 

Obviously the treaty contains no express grant of the power now invoked. 
Petitioners point to Article I which states that the two governments ‘‘mutu- 
ally agree to deliver up persons” who are charged with any of the specified 
offences. Petitioners urge that the word “persons” includes citizens of the 
asylum state as well as all others. But Article I is the agreement to deliver. 
It imposes the obligation of that agreement. Article I does not purport to 
grant any power to surrender save as the power is related to and derived 
from that obligation. The word “persons” in Article I describes those who 
fall within the agreement and with respect to whom the obligation is as- 
sumed. As Article V provides that there shall be no obligation on the part 
of either party to deliver up its own citizens, the latter are necessarily ex- 
cepted from the agreement in Article I and from the “persons” there de- 
scribed. The fact that the exception is contained in a separate article does 
not alter its effect. That effect is precisely the same as though Article I had 
read that the two governments ‘‘mutually agree to deliver up persons except 
its own citizens or subjects.” 

May a grant to the Executive of discretionary jowt to surrender citizens 
of the United States be implied? Petitioners seek to find ground for this 
implication by comparing the expression in Article V “Nether of the con- 
tracting parties shall be bound,” in relation to the surrender of citizens, with 
the phrase in Article VI that ‘“‘A fugitive criminal shall not be surrendered” 
if the offence charged is of a political character, and the clause in Article VIII 
that extradition “shall not be granted” where prosecution is barred by 
limitation according to the laws of the asylum country. This difference in 
the phrasing of denials of obligation would be at the best an extremely tenu- 
ous basis for implying a power which in order to exist must be affirmatively 
granted. Of far greater significance is the fact that a familiar clause— 
found in several of our treaties—which qualifies the exception of citizens by 
expressly conferring discretionary power to surrender them was omitted in 
the treaty with France. 
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The treaty with Japan of 1886 provided in Article VII ‘— 


Neither of the contracting parties shall be bound to deliver up its 
own citizens or subjects under the stipulations of this convention, but 
they shall have the power to deliver them up if in their discretion it be 
deemed proper to do so. 


A similar provision is found in the extradition treaties with the Argentine 
Republic, of 1896, and with the Orange Free State, of 1896.” The treaties 
with Mexico, of 1899, with Guatemala, of 1903, with Nicaragua, of 1905, 
and with Uruguay, of 1905, expressly lodge the discretionary power with the 
“executive authority.” Thus in the treaty with Mexico of 1899 we find the 
following article (Art. IV): 


Neither of the contracting parties shall be bound to deliver up its own 
citizens under the stipulations ‘of this convention, but the executive 
authority of each shall ‘have the power to deliver them up, if, in its 
discretion, it be deemed proper to do so.8 


We must assume that the representatives of the United States had these 
clauses before them when they negotiated the treaty with France and that 
the omission was deliberate. And the fact that our Government had favored 
extradition treaties without excepting citizens puts the omission of the quali- 
fying grant of discretionary power in a strong light. 

Historical background and administrative practice furnish no warrant for 
reading into the treaty with France a grant which the parties failed to insert. 
History and practice not only do not support, but they rather negative, the 
claim of an implied discretionary power. The language of Article V of the 
treaty with France first appears in our extradition treaty with Prussia in . 
1852,° and it was repeated in a number of later treaties including the Mexican 
treaty of 1861.!° It seems that the question as to the effect of the provision 
first arose under the last-mentioned treaty. Mr. Moore reviews the cases.U 
In 1871 the United States requested the surrender of fugitives who had 


8 1 Malloy, 1027. Quoted in Charlton v. Kelly, 229 U. 8. 447, 467. 

! The provision of the treaty with the Argentine Republic, 1896, Art. 8, 1 Malloy, 26, is as 
follows: 

“In no case shall the nationality of the person accused be an impediment to his extradi- 
tion, under the conditions stipulated by the present treaty, but neither Government shall be 
bound to deliver its own citizens for extradition under this convention; but either shall have 
the power to deliver them up, if in its discretion it be deemed proper to do so.” 

The same phraseology is used in the treaty with the Orange Free State, 1896, Art. V, 2 
Malloy, 1316. 

*} Malloy, 1186. The treaties with Guatemala, 1903, Art. V, 1 Malloy, 881, and with 
Nicaragua, 1905, 2 Malloy, 1295, have the same provision. 

The treaty with Uruguay, 1905, Art. X, 2 Malloy, 1828, provides: “The obligation to 
grant extradition shall not in any case extend to the citizens of the two parties, but the 
executive authority of each shall have power to deliver them up, if, in its discretion, it is 
deemed proper to do s0.” 2 Malloy, 1503. 191 Malloy, 1127. 

u Moore on Extradition, Vol. I, pp. 164-167; Moore, Int. Law Dig., VoL IV, pp. 301-303. 
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escaped to Mexico. It appeared that they were Mexican citizens. The 
Mexican Government refused surrender, stating that its action ‘should be in 
strict conformity with the stipulations of the treaty of extradition” and with 
“the practice observed” by the Government of the United States toward 
the Mexican Government ‘‘in similar cases.” In 1874, one Perez, a Mexican, 
committed a murder in Texas and escaped to Mexico. Our Secretary of 
State, Mr. Fish, instructed the American Ambassador that although the sur- 
render could not be demanded as of right and would not be asked as a favor, 
or even accepted with an understanding that it would be reciprocated, the 
circumstances might be made known to the Mexican Government with a 
view to ascertain whether it would voluntarily surrender the fugitive. The 
Mexican Government declined the surrender. In another case, arising in 
1877, the question of the power of the Mexican Government to surrender its 
citizens to the United States came before its Federal Supreme Court. While 
it appeared that the fact of Mexican citizenship was not conclusively es- 
tablished, the court was of the view that the individual guarantees of the 
Mexican Constitution would not be violated by the surrender. 

The question was elaborately considered in the case of Trimble in 1884. 
He was an American citizen whose extradition was demanded by the Mexi- 
can Government. Our Government refused surrender. Mr. Frelinghuysen, 
Secretary of State, took the ground that as the treaty negatived the obliga- 
tion to surrender, the President was not invested with legal authority to act. 
While it is true that Secretary Frelinghuysen later concluded that the ques- 
tion was of such importance that it should receive judicial determination, the 
view he entertained as to the President’s lack of power was cogently stated.” 


13 Mr. Frelinghuysen’s views appear in a report to the Senate. Sen. Ex. Doc. 98, 48th 
Cong., Ist seas. See Moore on Extradition, Vol. I, pp. 167, 168. Discussing the constitu- 
tional powers of the President, Mr. Frelinghuysen concluded: 

“Thus it appears that, by the opinions of several Attorneys-General, by the decisions of 
our courts, and by the rulings of the Department of State, the President has not, independent 
of treaty provision, the power of extraditing an American citizen; and the only question to be 
considered is whether the treaty with Mexico confers that power. 

“By the treaty with Mexico proclaimed June 20, 1882, this country places itself under 
obligations to Mexico to surrender to justice persons accused of enumerated crimes com- ` 
mitted within the jurisdiction of Mexico who shall be found within the territory of the 
United States; and further provides that that obligation shall not extend to the surrender of 
American citizens. The treaty confers upon the President no affirmative power to surrender 
an American citizen. The treaty between the United States and Mexico creates an obliga- 
tion on the part of the respective governments, and does no more, and where the obligation 
ceases the power falls. It is true that treaties are the laws of the land, but a statute and a 
treaty are subject to different modes of construction. If a statute by the first section should 
gay, Lhe President of the United States shall surrender to any friendly power any person who 
has committed a crime against the laws of that power, but shall not be bound so to surrender 
American citizens, it might be argued, perhaps correctly, that the President had a discretion 
whether he would or would not surrender an American citizen. But a treaty is a contract, 
and must be so construed. It confers upon the President only the power to perform that 
contract. I understand the treaty with Mexico as reading thus: The President shall be 
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Referring to that view, Mr. Moore adds: “To this position the Government 
of the United States has adhered.” ® 

Secretary Bayard in the case of Hudson, in 1888, followed the ruling in the 
Trimble case. He said: “The treaty provision referred to, which is found 
similarly stated in many of our extradition treaties, was held to negative any 
obligation to surrender, and thus to leave the authorities of this government 
without authority to act in such a case. After due consideration, the depart- 
ment is of opinion that the construction given to the treaty in the Trimble 
Case is correct.” See Ex parte McCabe, 4 Fed. 363,379. Secretary Blaine, 
in 1891, in refusing to ask for the surrender of Mexican citizens, took the same 
position, saying: “In view of this” (the Trimble case), “and several prior 
and subsequent cases in which a similar construction has been given to the 
treaty, the government is precluded from demanding the extradition of the 
fugitives in the present instance.” Id. 

In this situation, the question of the construction of the treaty with 
Mexico came before the District Court of the United States for the Western 
District of Texas in 1891. Mrs. McCabe, an American citizen who was held 
for extradition proceedings on the charge that she had committed the crime 
of murder in Mexico, sued out a writ of habeas corpus. In an elaborate 
opinion reviewing the precedents, Judge Maxey ruled that there was no 
authority to surrender and directed her discharge from custody. Ez parte 
McCabe, supra. The case was not appealed. 

In the light of this concurrence of administrative and judicial views a new 
extradition treaty with Mexico was negotiated (1899). That treaty, as we 
have seen, repeated the exception with respect to citizens but, following the 
precedent of the treaties with Japan, the Argentine Republic and the Orange 
Free State,“ added the qualifying words “‘but the executive authority of 
each shall have the power to deliver them up, if, in its discretion, it be deemed 
proper to do so.” And the same qualification was inserted in the later 
treaties above mentioned. 

Petitioners insist that the precedents fall short of showing a uniform 
course of practical construction favorable to the respondents. The argu- 
ment is unavailing. What is more to the point is that administrative prac- 
tice is not.shown to be favorable to the petitioners. Strictly the question is 
not whether there had been a uniform practical construction denying the 
power, but whether the power had been so clearly recognized that the grant 


bound to surrender any person guilty of crime, unless such person is a citizen of the United 
States. 

“Such being the construction of the treaty, and believing that the time to prevent a viola~ 
tion of the law of extradition was before the citizens left the jurisdiction of the United States, 
I telegraphed the Governor of Texas that an American citizen could not legally be held under 
the treaty for extradition. 

“Tt would be a great evil that those guilty of high crime, whether American citizens or not, 
should go unpunished; but even that result could not justify an usurpation of power.” 

18 Moore on Extradition, Vol. I, p. 167. 14 See note 7. 16 See note 8, 


JUDICIAL DECISIONS 141 


should be implied. The administrative rulings to which we have referred 
make the latter conclusion wholly inadmissible. 

The treaty with France of 1843 made no exception of citizens. France, 
however, refused to recognize an obligation under that treaty to surrender 
her citizens.© In inserting the exception in the new treaty, a clause was 
chosen under which Secretaries of State and a federal court had held that the 
President had no discretionary power to surrender citizens of this country. 
Notwithstanding this, that excepting clause was inserted without qualifica- 
tion, and a familiar clause granting a discretionary power was omitted. No 
provision was inserted to confer such a power. It was upon that basis that 
the treaty was negotiated and ratified. In these circumstances we know of 
no rule of construction which would permit us to supply the omission. 

Against these considerations, the inference sought to be-drawn from the 
French “exposé des motifs” accompanying the treaty, and more particularly 
from the “exposé” accompanying the Franco-British treaty of 1908, is of 
slight weight.!” 

Petitioners strongly rely upon the decision in England in In re Galwey 
[1896], 1 Q. B. D. 230; compare Reg. v. Wilson, 3 Q. B. D. 42 (1877). But, 
as the Circuit Court of Appeals points out, the Anglo-Belgian treaty there 
under consideration had its own history and background—quite different 
from that which we have here—upon which the case turned. It does not 
present a persuasive analogy. 

Applying, as we must, our own law in determining the authority of the 
President, we are constrained to hold that his power, in the absence of statute 
conferring an independent power, must be found in the terms of the treaty 
and that, as the treaty with France fails to grant the necessary authority, the 
President is without power to surrender the respondents. 

However regrettable such a lack of authority may be, the remedy lies with 
the Congress, or with the treaty-making power wherever the parties are 
willing to provide for the surrender of citizens, and not with the courts. 

The decree of the Circuit Court of Appeals is affirmed. 

Affirmed. 

18 Moore, Int. Law Dig., Vol. IV, p. 298. 


1? Documents Parlementaires (1909), Chambre des Deputés, Annexe 2891; id., Sénat, Annexe 
2388. 
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GREAT BRITAIN: COURT OF APPEAL 
(LORD WRIGHT, M.R, SLESSER AND ROMER, LJJ.) 


INTERNATIONAL TRUSTEE FOR PROTECTION oF BONDHOLDERS 
AXTIENGESELLSCHAFT V. Tae Kina* 


November 2, 1986 


Appeal from ard a pet of the High Court of Justice as to the effect of a gold clause in 
certain bonds issued by the British Government in the United States in 1917 (62 Times L. R. 
82; this JOURNAL, Vol. 30, 1936, i 324). Reversed. 

Held, (1) That the law of England applied to the contract. 

(2) That the contract contained in the bond was not one to be performed by the payment 
of principal and interest in gold coin, the reference to gold being intended to fix a measure 
of value and not to define a mode of payment. 

(3) That the bond, so construed, did not offend against the Joint Resolution of the United 
States Congress of 1933. 

(4) That the suppliants were entitled to receive at the appropriate date, if the option to‘be 
paid in New York was exercised, such an amount in dollars as would be equivalent to the 
value in currency at that time of 1,000 gold dollars specified in the obligation; that if the op- 
tion to be paid in London was Esraa , the eguivalent of $1,000 at the fixed rate of $4.86 
to the pound sterling; and that the same principles would apply mutatis mutandis with re- 
gard to the payments of interest. 

Feist v. Société Intercommunale Belge d’Electricité [1934] A. C. 161; 50 Times L. R. 143; 
this JouRNAL, Vol. 28, 1984, 374, followed. 


THe MASTER oF THE RoLLs: The judgment which I am about to read is 
the judgment of the court. 

The appeal in this case is against a judgment of Mr. Justice Branson, who’ 
has decided against the suppliants, who are the holders of a bond for $1,000 
issued by his Majesty’s Government dated February 1, 1917, and styled “A 
20-year 514 per cent coupon gold bond payable February 1, 1937.” The 
learned judge has held that the contract contained in the bond was to be 
deemed to be an English contract, though actually made in America; he 
has decided against the suppliants’ petition on the ground that the contract 
was one to be performed in the United States by the payment of the prin- 
cipal and interest in gold coin. By the law of the United States as from the 
year 1933 such a payment was unlawful, and he has accordingly dismissed 
the petition on the ground that an English court will not enforce the per- 
formance of acts in a foreign country in which those acts are contrary to the 
law of that country. The appellants, while accepting the position that the 
contract is to be deemed to be an English contract, have contended that the 
obligations under the contract are not to pay in specie in gold, but that the 
reference to payment in gold coin is inserted as a measuring rod or measure 
of liability, and that there is nothing in the recent law of the United States 
which makes it unlawful to pay the full amount provided for by the terms 
of the bond. 

It was agreed during the course of the proceedings before Mr. Justice 
Branson that the court should not occupy itself with the question of the 
technical form of the proceedings. Both parties asked the court to make a 


* The Times Law Reporta, Vol. 53, pp. 64-71. 
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declaration which would determine the rights of the parties. We therefore 
do not think it necessary to examine the original form of the petition or its 
subsequent amendment. The question before us is: What is the true 
meaning of the contract? The Attorney-General in the trial before Mr. 
Justice Branson said that he was not before the court on any technicality 
and invited the judge to give his view of the rights of a bondholder on 
presentation of the coupons, or the bonds, in New York, while the legis- 
lation of the United States of America remains as it is at present. We 
follow the course which he proposed. The bonds were issued in three 
denominations, $1,000, $500, and $100. So far as the principal sums are 
concerned, the provisions are identical, except with regard to amount, and 
the same is true with regard to the coupons. ‘There is, however, a special 
point on the form of the coupon depending on the precise amounts of dollars 
and fractions of dollars which are payable. The bond, which is an en- 
graved document having at the top a symbolic figure and on each side of 
the symbolic figure the sum of $1,000 (to take that amount) engraved in 
decorative form, is headed: “The Government of the United Kingdom of 
Great Britain and Ireland 20-year 514 per cent coupon gold bond payable 
February 1, 1937.” The operative part proceeds as follows: 

The Government of the United Kingdom of Great Britain and Ireland (hereinafter termed 
obligor”) for value received promises to pay to bearer, or, if this bond be registered, then to 
the registered holder thereof, the sum of $1,000 on the 1st day of February, 1937, and to pay 
interest on such principal sum at the rate of five and one-half per cent (514%) per annum, 
semi-annually, on the ist day of August and the ist day of February in each year, until such 
principal sum shall be paid, but only upon presentation, and surrender of the coupons for such 
interest hereto attached as severally they mature. Such principal sum and the interest 
thereon will be paid at the option of the holder, either in the City of New York, State of New 
York, United States of America, at the office or agency which will be maintained in the said 
city by the obligor for the service of the bonds of this issue in gold coin of the United States 
of America of the standard of weight and fineness existing on February 1, 1917, or in the City 
of London, England, in sterling money at the fixed rate of $4.8614 to the pound. Payment 
at either place aforesaid will be made without deduction from either such principal or inter- 
est for any British taxes, present or future. This bond will not be redeemed prior to the due 
date thereof above specified. 


There follows a provision for the registration of the bond, as to the principal 
sum, and there are consequential provisions if the holder is registered. The 
back of the bond is headed with the name of the Government of the United 
Kingdom of Great Britain and Ireland and then appears the figure of 31,000 
in a decorative setting. These words follow: 

20-year 514 per cent coupon gold bond payable February 1, 1937, interest payable February 
1 and Augusti. Principal and interest payable at the option of the holder in New York or 
London. 
There were attached to the bond a series of coupons each for the appropriate 
amount of half-yearly interest at 514 per cent per annum; for instance, in the 
case of a bond for $1,000 the coupon is for 327.50, which involves a fraction 
of a dollar. The coupon 
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promises to pay to bearer, at the office or agency which for such purpose will be maintained 
by the Government in the City of New York, United States of America, 27 and 50/100 dol- 
lars in gold coin of the United States of America, or, at the option of the holder, in London, 
England, in sterling money at the fixed rate of $4.86 1% to the pound, payment at either place 
` being made without deduction for British taxes present or future, being six months’ interest 
on the 20-year 544 per cent bond of the Government. 


There was evidence that $1 gold pieces were only coined in small numbers 
for a short period many years ago, and there was no gold coinage of any 
. amount at any time of less than $1. 

The loan was duly subscribed, and by February 7, 1919, there remained 
outstanding 20-year bonds in the form which I have stated—of which the 
suppliants held one—amounting in all to $143,587,000 in the three denomi- 
nations respectively which I have stated. It is not necessary to refer to the 
actual circumstances under which the loan was first advertised and then 
accepted. The loan was originally in one-year and two-year convertible 
gold notes. An advertisement had been issued and had declared that 
principal and interest were to be payable at the office of J. P. Morgan & 
Company, and that on notice the one-year or two-year notes were to be 
convertible into bonds such as those which I have described. The adver- 
tisement was signed by a number of banks and issuing houses in the United 
States, and the subscription books were to be opened at the office of J. P. 
Morgan & Company, and the amounts due on allotment were to be payable 
at the office of J. P. Morgan & Company in New York funds. In or about 
July, 1933, the larger proportion of the outstanding bonds were discharged 
under an arrangement proposed by the British Government and accepted 
by the bulk of the bondholders. At the time of the arrangement the Court 
of Appeal in England had held in Feist v. Société Intercommunale Belge 
d’Electricité (49 The Times L. R. 344; [1933] Chancery, 684), afterwards 
reversed by the House of Lords (50 The Times L. R. 148; [1934] A. C. 161), 
a judgment to which we refer later, that a contract providing that a debt 
should be discharged by a payment in gold coins could be discharged by 
payment in bank-notes for the nominal amount. It was not then admitted 
that that decision governed the construction of the words in question, but all 
the bondholders except those representing $15,000,000 accepted an arrange- 
ment under which they were to receive until the date of maturity interest 
at 244 per cent instead of 544 per cent per annum, and that instead of each 
bond of $1,000 then worth at par £206, they should receive a bond to the 
value of £260. The suppliants are bondholders who did not fall in with 
this arrangement, and the petition of right was eventually presented to 
determine what was the true construction of the bond. 

The first question which has to be decided is what is the proper law of the 
bond. The loan was contracted in the United States; it was issued at the 
office of the New York bankers, Messrs. J. P. Morgan & Company. The 
money lent was lent in dollars, and, if the bonds were registered at all, they 
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were to be registered in New York and were to be transferable by registration 
there. According to what may be described as the principal option, namely, 
that principal and interest should be discharged in New York, its perform- 
ance was to be in the United States of America. In these circumstances, on 
the principles generally applied in the law of contracts, it would naturally be 
held to be an obligation the intention of which was that it should be governed 
by the law of the United States or the law of New York. The learned judge, 
however, has rejected that conclusion, and we are in agreement with his de- 
cision that the proper law of this contract is the law of England. We base 
our conclusion—as did the learned judge—on the decision of Lord Romilly, 
M.R., in Smith v. Weguelin (L. R. 8 Eq. 198), in which he laid down the 
principle that where a Government enters into a contract of loan in a country 
foreign to itself, it must be held exceptionally to the general rule that the con- 
tract is to be governed by the law of the country of the Government, and not 
the law of the place where the contract was made or by the law which would 
generally be applied in a transaction between private persons. Lord Ro- 
milly said this (L. R. 8 Eq. at p. 212): 

It is, in my opinion, a complete misapprehension to suppose that, be- 
cause a foreign Government negotiates a loan in a foreign country, it 
thereby introduces into that transaction all the peculiarities of the law 
of the country in which the negotiation is made. The place where the 
loan is negotiated does not, in my opinion, in the least degree affect the 
question of law. The contract is the same, and the obligations are the 
same, whoever may be the bondholders. Suppose a French or Belgian 
company residing in Paris or in Brussels instruct their agent in London 
to subscribe for some of these bonds, is the contract between the 
Peruvian Government and a French Company or between the Peruvian 
Government and a Belgian Company to be regulated by the English 
law because the contract is made by their agents in London, or are the 
contracts to vary according to the domicil of the subscriber to the loan? 
If the French Government should negotiate a loan on certain specified 
terms, whether negotiated in Brussels, in London, or in Paris, the same 
law must regulate the whole, and that law is the law of France, as much 
as if it had been expressly notified in the articles that the French law 
would be that by which the contract must be construed and governed, 
So, if the English Government were to negotiate a loan in Paris or in 
New York, the English law must be applied to construe and regulate 
the contract. 


That statement of principle was approved by Lord Selborne in Goodwin v. 
Robarts (1 App. Cas., 476, at p. 495). It is true that the principle so laid 
down was not.in either case essential to the decision of the matter, either be- 
fore the Chancery Court or the House of Lords. It was also pointed out 
that Smith v. Weguelin (supra) is not cited as an authority for the particular 
proposition in the English works of authority on the conflict of laws, such as 
those by the late Professor Dicey or by the late Professor Westlake. It is, 
however, cited by Professor Beale in his Conflict of Laws. He states (Vol. 
II, at page 1,102) as part of the law of England on this point that ‘when a 
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foreign Government is a party to a contract the law of such Government is 
applied,” and he quotes Smith v. Weguelin (supra). We agree with the 
learned judge that we ought to follow this authority and apply it in the pres- 
ent case. There are special features which exist in the case of a contract by a 
Government which may well make it the proper inference that contracts into 
which they enter are to be governed by the law of that Government. Any 
such contract can only be put in suit against the Government, if at all, in the 
courts of their own country, and though it is true that the Government may 
submit to the jurisdiction of a foreign court either by themselves bringing an 
action or by accepting service of proceedings in that foreign court and waiv- 
ing their immunity, still, any such course is entirely at the discretion and the 
volition of the Government, and, that being so, the court is entitled to infer 
that the intention of the contract is that it should be governed by the law of 
the Government in question. As an analogy may be cited cases where the 
parties to a contract have agreed to submit possible disputes under it to a 
forum in a particular country. In such cases the inference of intention is 
that the law of that country shall govern the contract. See N. V. Kwik Hoo 
Tong Handel Maatschappij v. James Finlay and Co., Limited ({1927] A. C. 
604, especially the observations of Lord Dunedin at page 608). Applying 
these principles to the present case, we agree with Mr. Justice Branson that 
the law of the bonds in question is the English law. 

Jt is on the question of what is the true construction of the contract on the 
basis of English law that we find ourselves in disagreement with the learned 

judge. The question of the construction of what is called the “gold clause” 
“ in a contract involving payment of money, in particular under bonds and 
obligations such as those in question, has been the subject recently of a num- 
ber of decisions. With regard to an English contract the governing decision 
must be that of the House of Lords in Feist v. Société Intercommunale Belge 
d’Electricité (supra). The same principles of construction have been applied 
by the Supreme Court of the United States in the case of Norman v. Balti-. 
more & Ohio Railroad Company (294 U. 8. 240)* and, as we think, in other 
` cases before that court. It has also been applied in decisions of the Per- 
manent Court of International Justice: in particular we may refer to the 
Serbian Loans case (Series A, Nos. 13-24, Collection of Judgments, 1927— 
1930; Judgment No. 14, p. 5). 

The uniform effect of these judgments as we ad and understand ieni js 
that the gold clause has not the effect of constituting the contract a bullion 
contract or even a money contract requiring, payment in specie or in the 
specific gold coin mentioned. The reference to the gold dollar or the gold 
franc, or whatever the unit of account may be, is not intended to define a 
mode of payment, but to fix a measure of value. To quote the language of 
the Supreme Court of the United States in Norman v. Baltimore & Ohio 
Railroad Company (294 U. 8. at p. 302): . 


* This Journan, Vol. 30 (1936), p. 300. 
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The gold clauses now before us were not contracts for the payment in 
gold coin as a commodity, or in bullion, but were contracts for the pay- 
ment of money. The bonds were severally for the payment of one 
thousand dollars. We also think that, fairly construed, these clauses 
were intended to afford a definite standard or measure of value and thus 
to protect against a depreciation of the currency and against the dis- 
oa of the obligation by a payment of lesser value than that pre- 
scribed. 


Or, as the Supreme Court said in Perry v. United States (294 U. B. 330,* at 
p. 348): “We think that the reasonable import of the promise is that it was 
intended to assure one who lent his money to the Government and took its 
bond that he would not suffer loss through depreciation in the medium of 
payment.” But for an English court considering an English contract, the 
governing authority is the decision of the House of Lords in Feist’s case 
(supra). The judgment of the House was given by Lord Russell of Killowen, 
with whom the other members concurred. In that case the terms which 
provided for the payment of the amount of the bond, £100, were contained 
in clause 1: “£100 in sterling in gold coin of the United Kingdom of or equal 
to the standard of weight and fineness existing on September 1, 1928.” 
There was a similar provision as to the payment of the interest, and in clause 
4 it was provided that the bond was to be “one of an authorised issue of 
bonds of the company of an aggregate principal amount not exceeding £500,- 
000 in sterling in gold coin of the United Kingdom at any one time outstand- 
ing.” The coupons which related to the interest at 544 per cent payable 
half-yearly, contained a provision that the sum of £2 15s. was to be paid “in 
sterling in gold coin of the United Kingdom of or equal to the standard of 
weight and fineness existing on the 1st day of September, 1928.” The bond 
in that case contained in each of the two top corners a symbol and the figure 
of £100 in an ornamental border. 

Lord Russell of Killowen, in his judgment in that case, came to the con- 
clusion (50 The Times L. R. at p. 146; [1934] A. C. at p. 171) that it was ap- 
parent from the contents of the document that the parties did not use the 
words of the gold clause in accordance with the literal meaning which they 
would bear if considered apart from the rest of the document and the cir- 
cumstances which surrounded its execution, in particular because the interest 
could not be paid in gold coin of the United Kingdom. He also arrived at 
the same conclusion by pointing out that according to its strict reading the 
coins tendered would all have to be coins of the exact standard of weight and 
the exact standard of fineness specified in the Coinage Act, 1870, without any 
remedy, allowance, or variation from the standard. He went on to say (50 
The Times L. R. at p. 146; [1934] A. C. at p. 172): 

I therefore ask myself this question. If the words of the gold clause 


cannot bave been used by the parties in the sense which they literally 
bear, ought I to ignore them altogether and attribute no meaning to 


* This Journnan, Vol. 30 (1986), p. 316. 


148 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


them, or ought I, if I can discover it from the document, to attribute 
some other meaning to them? Clearly the latter course should be 
adopted if possible, for the parties must have inserted these special 
words for some special purpose, and if that purpose can be discerned by 
legitimate means, effect should be given to it. In my opinion, the pur- 
pose can be discerned from clause 4, in which the reference to gold coin 

= of the United Kingdom is clearly not a reference to the mode of payment 
but to the measure of the company’s obligation. So, too, condition 6, 
which again is a clause not directed to mode of payment, but to describ- 
ing and measuring liability, shows that the words are used as such a 
measure. In just the same way I think that in clauses 1 and 2 of the 
bond the parties are referring to gold coin of the United Kingdom of 
a specific standard of weight and fineness not as being the mode in 
which the company’s indebtedness is to be discharged, but as being the 
means by which the amount of that indebtedness is to be measured and 
ascertained. I would construe clause 1 not as meaning that £100 is to 
be paid in a certain way, but as meaning that the obligation is to pay a 
sum which would represent the equivalent of £100 if paid in a particu- 
lar way—in other words, I would construe the clause as though it ran 
thus (omitting immaterial words) “pay . . . in sterling a sum equal to 
the value of £100 if paid in gold coin of the United Kingdom of or equal 
to the standard of weight and fineness existing on the Ist day of Sep- 
tember, 1928.” I would similarly construe clause 2. I am conscious, 
my Lords, that this construction strains the words of the document, and 
that it fits awkwardly with some of its provisions. Thus, for instance, 
the half-yearly payments in accordance with the coupons (which are 
described in clause 2 as equal) may in fact not be equal. But I prefer 
this to the only other alternatives—namely, attributing no meaning at 
all to the gold clause, or attributing to it a meaning which from other 
parts of the document and the surrounding circumstancs the parties 
cannot have intended it to bear. 


His Lordship also quoted a passage from the decision of The Hague Court, 
which has been already mentioned, and the way in which he introduces the 
quotation is very significant. He says: 


I do not, I need hardly say, treat these as in any way binding upon us. 
Indeed the relevant facts and words under consideration were very dif- 
ferent from those which have been under consideration here. I would 
like, however, to cite one passage as stating happily and succinctly the 
considerations and principles which have influenced me in arriving at 
the conclusion which I have reached. It occurs in the judgment dealing 
with certain Serbian loans stated to be payable both as to principal and 
interest in gold. It runs thus (Serbian Loans case (supra), Judgment 
No. 14, at p. 32): “As it is fundamental that the terms of a contract 
qualifying the promise are not to be rejected as superfluous, and as the 
definitive use of the word ‘gold’ cannot be ignored, the question is: What 
must be deemed to be the significance of that expression? It is con- 
ceded that it was the intention of the parties to guard against the fluc- 
tuations of the Serbian dinar, and that, in order to procure the loans, it 
was necessary to contract for repayment in foreign money. But, in so 
contracting, the parties were not content to use simply the word ‘franc,’ 
or to contract for payment in French francs, but stipulated for ‘gold 
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francs.’ It is quite unreasonable to suppose that they were intent on 
providing for the giving in payment of mere gold specie, or gold coins, 
without reference to a standard of value. The treatment of the gold 
clause as indicating a mere modality of payment, without reference to 
a gold standard of value, would be, not to construe, but to destroy it.” 


We particularly refer to this part of his Lordship’s judgment because it illus- 
trates a matter of very considerable importance. The gold clauses in bonds 
and obligations are very common in international contracts and in every part 
of the world. It would be a very serious matter if contracts of that charac- 
ter were treated by particular courts as having a different meaning in the 
absence of language and surrounding circumstances of a decisive character 
compelling that conclusion. The construction of such commercial clauses 
ought to be so far as possible uniform unless there are the strongest considera- 
tions involving a different construction. 

The learned judge found in the present case that there were features which 
entitled him, or required him, to distinguish the bond in question from that 
before the House of Lords in the case which I have just cited. In particular, 
he relied on a difference in the circumstances surrounding the issue of the 
bond in Feist’s case (supra) and those surrounding the issue of the bond now 
in question. He said (52, The Times L. R. 82, at p. 86): 

I am satisfied on the evidence that the gold clause was inserted in that 
limb of the provision as to payment which relates to payment in New 
York, not with any special reference to any possibility of the United 
States of America going off the gold standard, but as a customary clause 
in use in similar contracts in the United States of America for some 47 
years, the practical operation of which was fully understood. There is 
no need to strain any of the language of the document, unless it be 
straining it first to imply a term that any small sum for the payment of 
which no gold coin was available should be discharged in silver or nickel 
coins of legal tender and to construe the expression “gold coin of the 
standard of weight and fineness existing on February 1, 1917,” as intend- 
ing gold coin which would pass as legal tender under the statutes enact- 
ing that standard. I conclude, therefore, that the obligation of this 
bond is to pay in the United States in gold coin of that country equal in 
weight and fineness to that which was legal tender in February, 1917, 
and where the sum is too small to be so paid, then in silver or nickel 
coins of legal tender there. 


We are unable to concur in that view of the position. We cannot find 
any substantial distinction between the language of the bond in question and 
that which was being considered in Feist’s case (supra). It is true that at 
the date of the loan—1917—the United States were on the gold standard and 
that the paper dollar was convertible into gold. The evidence of.the Ameri- 
can lawyers before the court was that for practicable purposes at that time 
no one drew any distinction between the paper dollar and the gold dollar, and 
that in practice even in contracts containing gold clauses, which were very 
common in long-term obligations, gold would not be tendered in payment. 
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After the Civil War there had been in America very serious depreciation of 
the currency, and there seems to be no doubt that the whole object of insert- 
ing the gold clauses originally had been to provide against the risk of any 
possible future depreciation in the currency. It was for that reason that 
such clauses were common in the United States. Such depreciation in the 
currency could well be provided for by a clause the effect of which would be 
that if the currency were depreciated below the value of the standard weight 
and fineness of the gold dollar as at the date at which the debt was contracted 
the obligation should be construed as an obligation to pay, when the time for 
payment came, such a number of the dollars then current as would be equiva- 
lent in gold value to the dollars stipulated in the gold clause. In that way 
the possible depreciation of the dollar would be provided for, and the lender 
would not be prejudiced by the devaluation in the currency. In other 
words, to apply that to the existing facts of this case at the present time the 
equivalent of $1,000—taking their value as it was in 1917 while the dollar was 
convertible into gold and before it was devalued as it was in 19383-—is $1,690, 
and it is that amount to which the suppliants contend they are entitled, as 
matters now stand, in discharge of the obligation to pay $1,000 in gold coin 
of the United States of the standard of weight and fineness existing at Febru- 
ary, 1917. The obligation thus becomes an obligation of an amount which 
can only be fixed from time to time by ascertaining the gold value of the ex- 
isting paper currency. That, however, is an ordinary operation in finance 
and presents no difficulty. The effect of this construction is to secure the 
lender against the risk of the dollar depreciating. We have already quoted 
the view of the Supreme Court of the United States to the effect that such 
was the purpose of these clauses. The position is stated very succinctly by 
Mr. Justice Stone, concurring with the majority, in Perry's case in the fol- 
lowing terms (294 U.S. at p. 358): 


I do not doubt that the gold clause in the Government bonds, like that 
in the private contracts just considered, calls for the payment of value 
in money, measured by a stated number of gold dollars of the standard 
defined in the clause, Feist v. Société Intercommunale Belge d’Elec- 
tricité (supra); Serbian and Brazilian Loans Cases [P. C. I. J. Series A, 
Nos. 14 and 15, pp. 32-34, 109-119]. In the absence of any further 
exertion of governmental power, that obligation plainly could not be 
satisfied by payment of the same number of dollars, either specie or 
paper, measured by a gold dollar of lesser weight, regardless of their 
purchasing power or the state of our internal economy at the due date. 


In the Gold Clause cases the dissenting minority shortly expressed the same 
opinion (294 U. 8. 361, at p. 366) in an opinion which was common both to 
Norman’s case (supra) and Perry’s case (supra): 


That the holder of one of these certificates was owner of an express 
promise by the United States to deliver gold coin of the weight and fine- 
ness established by statute when the certificate issued, or if such demand 
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was not honored to pay the holder the value in the currency then in 
use, seems clear enough. This was the obvious design of the contract. 


We find it impossible to accept the construction adopted by the learned 
judge, that the bonds in question were bonds for payment in gold coin and in 
gold coin alone. In our opinion, the view most favourable to the suppliants 
which could be accepted is that expressed in the opinion last quoted, which 
would give the holder the right to claim either the gold coin itself or, failing 
that, the value in the currency then in use. If that view were accepted the 
contract would be performable in either mode. We prefer to accept the con- 
struction which we have stated, on the authority of Feist’s case (supra), but 
even on the view just stated the difficulty which led the learned judge to 
come to the decision which he did would not arise. His conclusion was that 
as the contract was performable by the delivery of gold coin alone, except as 
regards the small amounts payable under the coupons, it could not be per- 
formed in the United States without breaking the law as established by the 
Resolution of Congress in 1933. 

It has been accepted by both sides that in and from 1933, when the United 
States went off the gold standard, it has been unlawful in the United States to 
make or receive payment, of a debt in gold, and the learned judge has accord- 
ingly held, applying his view of the bond, that its obligation could only be 
discharged by a payment in gold and that such payment was unlawful now in 
America and could not be enforced in this country. If the premise is right, 
that conclusion undoubtedly follows. We need only refer to one authority 
for the well-known proposition that an English court will not enforce a con- 
tract where performance of that contract is forbidden by the law of the place 
where it must be performed—namely, Ralli Brothers ». Compafiia Naviera 
Sota y Agar (86 The Times L. R. 456; [1920] 2 K. B. 287). The question 
there was as to the amount of freight which could be claimed by a Spanish 
shipowner under an English charterparty which was to be construed accord- 
ing to English law. Part of the freight was to be paid by the charterers in 
Spain. When the vessel arrived and the balance of the freight was payable 
in Spain, a law had been passed in Spain prohibiting payment of freight 
above a certain amount per ton. The charterparty freight was at a much 
higher rate and it was held that so much of the contract as required payment 
of freight in excess of the legal amount was invalid and could not be enforced 
against the charterers. Lord Sterndale, M. R., quoted with approval a pas- 
sage from Professor Dicey’s work on the Conflict of Laws (2nd ed., at page 
553), where he says: “A contract . . . is, in general, invalid in so far as (1) 
the performance of it is unlawful by the law of the country where the con- 
tract is to be performed.” We accept that principle, Just as the learned 
judge did. Indeed, it is too well established now to require any further dis- 
cussion. It is based on the principle that it is contrary to the comity of na- 
tions that the court of one country should seek to enforce the performance of 
something in another country which is forbidden by the law of that country. 
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But according to the construction of the contract which we accept there is no 
obligation to pay in gold coin. The reference to the gold coin of the United 
States is merely in order to fix a measure of value or a scale of payment which 
will apply where the currency depreciates or is devalued, but the payment 
of that amount can lawfully and properly be made in the currency of the 
day in the country when the obligation falls due. If that is the true con- 
struction of the bond, then we think it is clear that no question of illegality by 
the law of the United States can arise. 

It is true that in 1933 there was a Resolution of Congress the terms of 
which have been referred to in argument and require consideration. The 
Resolution in question is described as a Joint Resolution approved by Con- 
gress on June 5, 1933: “To assure uniform value to the coins and currencies of 
the United States.” It proceeds: 


Whereas the holding of or dealing in gold affect the public interest and are therefore sub- 
ject to proper regulation and restriction; and Whereas the existing emergency has disclosed 
that provisions of obligations which purport to give the obligee a right to require payment in 
gold or a particular kind of coin or currency of the United States, or in an amount in money 
of the United States measured thereby, obstruct the power of the Congress to regulate the 
value of the money of the United States and are inconsistent with the declared policy of the . 
Congress to maintain at all times the equal power of every dollar coined or issued by the 
United States in the markets and in the payment of debts; Now, therefore, be it resolved 
by the Senate and House of Representatives of the United States of America in Congress 
assembled that (a) Every provision contained in or made with respect to any obligation 
which purports to give the obligee a right to require payment in gold or a particular kind of 
coin or currency, or in an amount in money of the United States measured thereby, is de- 
clared to be against public policy and no such provision shall be contained in or made with 
respect to any obligation hereafter incurred. Every obligation, heretofore or hereafter 
incurred, whether or not any such provision is contained therein or made with respect thereto, 
shall be discharged upon payment, dollar for dollar, in any coin or currency which at the time 
of payment is legal tender for public and private debts. Any such provision contained in any 
law authorizing obligations to be issued by or under authority of the United States is hereby 
repealed, but the repeal of any such provision shall not invalidate any other provision or 
authority contained in such law. 


The evidence of the United States lawyers is clear and unanimous that 
that Joint Resolution, which has the force of law, though it provides that 
“every obligation, heretofore or hereafter incurred, whether or not any such 
provision is contained therein or made with respect thereto, shall be dis- 
charged upon payment, dollar for dollar, in any coin or currency which at the 
time of payment is legal tender for public or private debts,” does not make it 
unlawful for a debtor to discharge his full obligation. The distinguished 
lawyers who gave evidence were all agreed on that point. The Resolution. 
disentitled the creditor to claim more than the amount provided by the 
Resolution, but if the debtor thought fit to satisfy the obligation according to 
its full and original tenor, there was nothing to prevent him from tendering 
that amount to the creditor and nothing to prevent the creditor from accept- 
ing that amount. All that it was said was that the difference between the 
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obligatory amount and the original contract amount could not be regarded as 
other than a gift. However regarded, it follows clearly from that view of the 
Resolution that there would be nothing unlawful under the law prevailing at 
the place of payment to render it unlawful for the British Government to pay 
over the full amount to its creditors under the bond. That indeed is the 
view accepted by the learned judge on that hypothesis. If the construction 
of the bond which we accept, but which he rejected, is the right construction, 
then the rule in Ralli Brothers v. Compafiia Naviera Sota y Aznar (supra) 
does not apply. It only applies, in our opinion, if the act in question is pro- 
hibited by the foreign law. 

It was contended that as the Resolution in question stated a ground of 
public policy which would be contravened by payment in full under the gold 
clause in the contract, therefore the English court should not give a Judgment 
which would have the effect of running counter to that public policy of the 
United States. No authority was cited for that proposition. The state- 
ments of the law on this point have all proceeded on the basis that the term 
of the contract under consideration, if the English court is to refuse to en- 
force it, must be one which is contrary to and forbidden by the law of the 
country. It is clear that the Jaw of the United States does not prohibit a 
creditor honouring his promise to discharge according to the full measure of 
the gold clause, though he cannot be compelled, since the Resolution, to do 
80. -> 
We have so far been dealing only with that part of the bond which relates 
to a payment in the United States of America. It is necessary to refer to the 
alternative option which the holder has of requiring payment in the City of 
London, England, in sterling money at the fixed rate of $4.8614 to the pound. 
In our opinion, if that option is exercised the holders’ rights are fixed by that 
part of the clause which begins “or in the City of London, England, at the 
fixed rate of $4.8614 to the pound”’—in other words, the earlier part of the 
paragraph which relates to gold coin of the United States of America is in- 
applicable. The two methods of payment are alternative and are exclusive 
of each other. That, we think, appears from the form of the paragraph: 
“Such principal sum and the interest thereon will be paid at the option of the 
holder, either’’—and then come the words which define the scope of the ob- 
ligation if the payment is to be made in America, and then follow the words 
which define the scope of the obligation if the option is exercised for payment 
in the City of London. To the latter option the words ‘‘in gold coin of the 
United States” and so forth, do not apply at all, and, therefore, if the London 
option is exercised, what the holder is entitled to is such an amount of sterling 
as represents the amount of the bond, say $1,000. This construction of the 
London option has the effect of rendering that option irrelevant to the con- 
struction of the New York option. The two options, in our opinion, are en- 
tirely independent. Each provides for the payment of a particular sum in a 
particular place in a particular way. According to the New York option, the 
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obligation is to pay the equivalent of 1,000 gold dollars in the precise form 
stated. In the London option the obligation is to pay $1,000 according to 
the measure of value in sterling indicated; the gold clause is not imported in 
any way into the London option. 

For all these reasons we think that the appeal ought to be allowed and that 
it should be declared that the holders are entitled to be paid at the appropri- 
ate dates both on the coupons and on the principal obligation (a) if the New 
York option is exercised, such an amount in dollars as is equivalent to the 
value in currency at that time of 1,000 gold dollars specified in the obliga- 
tion; (6) if the London option is exercised, the holders are entitled to be paid 
the equivalent of $1,000 at the fixed rate of $4.861% to the pound in sterling 
money of England. The same principles apply mutatis mutandis in the case 
of the interest payments. 


BOOK REVIEWS AND NOTES* 


j 


Fi 
~“ The Far Eastern Crisis. Recollections and Observations. By Henry L. 
Stimson. New York: Harper & Bros., 1936. pp. xii, 293. Appendices. 
Index. $3.75. 


The Secretary of State who conducted negotiations for the United States 
during the earlier months of Japan’s intervention in Manchuria and at Shang- 
hai, places interested scholars in his debt by the publication of this revealing 
work. Init he narrates chronologically the course of events in China, the po- 
litical and psychological changes in Japan, the stages in the application of the 
League Covenant, and the diplomatic moves of the American Government. 
To this brief but clarifying synthesis he contributes an interpretation of 
American policy and of the actions taken toward its implementation. 

The reader is impressed with the practical idealism that animated Mr. 
Stimson’s program. With it was associated respect for treaty obligations and 
a keen appreciation of codperative methods in international relations. His 
foreword goes so far as to state that his reason for writing was the urgent 
necessity for the development of effective methods of coöperation between the 
League of Nations and the United States. This volume is a contribution to 
our materials on the present status of the codperative process for the settle- 
ment of political controversies, as it is affected by the coexistence of League 
and non-League Powers. 

Mr. Stimson makes it clear that American non-membership in the League 
was a serious handicap to effective international action. It did not, ap- 
parently, affect his attitude of opposition to the first proposal to send a com- 
mission of inquiry to the Far Hast. Subsequently, however, he found it 
necessary to take measures to avoid the appearance of suggesting League © 
policy, as well as that of acting alone. Had this country been a League mem- 
ber there need have been no independent enunciation of the doctrine of non- 
recognition, and no recourse to the round-about procedure of a letter to 
Senator Borah to affirm the Nine Power Treaty. Mr. Stimson speaks frankly 
of the embarrassment caused by Sir John Simon’s communiqué—issued im- 
mediately after the historic American notes of January 7, 1932—-accepting as 
bona fide Japan’s asseveration of respect for the open door policy. He reveals 
also with what urgency he sought, unofficially, to obtain British consent to a 
joint invocation of the Nine Power Treaty, and how discouraging it was to be 
denied a specific reply. Not until the British delegation to the League As- 
sembly moved the resolution of non-recognition was the damage done by 
disclosure of Anglo-American differences in part repaired. 

*The JouRNAL assumes no responsibility for the views expressed in book reviews and 
notes.—Eb. i 
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Two errors occur in factual statements. The statement that the sending 
of the Lytton commission “constituted the first occasion of the application in 
the Far East of the methods of judicial examination and settlement of inter- 
national controversies” (p. 78), overlooks the Japanese House Tax case before 
a Hague tribunal in 1905. It is also incorrect to state that “in the war of 
1895 Japan destroyed China’s sovereignty” over Korea, and that “A puppet 
Korean emperor ... was then installed” by Japan (p. 192). Korea was 
an autonomous state under the suzerainty of China prior to the Sino-Japanese 
War, and her ruling house remained on the throne until the country was 
annexed by Japan. In certain respects, however, the methods of Japan with 
Korea parallel those she is now employing in Manchuria, Inner Mongolia and 
North China. 

Important in substance, written in direct and lucid style, interestingly 
illustrated, and attractively printed, this book should enjoy a wide patronage. 

Haroun S. QUIGLEY 


Why We Went to War. By Newton D. Baker. New York: Harper & 
Bros., 1936. pp. viii, 199. Appendix. Bibliography.. Index. $1.50. 
Mr. Baker’s answer to the question stated in the title of this book attracted 

a great deal of attention when it was published as an article in Foreign Affairs 

for October, 1936. The book is a reprint of that article, to which has been 

added an appendix containing President Wilson’s war message of April 2, 

1917, and his addresses to the Senate and House in the three preceding 

months. ) : 

Few men now living could speak on this subject with such authority based 
on personal knowledge, but Mr. Baker does not depend on his memory alone. 
His book gives evidence of careful study of the publications of our De- 
partment of State and of the Foreign Offices‘ of other governments, and con- - 
siderable familiarity with the books and articles of publicists who have 
written on all sides of this controverted question. His conclusion is that the 
real causes of our entrance into the war were those stated clearly and con- 
vincingly in President Wilson’s war message. The immediate occasion was 
the resumption of lawless submarine warfare. 

Mentioning the charge made in recent years that munitions makers and 
bankers influenced the policy of our Government and ultimately led us into 
war, Mr. Baker says that he would be “perhaps the hardest person in the 
United States to convince that munition makers had any influence upon the 
American decision.” In France in 1917 and 1918 the British and French 
supplied our artillery with cannon out of their surpluses in exchange for raw 
materials; for infantry rifles we bought a British-owned factory built in this 
country after the World War began and manufactured the British Enfield 
because America had no means of manufacturing our own Springfield rifle in 
sufficient quantities. Pistols were bought from city police departments from 
their confiscated “concealed weapons” and, though manufacturers speeded up 
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production, we were at the end of the war still short of the required supply. 
For months American manufacturers were unable to make heavy ammunition. 
Typewriter factories were converted into fuse factories, and generally Ameri- 
can industrial plants were converted to the material nearest their normal 
product. Mr. Baker sums up by saying: “A munition industry large enough 
to be interested, much less influential, in our going into the war simply did 
not exist,” 

This review emphasizes Mr. Baker’s discussion of the munitions question, 
but the book is also a valuable contribution to the history of the whole period 
of our neutrality from 1914 to.our entrance into the war. 

H. W. TEMPLE 


Derecho Internacional Publico. Tomo UI. By Antonio S. de Bustamante y 
Sirven. Habana: Carasa y Cia, 1936. pp.602. Index. 


Dr. de Bustamante’s monumental work on Public International] Law has 
reached Volume ILI. This.volume devotes itself to the Civil law branch of 
the subject. Like Volume I on the Constitutional division, and Volume II on 
the Administrative division of the work, reviewed by the writer in this 
JOURNAL when they were completed,! the present volume analogizes its subject 
matter to the corresponding subject matter in national or municipal law. 
Civil law as used by the author in this respect refers to the law existing within 
each state or nation which governs the private property and affairs of its 
citizens and other private persons both corporate and natural within its bor- 
ders. The national law as thus applied to private persons finds its counter- 
part in the international law as applied to states as international juristic 
persons. The present volume shows how a state extends its dominion over 
portions of the earth and appurtenances thereto by processes of civil law 
which are not only comparable to those utilized by private persons within a 
state, but which bear the same names, such as “discovery,” “occupation,” 
“succession,” “contract,” ete., and, after dealing with these processes, takes 
up the rules of law governing the maintaining, modifying, sharing and losing 
jurisdiction and contro] over a state’s physical domain after it has once been 
acquired. The ever increasing importance and use of contracts in interna- 
tional progression of states is recognized by special chapters in which Dr. 
de Bustamante analyzes the nature, content and effect of treaties from the 
standpoint of their character, designation, classification, requisites, execution, 
adhesion, ratification, promulgation, registration, interpretation, operation 
and extinction, in the careful, scientific and understanding way which has 
so eminently marked his participation in deliberations and decisions of the 
World Court on this as well as other subjects in the field of international law. 

As advancements are made within a state from primitive individualistic 
conditions to those of complex and interdependent social relationships, the 
civil law imposes more and more societal obligations on private property and 


1 Vol. 29 (1985), p. 168. 


158 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


every thing and person connected with it. The last chapters of the present’ 
volume carry this same development forward in the international field and 
deal with the responsibility a state assumes toward other states and their 
nationals for what takes place in its territorial domain affecting them or their - 
property or interests injuriously. While the author emphasizes the view — 
held in most of Latin America restricting the state’s obligation to “duty” 
owed alike to its own nationals and those of other states, he presents practi- 
cally all the doctrines of the past and present as to the extent of responsibility 
from the minimum or no responsibility to reparations though without fault, 
as in the extreme case of necessity or defence when the injury suffered con- 
tributes materially to the success of the injuring state. He then discusses 
these doctrines in action and what disposition the law actually makes of 
claims against states in this field of injurious acts or omissions, and closes 
with an interesting chapter on the various ways of losing the right to assert 
such claims by the lapse of time and the immunity afforded by the law of 
prescription. 

The writer can only repeat what he has said in his review of the previous 
volumes on Dr. de Bustamante’s mastery of the subject, his simplicity, charm 
and strength of expression in the Spanish language, and the generous forum he 
allows in these volumes to the scholars of all nations, and join with other 
members of the legal profession in awaiting with pleasant anticipations the. 
forthcoming volumes of his great work on the Penal and Procedural branches 
of Public International Law. H. Muron CoLvIN 


International Legislation. A Collection of the Texts of Multipartite In- 
ternational Instruments of General Interest. Edited by Manley O. Hudson 
with the collaboration of Ruth E. Bacon. Washington: Carnegie Endow- 
ment for International Peace, 1936. Vol. V, 1929-1931. pp. xlii, 1180. In- 
dex. $4.00. 

This volume is a continuation of the excellent series, the first four volumes 
of which, covering the years 1919-1928 and published in 1931, were reviewed 
in an earlier number of this Journau (Vol. 26, p. 435). The present volume 
contains the text of multipartite instruments opened for signature or other- 
wise promulgated during the period from July 1, 1929, to December 31, 1931, 
together with a few subsidiary instruments of more recent date. It may 
be a matter of some terminological interest to note that of the 136 texts con- 
tained in the present volume only two are designated as “treaties.” Forty 
are designated as “conventions,” 29 as “agreements,” 42 as “protocols,” the 
others as “arrangements,” “statutes,” “declarations,” “regulations,” “procés- 
verbaux,” ete. 

In adverting to the utility of the present collection the author calls atten- 
tion to the fact that many of the texts which it contains will not be found in 
the League of Nations Treaty Series, either because they belong to the class 
of treaty engagements which are not required by the Covenant to be regis- 
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tered with the Secretariat and published, or because the obligation of regis- 
tration has not been performed by the parties; while others, such as the 
international labor conventions, have been deliberately omitted from the 
Treaty Series. Ag in the earlier volumes, the present one contains some texts 
which have never come into force and may never come into force. They 
have been included, however, for the reason, as the author is justified in be- 
lieving, that they may be of interest in the study of the history of the legis- 
lative effort in the particular field to which they relate and should therefore 
be made easily accessible. . 
_ The size of the present volume shows that there has been little abate- 
ment in recent years in the process of international legislation. An exam- 
ination of the texts which it contains shows also that in quality much of it is 
of considerable importance. Among the more important instruments con- 
tained in the present volume may be mentioned the Geneva conventions 
of July 27, 1929, for the amelioration of the condition of the wounded and 
sick in armies in the field (ratified by 33 states) and concerning the treat- 
ment of prisoners of war (ratified by 29 states), the Warsaw convention of 
October 12, 1929, for the unification of certain rules regarding air transport 
(ratified by 21 states), the agreement of January 20, 1930, regarding the 
complete and final settlement of the question of reparations, the Hague 
nationality conventions and protocols of 1930, the London treaty of 1930 for 
the limitation and reduction of naval armaments, the Geneva conventions of 
the same year on financial assistance, and for the unification of certain rules 
concerning collisions in inland navigation, and various international labor 
conventions. 
~ The general plan of the present volume is that of the earlier ones. The 
- texts are reproduced in parallel columns in French and English—where all 
or most of the parties are American states, in English and Spanish. Each 
text is accompanied by an editor’s note indicating the number of ratifications 
which have been deposited, if the instrument is subject to ratification, and 
stating whether or not it is in force. Usually also there is an historical note 
relative to the instrument and always a valuable bibliography of the litera- 
ture about it. 

What was said in the review of the first four volumes regarding the utility 
of this collection and of the careful, scholarly manner in which the dis- 
tinguished editor did his task can be equally said of the present volume. 

JAMES WILFORD GARNER 


Les Mystiques Politiques Contemporaines et Leurs Incidences Internation- 
ales. By Louis Rougier. Paris: Librairie du Recueil Sirey, 1936. pp. 124. 
Fr. 12. 


These six brief lectures delivered before the Graduate Institute of Interna- 
tional Studies in Geneva, Switzerland, in June, 1935, have a much greater 
value than might first be surmised from a casual perusal. Their very brevity 
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is evidence of closeness of reasoning and of the conciseness of the conclusions 
of a man who has attained mature standards of judgment and solid convic- 
tions. Professor Rougier is clearly a political and economic expert who 
understands his own times in an adequate historical setting. His analysis 
of Monarchy, Democracy, Sovietism, the Corporative and the Totalitarian 
States is masterly. 

No thoughtful and conscientious student of international affairs can afford 
to neglect to read carefully and ponder earnestly these scholarly and realistic 
studies of contemporary political phenomena. They are written primarily 
for those students who already have fixed their own standards of apprecia- 
tion and reached their own independent conclusions. If in agreement with 
Professor Rougier, they will find a vigorous and lucid support for their views. 
If in disagreement, they may find it imperative to alter their views or find 
a sounder justification for their conclusions. 

Professor Rougier bases his entire approach to the appreciation of con- 
temporary forms of government on the interpretation of mysticism as being 
an ensemble of faiths accepted under “the pressure of social conformity.” 
He quotes Pascal in this connection: “Custom is entirely equitable for the 
sole reason that it is accepted; it is the mystical foundation of its authority.” 
In other words, the predilections people may have for Democracy, for Mon- , 
archy, for Sovietism or Fascism, are essentially a mystic faith which may 
evince a religious and even fanatical fervor. Men live politically by faith. 
And this faith, this mystic creed, may have a most important and decisive 
incidence on international relations. Professor Rougier naturally is greatly 
concerned with the dangers of existing conflicting faiths and sees a satisfactory 
solution “in a return to the practice of political, economic, and cultural liberal- 
ism within the framework of a constructive internationalism.” This solution 
may sound vague, but a careful consideration of these lectures will leave 
no one in doubt as to the definite reasons for this conclusion. To some it will 
seem inadequate and that a deeper spiritual solution more in accordance with 
earlier ideas of mysticism is required. In any event, this is the special value 
of Professor Rougier’s challenge to clearer thinking about international rela- 
tions. He has indicated the need of a moral sense of responsibility by all 
students of political institutions and activities. One cannot remain an indif- 
ferent spectator and commentator. He must become in some sort a political 
mystic with a dynamic faith that creates order out of chaos and soundly con- 
structed political systems. 

I am most grateful for the opportunity to read these most stimulating 
lectures, and I desire to recommend them most earnestly to all who seek to 
make their own constructive contributions to a better understanding between 
peoples. We should not fail to realize that international conflicts are basi- 
cally confitets of faiths and that permanent peace is to be found only in a 
common faith. | 

PHmie MARSHALL Brown 
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La Vengeance Privée et les Fondements du Droit International Public. By 
Jacques Lambert. Paris: Librairie du Recueil Sirey, 1936. pp. 136. 
Fr. 10. 


The author traces the development of private vengeance among ancient 
peoples as described in the Bible, among the Arabs of the pre-Islamic and 
post-Islamic periods, among the Germanic tribes, in the Italy of the Middle 
Ages and in Corsica and Sardinia down to the last century. He observes a 
comparable development in nearly all of them according to their stage of 
social organization. These stages lead from that of the ruthless feud between 
families, clans or tribes, to a system of compensation for injury fixed by per- 
sons first occupying a position of guarantors and afterwards of arbitrators. 
He explains the rule of “an eye for an eye, a tooth for a tooth,” so often mis- 
interpreted and misunderstood, as an advance from unrestricted private 
vengeance to one of expiation. He regards this advance as perhaps the 
greatest ever made at any one time in penal law (p. 114). 

It is difficult to draw from the material any immediate solution of the 
problems confronting international life of the present day; nor does the 
author make any such claims. What he affirms, however, is that if war is 
ever to be eliminated, it must be on the basis of the development of an in- 
stitution which substitutes pacific means of regulating conflicts in place of 
private violence. The author does not assume to have found the key to 
this problem in his study of private vengeance among the peoples of the 
past. He concludes, however, that as the state has found a means of lead- 
ing vengeance into other channels, the international community must persist 
in its effort to develop institutions which will subordinate the reign of force 
to the reign of law. In this process, peace must be imposed by neutrals or, as 
the author maintains, those less interested in the conflict must cease to con- 
sider themselves as neutrals because of the danger that any war may become 
general (p. 133). ÅRTHUR K., KUHN 


The British Year Book of International Law, 1986. 17th year. New York 
and London: Oxford University Press, 1936. pp. vi, 260. Index. $5.50; 
16s. 


In the leading article on “The Protection of Vested Rights in International 
Law,” Dr. G. Kaeckenbeeck makes the following summary: 


We come, therefore, to the conclusion that the principle that a cession 
of territory does not affect private rights is valid only as long as new 
legislation is not introduced which affects them; that the introduction 
of such legislation is not prohibited by international law, and is not in 
particular made by it dependent on payment of compensation; that the 
principle of non-retroactivity applies to the interpretation of the new 
laws only as a matter of municipal law, but that a systematic violation of 
this principle would be resented as conduct falling short of the inter- 
national standard of civilized society; that the question whether and to 
what extent a state will grant compensation for legislative suppression 
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or infringement of rights is properly a matter for state legislation or 
judicial application, but that refusal by a state to grant compensation 
where elementary justice requires it, even though it could not be impugned 
by its nationals, may, if applied to foreigners, be taken up by the state to 
which they owe allegiance, and may eventually fail to pass muster before 
an international tribunal. 

In his valuable discussion of “Sanctions Under The Covenant,” Sir John 
Fischer Williams does not assert, but hazards the conjecture: 

That the coming generation may emphasize neutral duties rather than 
neutral rights and that there may be wars where not “to take sides,” in 
thought if not in action, may be impossible for any man who recognizes 
the claims of morality. For when a world-wide conflict is in progress, if 
it is not a mere “dog-fight” but a struggle in which great moral issues are 
at stake, neutrality though it may be respectable is not widely respected. 

Other articles are: “The Local Remedies Rule in the Light of the Finnish 
Ships Arbitration,” by Alexander P. Fachiri; “Aircraft and Commerce in 
War,” by H. A. Smith; “The Covenant as the ‘Higher Law’,” by H. Lauter- 
pacht; “The Case of the I’m Alone,” by G. G. Fitzmaurice; “The Gold 
Clause,” by B. A. Wortley; and an obituary notice of Sir William Harrison 
Moore. 

Professor Arnold D. McNair in his study of “Collective Security” suggests 
that there has been a change of the attitude toward war, and observes: “This 
new policy of collective security has suffered . . . in popular esteem by being 
treated too much as a great ethical ideal and too little as a sound business 
proposition.” He agrees with Sir Samuel Hoare’s statement, “If the burden ig 
to be borne it must be borne collectively,” and declares that his own country 
can do no more than its “fair share,” but he ends with a hopeful note to the 
effect that if Great Britain holds firm to her “declared policy which comprises 
collective revision of the status quo as well as to the collective resistance to 
aggression” then “the principle of collective security” will eventually be estab- 
lished and will introduce “a new and saner epoch to international relations.” 

Professor J. W. Garner, who is on the staff of the Year Book as correspond- 
ent for the United States, discusses, “Recent Neutrality Legislation of the 
United States,” and subjects this hasty and ill-conceived legislation to a well- 
merited criticism. He expresses the hope that “the present temporary legis- 
lation . . . may be replaced next year by a permanent and more thoroughly 
considered law. .. .” Of importance from a theoretical point of view is 
J. G. Starke’s discussion of ‘“Monism and Dualism in the Theory of Interna- 
tional Law.” 

We find, of course, in addition to these special articles, the other annual 
contributions, namely, the important “Notes” on international events and the 
“Decisions” of international tribunals and of those national decisions which 
involve points of international law. There are also the extremely valuable 
reviews of books and current periodicals and the bibliography, conveniently 
arranged under a score of topical headings. 
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The group of British jurists who are responsible for the editing and pub- 
lishing of this important annual preserve the high standard set by the sixteen 
preceding volumes and continue their notable contribution to the science of 
international law. The American Journal of International Law and The 
British Year Book supplement each other and constitute indispensable aids 
to all those who desire to keep abreast of the progress of international law. 

ELLERY C. StowELL 


Juridical Bases of Diplomatic Immunsty: a Study in the Origin, Growth and 
Purpose of the Law. By Montell Ogdon. Washington: John Byrne & 
Co., 1936. pp. xx, 254. Index, table of cases, and bibliography. $4.00. 


The subject of diplomatic immunities is perhaps the most mature branch 
of the law of nations. Numerous monographs have been devoted to detailed 
exposition of its positive principles and rules, but there has been, up to this 
time, no thorough study in English of the theoretical bases of diplomatic im- 
munities, of the rationale of the law. This gap is closed by the present work, 
in which the writer fulfills his purpose of investigating “the fundamental 
postulates underlying the law of diplomatic immunity in the hope of un- 
covering foundations on which States may purposefully build that law to 
meet changing needs.” (p. vil.) After a rapid historical survey, Professor 
Ogdon finds that the various theories which have been advanced as the 
fundamental bases of diplomatic immunities are reducible to the following: 
“Territorial Immunity as explained by the Fiction of ‘Extraterritoriality’ ” 
(Ch. IV); “Personal Immunity as explained by the Theories of ‘Representa- 
tive Character’” (Ch. V); and “Functional Immunity as explained by the 
Necessity of Protecting the Channels of Communication between States.” 
(Ch. VI.) The fiction of exterritoriality is rejected on the grounds that it 
“does not furnish a sound reason for immunity, that it conflicts with recog- 
nized usage, produces undesirable results, is misleading and cannot be re- 
lied upon as a test in determining what the law is.” (p.103.) Theories of the 
“representative” character of the diplomat are likewise uncertain guides to 
the law since, if strictly construed, they would restrict immunity to acts per- 
formed in the exercise of official functions, thus eliminating diplomatic im- 
munities for private acts. The above theories, in all their variant and hybrid 
forms, presuppose a single basis which determines in every case whether a 
given act is to be considered “exterritorial,” or to have been performed by a 
diplomat is his “representative” capacity. This fundamental basis is the 
necessity of granting such immunities as are essential to the independent 
performance of the diplomatic function. The writer, however, does not fall 
into the error of underestimating the extent to which the “exterritorial” and 
“representative” theories have influenced the formation of the positive law. 

In his final chapter, Professor Ogdon draws certain conclusions: that im- 
munities which have become non-essential be interpreted restrictively, and 
that diplomats be required to refrain from commercial activities as a condi- 
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tion of their reception. The reviewer believes that the preceding investiga- 
tion would support more extensive and fruitful conclusions. That the diplo- 
mat enjoys only a procedural exemption, and that he is fully subject to the 
substantive law of the receiving state for unofficial acts, might have been more 
clearly emphasized. (See pp. 84-86, 223.) The tendency to restrict the im- 
munities of members of the diplomat’s family and suite should have been 
fully examined. The extensive exemptions enjoyed by members of these 
classes, and not those of the heads of missions, constitute the principal source 
of difficulty in most countries today. Finally, a study of the position of 
agents of international organizations would have been useful, since their ex- 
emptions are based squarely upon the theory of immunity which the writer 
accepts, and not upon the “archaic precepts” of the older law. This subject 
appears to have been excluded on the purely external ground that interna- 
tional agents are not “diplomats” since they represent no “state.” 

These are, however, faults of omission. Professor Ogdon has written a 
valuable study which, in a sense, may be said to supply a clear statement of 
the theoretical presuppositions of the “Draft Project on Diplomatic Privileges 
and Immunities” published in 1932 by the Harvard Research in International 
Law and issued as a Supplement to this JourNAL for that year. 

LAWRENCE PREUSS. 


The Ratification of International Conventions. A Study of the Relation- 
ship of the Ratification Process to the Development of International Legis- 
lation. By Francis O. Wilcox. London: Allen & Unwin; New York: Mac- 
millan Co.; 1986. pp. 349. Index. $3.50. 


This timely book deals with a subject of vast importance to the quest for 
the advancement of international law. The study is divided into three 
parts, relating respectively to “Ratification in Theory and Practice,” “Induced 
Ratification of International Conventions,” and “Methods of Evading Rati- 
fication.” 

In Part I, the author deals with problems of signature, necessity for rati- 
fication, the nature of ratification, irregular or unconstitutional ratification, 
reservations, adhesion or accession, registration, promulgation, non-ratifica- . 
tion, the obligation to ratify, and causes for delay in ratification. A chapter 
is also devoted to the constitutional provisions regarding treaty-making in 
Japan, in the United States, in the European states, and in the British Em- 
pire. f 

In Part I, “Induced Ratification” is discussed from the standpoint of the 
work of the League of Nations, the International Labor Organization, and 
the Pan American Union. In a penetrating chapter relating to the influence 
of the League upon the ratification of treaties, the conclusion is reached that 
‘n a little over a decade, [the League] has created a huge body of interna- 
tional law, much of which is almost universal in its application. This ‘uni- 
versal’ acceptance of international agreements is largely characteristic of 
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the post-war era, and is due in a great measure to the permanent machinery 
of the League” (p. 160). 

Figures are given regarding the “ratification efficiency” of the International 
Labor Organization. After reviewing the creditable record with regard to the 
ratification of labor conventions, the author states that they “present vivid 
, evidence of the advancement made in the past fifteen years under the banner 

of the International Labour Organization” (p. 203). 

In his treatment in Part II of the methods of evading ratification, the 
author trenches upon a field that has grown more and more important since 
the advent of the League and the International Labor Organization, and the 
day of multilateral treaties. As the number of treaties has increased, the op- 

‘portunity of evading ratification has also increased. 

In concluding remarks, the author observes that democratic government 
which allows the legislature to participate in ratification of treaties, has 
retarded ratifications in many cases, but international organizations “aided 
by their corps of technical experts and by the growth of an ‘international at- 
mosphere,’ have made world-wide coöperation possible in several fields which 
the International Community of the pre-war era was apparently incapable 
of regulating in a satisfactory manner” (p. 311). 

Appendices carry tables of the number of ratifications of conventions and 
agreements concluded under the auspices of the League, the International 
Labor Organization, and the Pan American Union. A comprehensive 
bibliography is given. 

A brief review is inadequate to indicate the serviceability of this meaty 
volume. It should take rank as a leading contribution to the literature of 
international lew. In the present status of attachment to national sov- 
ereignty and the absence of an international legislature, progress in advanc- 
ing international law must be based largely upon multilateral treaties and 
conventions; these must of course be ratified. J. Kuaenn HARLEY 


Vers une Organisation Politique et Juridique de ’Europe. By Raymond 

Léonard. Paris: Rousseau & Ct, 1935. pp. xii, 311. 

After the World War, the League of Nations was formed as an institution 
based on the principle of universality. But at the same time movements 
spread for a Pan European Union, giving expression not only to the economic 
ties, but also to the spiritual bonds and to the cultural unity of the peoples of 
Europe. A particularly important movement of this type was organized by 
the Austrian, Coudenhove-Kalergi,and Aristide Briand accepted the POuOIAEY 
presidency of this Vienna Pan European Union. 

This book is a detailed history and analysis of Briand’s proposal for a 
Federal European Union, first launched in Geneva in 1929, and followed by 
the French Memorandum of May 17, 1930. This memorandum proposes a 
Federal Union with organs of its own and—in characteristic antithesis— 
promises the upholding of the full sovereignty of the single European States; it 
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subordinates—very characteristically—economic problems to politics and 
emphasizes the static aspect of security on the basis of the Versailles Treaty. 
It so contains all the germs of its failure. The replies of the European Gov- 
ernments clearly showed the difficulties and antagonisms: anxiety for the 
weakening of the League of Nations, fundamental split of Europe into the 
blocs of status quo and revision, problems of European States not members 
of the League, of European colonies, dogma of sovereignty, peculiar position 
of Great Britain as the center of a world-wide Empire, universalism versus 
regionalism; to that we have to add the attitudes of non-European members 
of the League. 

The author relates in detail the six sessions of the Commission d’Htude, 
which the XIth Assembly had created as a strictly League of Nations Com- 
mission. The sessions were to a great extent devoted to the problems of 
agricultural credits and preferential tariffs to the Danubian countries. Little 
was achieved and the sessions were discontinued. Apart from the above- 
named basic difficulties, to which the author devotes a special chapter, severely 
combating the dogma of absolute sovereignty in a long, theoretical exposé, 
new events had created an unhappy atmosphere: Austro-German Customs 
Union, Japanese aggression in Manchuria, death of Briand, failure of the 
Disarmament Conference. 

All that was followed by a long series of bilateral or regional pacts: Non- 
Aggression Pacts between Soviet Russia and her neighbors, Pact of Organiza- 
tion of the Little Entente 1933, of the Balkan Entente 1934, of the Entente 
of the Baltic States 1934, Mussolini’s Four Power Pact, creation of the Rome 
bloc (Italy, Austria, Hungary) 1934, Stresa Conference 1935, Franco-Russian 
Pact of Mutual Assistance. The author consoles himself by stating that 
history shows that movements of federation do not succeed at once, that a 
long preparation is necessary, and hopes that Europe is on the right road. 
Unfortunately this hope cannot be shared by this reviewer. The events pos- 
terior to the publication of this book (Ethiopian crisis, end of Locarno, Span- 
ish Civil War, German-Japanese Anti-communistic Pact) show that Europe 
is rather dangerously moving on the road of old-fashioned military alliances, 
concluded for purposes of Power Politics. The present status of Europe 
certainly is in strange contrast to Briand’s vision of an European Union. 
History has led today, more than ever, to the Disunited States of Europe. 

The book, nevertheless, conserves its full value, not only because of being 
an accurate, well-documented and objective study, but also because of the 
lasting necessity for Europe, to quote Caillaux’ words, “to unite or perish.” 
But, notwithstanding its value, the book makes sad reading; for, as Professor 
Georges Scelle in his excellent preface states: “Le livre est, en effet, histoire 
d’une faillite.” Joser L. Kunz 


La Rappresentanza nel Diritto Internazionale. By Angelo Piero Sereni. 
Padua: Cedam, 1936. pp. xx, 455. Index. L. 50. l 


In Italy international law is undergoing a development which deserves 
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consideration beyond the frontiers of the country. Professor Anzilotti, who 
is a member of the Permanent Court of International Justice, has inaugu- 
rated this development for which Professor del Vecchio is co-responsible. Mr. 
Sereni, who is professor of international law at Ferrara, attempts to create 
a synthesis between the doctrines of Anzilotti and del Vecchio. From 
Anzilotti, Sereni inherited his belief in the superiority of the international 
legal order to the legal order of the State, and his preference for an abstract 
presentation of the material. With his theory of natural law, del Vecchio 
stood godfather to Sereni’s conception of an “objective international law” 
which in its last analysis is based on rules of law which are inherent in any 
legal order. 

On the basis of these ideas, Professor Sereni develops his theories of the 
“representation in international law.” His conception of representation is 
narrow and is confined to representation among subjects of mternational 
law. It, therefore, does not cover the exercise of delegated authority by a 
protecting Power or by a federal State. Sereni deals merely with the repre- 
sentation of a State by another State in negotiations with a third State. He 
devotes a large part of his study to a proof of the thesis that representation 
is not based on a treaty between the representative State and the repre- 
sented State, but on a treaty between the represented State and the third 
State. This thesis leads Sereni to intricate conclusions. For example, he 
denies that Poland’s administration of the foreign affairs of Danzig is based 
on the Treaty of Versailles or on subsequent agreements between Poland 
and Danzig. Instead, he maintains Poland’s representation of Danzig is 
based on a tacit understanding between Danzig and the Powers. 

_ In asupplementary chapter the author deals with negotiorum gestio in in- 
ternational law. W. B. STERN 


The United States and Europe, 1815-28. . A Study in the Background of the 
Monroe Doctrine. By Edward H. Tatum, Jr. Berkeley: University of 
California Press, 1936. pp.x, 315. Index. $3.00. 

This interesting and stimulating volume severely eriticises the earlier in- 
terpretations of the Monroe Doctrine and offers an interpretation which limits 
its origin to American conditions and experience and thought. It is cleverly 
written. 

The author boldly challenges the conclusions of all earlier historical writers 
who included as a prominent factor in the origin of the famous Monroe decla- 
ration of policy of 1823 the fear of the threatened activities of the Holy 
Alliance in Latin American affairs and of threatened Russian aggressions on 
the Northwest Coast. He regards such a conclusion as a false assumption 
based upon erroneous premise. He states that the American bold determina- 
tion to enunciate clearly to the world its general foreign policy, which would 
give it a larger leadership on the American continent, was encouraged by the 
knowledge of the non-hostile attitude of Russia and France and also influenced 
by Secretary Adams’ views of the hostile attitude of England. . 
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He has based his narrative on published material, largely upon contem- 
porary newspapers and published correspondence of the period treated. Evi- 
dently he has not examined the extensive unpublished manuscript archives 
of the Department of State which are necessary for a complete study of the 
period treated. He does not mention the fact that, immediately following the 
famous declaration of policy, Monroe (acting through Adams) sent a special 
agent on a secret mission to report upon the proceedings of any new general 
European congress which might be held with a view to the consideration of 
the affairs of Spain and South America. 

In considering the author’s criticisms of the older historians, one may sug- 
gest that in exaggerating the danger of the Holy Alliance they were animated 
by their recognition of the principle that American foreign interests and for- 
elgn policy were determined by American domestic situations and the needs 
of American security, which the author properly emphasizes as a true basis 
of foreign policy. J. M. CALLAHAN 


vi Force. By Lord Davies. London: Constable & Co., Ltd., 1935. pp. x, 242. 
Index. 35s. 6d. ` 


Lord Davies has courage. He might easily have embellished his title and 
camouflaged his thesis in softer terms. He could have written on “Sanctions 
of Local, National, and International Law,” and many chapters might have 
ensued before stark realism emerged in the form of a plea for force—rightly 
used, of course, handmaiden to justice, restrained and internationalized— 
but force for all that. On the contrary, Lord Davies is determined to face at 
once what he believes to be the inevitable necessity of providing an Interna- | 
tional Police Force and he hides behind no verbiage. “Force” is the title and 
it appears in the heading of every chapter save two. The use of force by 
and in relation to democracies, dictatorships, imperialists, factions, youth, 
the church; force in the past, force in the future; national force (police) and 
external force (war). Some of the material appears extraneous, but the es- 
sential thesis is clear: The crucial problem of international relations today 
is not how to abolish the use of force—disarmament plans and the outlawry 
of war are futile—but how to guaranty that force shall be employed col- 
lectively in the interest of justice, that is, for the enforcement of international 
law and protection against aggression. This “pooled security” is thus justi- 
fied: “There is only one defence against a potential aggressor, that is to im- 
plant in his mind the certainty of an overwhelming reprisal by a superior 
force, under the control of an international executive and backed by the moral 
support of an impartial authority—the League. There is no other way of 
combining moral and physical force so as to produce the maximum deterrent 
effect upon the would-be disturber of the peace” (p. 181). 

Lord Davies’ name is closely associated with a group which has been active 
in advancing the idea of an International Police Force (his use of I.P.F. indi- 
cates a certain intimacy) and no one can doubt his whole-souled attachment 
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to the cause. Here he has swept away the alleged bogey-like obstacles to 
the realization of the plan—-“super-state,” “sovereignty,” “mistrust and eva- 
sion,” and “impracticability”—and he has listed the material and psychologi- 
cal benefits bound to ensue, ranging from the “inauguration of the reign of 
law” to a general depreciation of the human combative instinct. Never- 
theless, one comes to the end possessed of a growing uneasiness. Whose law 
and whose justice are to be turned over for enforcement to this colossal “pool” 
of the advanced instruments and agents of destruction? Certainly not ex- 
isting international law, for the author himself refers (p. 72) to that as “only 
a compilation of principles, rules, bargains, settlements—not law, but the ap- 
pearance of law-—a mirage—-which only deludes people by vindicating a be- 
lief in something which is unreal and inoperative.” Justice and aggression 
receive no definition. The author has been courageously realistic and frank, 
but he must, to secure converts, be consistent; realism will breed realism and 
not a great deal of practical thought is necessary to prompt this vital ques- 
tion. The conclusion seems to be that the need for an international order 
worthy of sanctions is about as real and pressing as is the need for sanctions 
strong enough to ensure the triumph of law and justice. A. E. HINDMARSH 


Vital Peace: A Study of Risks. By Henry Wickham Steed. New York: 

Macmillan Co., 1936. pp. 346. Index. $2.75. 

The author of this book is a well-known and exceptionally well-informed 
and experienced journalist. In true journalistic style, he first gives (in a 
hundred pages) a graphic, one-sided picture of the evils of war and its causes; 
and then devotes the rest of his book to the progress and meaning of “vital 
peace,” or to what he considers the only way of preventing war. 

In characteristic British fashion, he soft-pedals in his list of war’s causes 
its two most important ones, namely, political and economic imperialism and 
the armaments system which makes imperialism possible. He does not cite 
Great Britain, France and Russia, the three greatest imperialist Powers, be- 
fore the tribunal of his readers’ judgment; but he does not neglect to de- 
nounce “the ecstatic belief in the God-given right of the German people to 
rule over other races, in virtue of the inborn superiority of the Nordic 
Germanic blood.” Though he admits that “there may lie behind [this 
belief] political and economic aspirations,” he states that “the most powerful 
fighting-machine Germany has ever possessed is now being built up,” and 
that “this formidable machine depends for its ultimate efficiency upon the 
old furor teutonicus, the berserker ecstasy into which Teutonic warriors fell 
either in the frenzy of combat or after drinking potions sapiently distilled 
from fungi.” 

Ignoring the imperialism and armaments system rampant among the mem- 
bers of the new Triple Entente, and seeing it loom large among the members 
of the new Triple Alliance, Mr. Steed concludes that “war arises from a con- 
flict between incompatible moralities’; and his chief purpose is to rally 
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his readers (especially those in the United States), “in open-eyed fearless- 
ness” under a code based on the right moralities. This code includes the 
familiar proposals of a sacrifice of sovereignty, the abolition of neutrality, the 
recognition of “collective security,” and the enforcement of a “vital peace” 
by overwhelming “sanctions.” 

How vital such a peace would be, Mr. Steed gives a glowing account in his 
last chapter; but in the midst of his eloquence, and throughout his book, 
he is oblivious of the patent fact that such a vitality would be a Siamese twin 
to the vitality of war, and the peace born from it would be a glorified child 
of Mars or Thor. Wiui1am I. HULL 


Peace or War. The American Struggle, 1 636-1936. By Merle Curti. New 
York: W. W. Norton & Co., 19386. pp.374. Index. $3.00. 


. The author of this book, professor of history at Smith College, gave us his 
_ first published work, American Peace Crusade, in 1929, an excellent summary 
of the American peace movement from 1815 to 1860. The present more 
ambitious volume is the first attempt by a historian to tell the whole story 
from the colonial days to the present. Through its ten chapters one senses 
not only an earnest effort to state the facts but to relate them to the other 
major events in American life. Each of the chapters sketches a period in the 
development of what the author frequently calls “the fight for peace.” There 
is an account of the peace “pioneers” extending from 1636 to 1860, of the 
effects upon them of the Civil War, of obstacles they met during the years 
1870 to 1900, of their renewed energy between 1870 and 1898, of forces making 
for imperialism and world organization from 1890 to 1907, of evidences of 
“victory” from 1900 to 1914, of the effects of the World War and of the “re- 
newed struggle” since. The author aims, somewhat overstrenuously in 
places, to make the story “moving and dramatic,” employing adjectives now 
and then more as a pleader than a historian. On the whole, however, one 
finds here the completest picture of the American peace movement, its persons, 
ideals, weaknesses and strength. 

In the later portions of his book the professor appears to allow his own 
bias to dictate some of his sentences, as when, for example, on page 252 he 
refers censoriously to “two train-loads of patriots—with malice and self- 
righteousness in their hearts,” and on the next page as a partisan to the fist- 
fight between Henry Cabot Lodge and Alexander Bannwart. Even less ex- 
cusable, on page 254 he lifts two sentences from the context of an editorial note 
appearing in The Advocate of Peace of May, 1917, and, quoting them ex- 
clusively, gives an entirely erroneous impression not only of the editorial but 
of the attitude of the American Peace Society. In spite of many superficiali- 
ties and ineptitudes in the peace movement, the author appears curiously to 
believe that all the “pacifists,” extremists especially, have been noble con- 
tributors to a high ideal, and that all the “militarists” have been malicious 
persons opposed to all forms of effort for world peace. Rarely in this ex- 
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cellent work is there any attempt to define such weasel words as “pacifist,” 
“militarist,” “capitalist,” “profit system,” “peace,” “war,” “fight,” “crusade,” 
“basic causes of war,” “imperialism,” “navalism.” One lays the work down 
with a feeling that the author—-an admirer of non-resistant pacifism and of 
socialism, advocate of a social order “more definitely collectivistic’—has 
small regard for any friends of the peace movement outside the battle-royal 
arena of “pacifism.” But for anyone interested to meet persons, good, bad 
and indifferent, who have kept the American “peace movement” alive, 
throughout this country’s history, here is to date his most useful text. 
ÅRTHUR DEERIN CALL 


“Pax Nostra”: Examen de Conscience International. By Gaston Fessard. 
7thed. Paris: Editions Bernard Grasset, 1936. pp. xx, 464. Fr. 18. 


This book originated in conversations of the author with M. Gabriel Marcel 
and others on the situation in which they found themselves with regard to 
the problem of peace and war and their individual relation to it as a result 
of Hitler’s universal military service order of March 16, 1935, and the six- 
months’ extension by France of the military class then serving. It is divided 
into three parts. 

Part I states the “Problem and Principles of Solution.” Starting from 
the two premises that pacifism 1s the enemy of peace and nationalism is the 
enemy of the nation, the author builds up to what he considers the “Christian 
attitude” toward the subject by developing his idea of moral personality as 
applied to the family, one’s country and the community of nations and his 
idea of what the community of nations should be. He poses two dilemmas, 
one for the patriot and one for the peace-lover. The patriot must “accept as 
a necessary ideal this Community of Nations with all the sacrifices which 
its realization may entail for his country, or reject this ideal as chimerical and 
consider his country as, above all others, the last end, in his eyes, of world 
order.” The peace-lover must “work to realize this Community of Na- 
tions as the superior organic unity which, far from destroying its elements, 
the different countries, on the contrary strengthens them, or work to sup- 
press all inferior distinctions and unities (countries, families . .. ) in order 
to substitute therefor a single community of individuals equal and identical 
in their humanity.” Pacifists and nationalists, he tells us, have chosen the 
second member of these two alternatives. As for himself, after mature de- 
liberation and analysis in the light of Revelation, he believes it his duty as a 
Christian to elect “the first member of both alternatives, the first defining 
henceforth the ideal to which he should strive; the second, the conditions 
under which he could realize it.” 

Part II divides “The Elements of the Christian Order” into the order of 
justice and the order of charity, and gives conclusions concerning the author’s 
attitude on these points. 

In Part ITI, “Progress of the Christian Order,” the author recognizes that 
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charity and the perfection of charity is the absolute ideal for nations as well 
as for individuals, but he refuses always to sacrifice justice and charity 
toward those nearest to him, under the pretext of tending toward this per- 
fection of charity. In other words, charity should begin at home. More- 
over, while he recognizes that he owes his country a predilection above all 
other countries, he refuses, under the pretext of love of country, to confine his 
quest for justice and charity within its geographical limits. The community 
of persons which brings about the attainments of these ideals, he believes, is 
Christianity, not the Christendom of historical fact, but the Mystical Body 
of Christ, a religious representation transcending a visible Church. 

A concluding chapter recapitulates the “examination of the international 
conscience” by giving the author’s judgment on the past, his present attitude 
and his outlook toward the future. HERBERT WRIGHT 


Académie de Drot International, Recueil des Cours, 1985. Paris: Li- 
brairie du Recueil Sirey, 1936. T. IL, pp. 715; T. II, pp. 661; T. IL, pp. 
650; T. IV, pp. 638. Indices. Fr. 90 each. 


These four volumes, constituting Vols. 51, 52, 53 and 54 of the whole col- 
lection, contain the lectures delivered at the 13th annual session (1935) of 
the Hague Academy of International Law. It may be remarked in passing 
that 263 auditors, 55 of whom were women, representing 26 different coun- 
tries, registered for the courses offered in 1935. As usual, the largest num- 
ber, 126, came from The Netherlands, 38 from Germany, 23 from France, and 
7 from the United States. The lectures—142 altogether—-were given by 
23 professors representing 16 countries or nationalities. As in former years, 
France furnished the largest contingent, 5 (Bartin, Hamel, Jéze, Le Fur and 
Niboyet). Italy followed with 3 (Diena, Messina and Pallieri), and the 
United States with 2 (Finch and Walsh). The other lecturers were Balas 
(Hungary), Borel (Switzerland), Fabre-Surveyer (Canada), Francois (The 
Netherlands), Ianouloff (Bulgaria), Kaufmann (Germany), Négulesco 
(Rumania), de Orue y Arregui (Spain), Baron de Taube (Russia), Pusta 
(Estonia), Séfériadés (Greece), Verdross (Austria), and Ch. de Visscher 
- (Belgium). 

As in former years, the lectures covered a wide field: public and private 
international law, including international administrative law and interna- 
tional maritime law, international commerce and finance, international or- 
ganization and relations, arbitration and denial of justice, international labor 
legislation, the general principles of law, the sources of international law, 
nationality and the juridical status of the Baltic Sea. 

The problem of the access of individuals to international courts was the 
subject of M. Séfériadés’ lectures. He dwelt upon what he regards as the 
present unsatisfactory situation of the individual and especially the alien, 
who if he is denied justice in the national courts of the state in which he re- 
sides is not allowed on his own initiative to seek redress in an international 
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court; he reviews the discussions in the Institute of International Law on 
the proposal to give him this privilege, states the arguments in favor of the 
proposal, answers those which have been put forward against it, and de- 
clares that if the proposed reform were adopted, it would mean an immense 
contribution to the cause of justice. He denies that it would necessarily in- 
volve a derogation from the sovereignty of states or be inconsistent with the 
existing doctrine that only states are subjects of international law. 

Professor Verdross’s lectures dealing with the general principles of law 
in international jurisprudence is largely a commentary on paragraph 3 
of Article 38 of the Statute of the Permanent Court of International Justice 
which charges. the Court with the duty of applying “the general principles 
of law recognized by civilized nations.” This article, he thinks, is merely 
a codification of an established rule of international practice—one which 
has always been recognized and applied by international courts. Article 38, 
therefore, really confers no power on the judges which they would not have 
had without the article. He then discusses the “general principles” which 
in his opinion the article envisages and cites the cases in which arbitration 
tribunals have in the past applied such principles. He finds that in only one 
case decided by the Permanent Court has paragraph 3 of Article 38 been 
cited, although it has been invoked in a number of other cases. 

M. Négulesco’s lectures deal with the principles of international adminis- 
trative law, the sources, nature, province and scope of which he discusses in 
lucid fashion. He conceives it to be that branch of international public law 
which deals with the organization and functioning of international institu- 
tions created by agreement among states. He discusses the juridical na- 
ture of international organs and functionaries, the legal responsibilities of 
participating states, the administrative jurisdiction of those organs which 
are charged with rendering decisions and other matters connected with the 
maintenance and operation of international administrative institutions. 

The modern sources of international law was the subject of Mr. Finch’s 
course. Distinguishing between the true sources of international law and 
the causes, bases, origins and evidences of the law, and also between the 
sources and the factors which have contributed to its formation and ad- 
vancement—some of which he evaluates—he considers in turn the law of 
nature, custom, treaties (which he very properly refuses to limit to those 
instruments which have been unanimously accepted by states) and the juris- 
prudence of the courts, both national and international, the quantity of 
which, as he points out, has so greatly increased in recent years. He re- 
marks in passing that we must not distinguish too strictly between custom 
and convention as sources of international law, since often treaties are merely 
declaratory of existing rules of customary law. Finally, he examines par- 
agraph 3 of Article 38 of the Statute of the Permanent Court, which as stated 
above, was the subject of Professor Verdross’s lectures. Mr. Finch’s con- 
clusion is that the purpose of the paragraph was, first, to prevent the Court 
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from declaring a non liquet when there seemed to be no rule of international 
law applicable to the case in litigation, and, second, to remove the excuse 
which the judges might have for deciding such cases on the basis of their 
personal opinions as to what was just or unjust. 

Professor Charles de Visscher’s lectures deal with the denial of justice, a 
subject which, as he points out, although one of the oldest in international 
law, is one which has been the worst elucidated. By reason of its complex 
nature it almost defies definition, and because of divergencies of opinion 
among the jurists as to its essential elements it can hardly be said that 
there is yet any generally accepted theory of denial of justice. He dis- 
cusses in his usual clear and learned fashion the origin and development of 
the idea, the different senses in which the term is used, the various forma 
which it may take, its relation to the general rule of the international re- 
sponsibility of the state and the bearing upon the subject of the rule con- 
cerning the duty of the plaintiff to exhaust his local remedy. He points out 
that if defined in the broad sense of being any delinquency on the part of 
a state, the term loses its value. On the other hand, it should not be defined 
in such a way as to limit the responsibility of the state for wrongs in viola- . 
tion of international law which it has done or permitted. He himself limits 
the term to delinquencies connected with the organization or functioning 
of the judicial organ, as appears from the definition which he offers: “Every 
défaillance in the organization or in the exercise of the judicial function 
which implies the failure (manquement) of the state in its international 
duty to provide judicial protection to foreigners.” He does not share the 
view of some jurists that the state is responsible for an erroneous judgment 
which results in injury to an alien, but he adopts the view of the Institute of 
International Law that the state is responsible for a manifestly unjust 
decision. Discussing the duty of the plaintiff to exhaust his local remedy, 
de Visscher admits that there is no such duty if there is no remedy to 
exhaust. He criticizes as false the view that there can be no denial until the 
remedy has been exhausted, and emphasizes that the duty to exhaust must not 
be regarded as a basis of the right but only a condition of the receivability of 
the petitioner’s claim. 

Professor Borel’s lectures on means of recourse against RE awards fall 
within a field not unrelated to that covered by de Visscher’s course. By 
reason of his learning and experience as an arbitrator, M. Borel is particularly 
competent to discuss this subject, which, it may be remarked, had already 
received considerable attention at the hands of MM. Castberg and Rundstein 
in their lectures at the Academy in earlier years. He points out that although 
an award may be null because of want of competence, excess of power, corrup- 
tion or erroneous application of law, there is no right of appeal by the losing 
party, whose only resource is to act as his own judge and declare it not binding. 
Obviously this is a very unsatisfactory situation and unless it is remedied it 
may injure the cause of arbitration as a means of pacific settlement. As 
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M. Borel points out, the danger of corruption is not serious, but cases may 
arise where the arbitrators lack jurisdiction or where they exceed the author- 
ity conferred upon them or may erroneously interpret or apply the law govern- 
ing the issue. Some such cases that have arisen in practice are discussed by 
him. He examines the proposals that have been made for establishing a right 
of appeal in such cases, notably that made by Finland in 1929 for conferring 
on the Permanent Court of International Justice jurisdiction to hear the 
appeal. He refers to the arbitration treaty of February 12, 1932, between 
Luxemburg and Norway which provides that if one of the parties claims that 
an award is null the question of nullity shall be submitted to the Permanent 
Court for decision. This solution of the problem is, he thinks, about as satis- 
factory & one as can be found. 

Attention may be called in this connection to the lectures of M. Pallieri on 
private arbitration in international relations, in which the lecturer discusses 
the evolution and present status of private arbitration in the principal coun- 
tries, its Juridical nature and procedure, the law which governs it and the 
international conventional legislation on the subject now in force, its need of 
revision and supplementation, etc. 

In the field of international private law may be mentioned the lectures of 
Professor Diena on the principles of private international maritime law, 
dealing with such questions as the nationality of merchant vessels, jurisdiction 
over them, maritime mortgages and contracts, the liability of owners and 
operators, collisions, salvage, etc. He calls attention to the existing diversity 
of legislation on these matters and traces the movement for the unification 
of the law as reflected in the work of the International Maritime Committee 
and the Brussels Convention of 1926 which he regrets has not been ratified 
and brought into force. 

Reference may be made in this connection to Professor Niboyet’s lectures 
on the notion of reciprocity in diplomatic treaties of international private law, 
such as those relating to nationality, the treatment of foreigners and the con- 
flict of laws; to those of the Hon. Edward Fabre-Surveyer dealing with the 
concept of international private law according to the doctrine and practice 
of Canada, in which he discusses the present state of the legislation and 
jurisprudence of the Dominion relative to such matters as nationality, 
domicile, marriage, divorce and the execution of foreign judgments; to those 
of M. Bartin on a new concept of the empire of local internal law in which 
he proposes to add what he calls a third chapter to the personal and territorial 
theories which will include “a category of relations which no one has yet cared 
to submit to it”; those of M. Messina dealing with the subject of literary and 
artistic plagiarism in doctrine, legislation and national jurisprudence; and 
to those of M. Francois on the problem of statelessness (apatridte) which 
describe the status of those who possess no nationality erther because they 
have never had any or having once possessed it subsequently lost it. After 
having pointed out the ways by which one may be reduced to this plight, he 
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discusses the measures which have been adopted or proposed to prevent state- 
lessness or to reduce the number of cases. In this connection he examines the ° 
conventions and protocols which resulted from the codification conference of 
1930. He himself proposes certain remedial measures, among others the rule 
that children born of stateless parents be treated as nationals of the country 
where they are born if they remain there until the attainment of their major- 
ity, that the practice of denationalizing citizens on account of long absence be 
abolished, and that the still more reprehensible practice of denationalization 
as a punishment for crime likewise be abandoned, since it is a “flagrant viola- 
tion of the fundamental principles of the organization of the international 
community.” He also condemns the growing practice of reducing certain 
races or classes, such as the Jews, to a condition of quast-statelessness by 
depriving them of their civil rights while allowing them to retain their 
nationality—as has recently been done by the anti-Jewish legislation of 
Germany. 

In the field of international relations reference may be made to the lectures 
of M. de Orue y Arregui on regionalism in international organization, in which 
he discusses the present demand for “decentralization” in the organization of 
the international community as a means of promoting the cause of collective 
security—a solution which he thinks is highly desirable, considering the 
widely varying geographical and political situations of different countries 
and one which would not be incompatible with the principle of unitarianism 
and universalism so long as the regional organizations are properly fitted into 
and kept in harmony with the universal organization. He would therefore 
retain the League of Nations but would divest it of its universal task of 
guaranteeing security and distribute it among a number of regional organiza- 
tions. 

Another course of lectures in the field of international relations were those 
of M. Ianouloff on international labor legislation, in which the lecturer 
traces the evolution of this type of international legislation, describes the 
International Labor Organization, its juridical nature and activities, the ob- 
ligations of the member states, the character of the labor conventions, their 
mode of revision, etc. 

Perhaps this is as logical a place as any to mention the lectures of Father 
Walsh on the fundamental principles of international life, in which he ex- 
amines critically the nature of what we call civilization, traces the evolution 
of international relations and the development of internationalism beginning 
with the Abbé 8t. Pierre, endeavors to evaluate the influence of such men as 
Machiavelli, Luther, Calvin, Richelieu, Fichte, Hegel and others, and em- 
phasizes the influence of moral and spiritual forces in international life. 

In the field of international commerce and finance may be mentioned the 
lectures of M. Balas on commercial policy in Central Europe, in which we 
are given a critical 'study of the tariff and other commercial and agrarian 
policies adopted by the states of this region following the World War, some of 
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which the lecturer thinks are regrettable; those of M. Hamel dealing with 
international forms of bank credit; and those of Professor Jéze dealing with 
defaults of the state, in which the learned lecturer discusses in turn the nature 
of state defaults, the forms which they may take, their effect on the state’s 
credit, the effect of the gold clause in state contracts, how it has been in- 
terpreted by the courts, ete. 

Two courses of lectures were devoted to the juridical status of the Baltic 
Sea which has played a large rôle in the international politics of Europe: 
one by Baron de Taube covering the period before the beginning of the nine- 
teenth century; the other by M. Pusta who carries the story forward to the 
present day. Both lecturers deal with the efforts which were made by 
particular littoral states to exercise control of the Baltic Sea, with the various 
international conventions which have been concluded from time to time to 
regulate its use and the status of various islands, cities and straits situated in 
or upon it or which connect its parts. 

As in former recent years, two general courses of 16 lectures each entitled 
règles générales du droit de la Paiz, were offered. The lecturer on this subject 
during the first period of the session was Professor Le Fur, of the University 
of Paris; for the second period the lecturer was Dr. Erich Kaufmann, pro- 
fessor emeritus of the University of Berlin. Their lectures fill the entire 
fourth volume (613 pages) of the 1935 Recueil and together they constitute a 
valuable contribution to the literature of international law but which for 
lack of space cannot be reviewed in detail here. Professor Le Fur divided 
his course into two parts: the first dealing with theories of international] law, 
the second with the application of the theories. The doctrines examined by 
him include the monist and dualist theories, the auto-Lmitation theory, M. 
Spiropoulos’ theory which bases international law on the dominant opinions 
of jurists, the solidarity theory of M. Duguit (which Le Fur thinks contains 
a mixture of truth and error), the biological theory of Professor Georges 
Scelle, Lambert’s ideology of a world state (which Le Fur characterizes as a 
dream), and certain theories of M. Alvarez, notably his doctrine of region- 
alism in international law. In part two of his course M. Le Fur discusses in 
turn such matters as “the general principles of law” (Art. 38, paragraph 3, of 
the Permanent Court Statute), the revision of treaties, the distinction 
between juridical and non-juridical disputes, the nature of advisory opinions, 
the sphere of domestic jurisdiction, etc. Throughout, his lectures reveal great 
learning, familiarity with the literature and a broad grasp of the problems 
which he discusses. 

Professor Kaufman’s lectures deal with a greater variety of topics but with 
less detail. Among them may be mentioned the place of the state in the 
international system, and its fundamental rights, forms of state and types of 
unions,.the nature of sovereignty, the relation between municipal and inter- 
national law, the sources of international law, the place of the individual in 
the international order, the function of law and justice in the international 
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community, the rôle of moral and social institutions, international courts, 
judicial and arbitral, and the law which they apply, the structure and or- 
ganization of the international community and the League of Nations which 
he evaluates and criticizes. His treatment of the various subjects discussed 
is characterized by originality and even brilliancy, although his opinions on 
some of them will not be shared by all jurists. 

All in all it seems to the reviewer that the lectures contained in these four 
volumes come up to a very high standard and as such they constitute a 
notable contribution to the literature of international law. 

JAMES WILFORD GARNER 


Briefer Notices 


La Società delle Nazioni. By Claudio Baldoni. (Padua: Cedam, 1936. 
pp. vii, 269. L.30.) This book presents the preliminary “general part,” so 
frequent in the writings of Continental jurists, of a legal treatise on the League 
of Nations. After covering the familiar historical ground relating to doc- 
trinal and political precursors of the League idea, and the drafting of the 
Covenant, Professor Baldoni undertakes an acute legal analysis dealing with 
the entry into force of the Covenant, its interpretation and amendment, and 
the legal nature of the League. He concludes that the League is a type of 
international union, having legal personality in international as well as 
domestic law. He distinguishes between the date on which the Covenant was 
“perfected” inter se by the ratification of two Allied signatories, and that on 
which by its own terms the treaty of peace took effect. In the matter of 
interpreting the Covenant, he holds that “authentic interpretation” can pro- 
ceed only from the states members of the League, although of course a 
tribunal might be given express power to lay down general interpretations of 
a text as well as to render decisions in concrete cases. The meaning of a 
doubtful provision must be sought in grammar, logic, and the legal system of 
the League and of general international law of which it is part. Professor 
Baldoni denies any special virtue to the English text. Where it conflicts with 
the French version, resort should be had to the Italian text found in the Treaty 
of St. Germain to ascertain, if possible, the true intent of the framers. He 
admits recourse to the Preamble, but not to travaux préparatoires or analogy. 
Of special interest is his contention that the Covenant may be amended, not 
only in the manner prescribed by Article 26, but by the tacit consent of the 
members. Four such amendments by acquiescence he mentions: the rule 
that the Assembly need not vote unanimously in proposing amendments to 
the Covenant; the constitution of the Council without the United States as 
a, member ; the desuetude of the provision requiring full and frank interchange 
of information regarding armaments; and the conclusion of secret military 
agreements in disregard of the article of the Covenant requiring registration 
of treaties as a condition of their legal validity. EDWARD DUMBAULD 


De Regel “Locus Regit Actum” in het Internationaal Privaatrecht. By 
Louis Isaak Barmat. (Amsterdam: J. H. de Bussy, 1936. pp. xvi, 396. 
Index.) ‘The above is a doctor’s thesis submitted to the University of Leyden, 
dealing with the rule locus regit actum in private international law, a rule 
which became established, thanks to the influence of Bartolus, throughout 
Europe as early as the sixteenth century. As the author points out, the rule 
arose from a sense of practical necessity, its purpose being to facilitate inter- 
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national transactions. A foreign merchant residing in Italy and becoming 
suddenly ill might find it impossible to make a will in accordance with the 
formal requirements of his native law, but he could call in a notary of the 
place who would be familiar only with the local law. However, in the course 
of time, the historical background of the rule became obscured, with the result 
that the rule locus regit actum was frequently regarded as mandatory instead 
of being merely optional, and as applicable to legal situations which should 
be controlled by other rules. In order to avoid the confusion thus caused, 
the author insists throughout the thesis upon the necessity of limiting the 
rule to its original signification. In the first part of the thesis the author 
deals with historical and general aspects of the subject, and in the second 
part, with the application of the rule in the law of persons, things, succession, 
obligations, and evidence. The author has not overloaded his thesis with a 
vast number of decisions by the courts of the various countries, but has relied, 
outside of Holland, largely upon text-writers. He has put to good use the 
extensive literature on the subject in French, German, and Italian, and shows 
some familiarity with Anglo-American law. The thesis contains a compre- 
hensive and lucid discussion of the subject, which is both critical and 
constructive. Ernest G. LORENZEN 


Justice and Equity in the International Sphere. By Norman Bentwich 
and others. (London: Constable & Co., 1936. pp. x, 59. 4s.6d.) In 
this series of interesting essays Dr. Radbruch discusses the international 
implications of the equity of Roman and of English law; Professor H. A. 
Smith epitomizes the experience of the Supreme Court of the United States 
in controversies between States; Judge de Bustamante draws conclusions 
from the history of the Central American Court of Justice; Dr. Bentwich 
summarizes the réle of the Judicial Committee of the Privy Council in inter- 
governmental questions; while Professor Maclean brings together authorita- 
tive Catholic pronouncements on world peace,—‘a thing rather of charity 
than of justice.” The writing is succinct and non-technical, well in keeping 
with the broad educational purposes of the New Commonwealth Society. 
Impressed by the English experience of a chancery jurisdiction supplementing 
the common law, the Society has been advocating a new international tribunal 
rendering determination ex aequo et bono. But the net result of this little 
book is not particularly encouraging to this aspiration. Professor Smith 
makes it clear that the Supreme Court has not subordinated legal rights to 
considerations of policy—(though had space permitted, it would have been 
interesting to point out that the court has laid down some inconsistent, if 
wise, commerce law in order to prevent one State from securing exclusive 
enjoyment of its natural resources by legislation obstructing an established 
interstate current. Pennsylvania v. West Virginia, 262 U. S. 553; Foster 
Packing Co. v. Haydel, 278 U.S. 1). And Professor Bentwich shows that 
while the Judicial Committee has leaned (in Lord Sankey’s expression) 
toward a “large and living interpretation” of the law, its advice is none the 
less a judgment of law rather than an ad hoc solution based on convenience. 

CHARLES FARMAN 


Locarno: A Collection of Documents. Edited by F. J. Berber. Issued 
under auspices of the German Academy of Political Science, Berlin, and the 
Institute of International Affairs, Hamburg. Preface by Joachim von Rib- 
bentrop, Ambassador of the German Reich. (London: William Hodge & 
Co., 19386. pp. xvi, 405. 12s. 6d.) Students who have been impatient to 
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get at the source materials for studying the denunciation of the Locarno 
agreements by Germany will welcome this collection of documents by Dr. 
Berber. Relatively inaccessible German, French, and English diplomatic 
notes and parliamentary addresses are included, the German being translated. 
High points are: the editor’s attempt to define scientific objectivity in selec- 
tion of documents (p. xiii), the proclamations concerning German withdrawal 
from Geneva, rearmament, Hitler’s speech of May 21, 1935, the profusion of 
diplomatic exchange and parliamentary speeches on the events of the denun- 
ciation crises, and the final German peace plan of March 31, 1936. Missing 
is the material showing German insistence on general European disarmament 
under the Versailles agreement before her withdrawal from Geneva. It 
might have been useful to present evidence to show either that German con- 
sent to treaty arrangements up to 1925 could hardly be said to be free from 
the pressure of circumstances or else that implied consideration in the Locarno 
agreements had failed. No indication is given here, either, of which of the 
treaties printed have been denounced or superseded; several never came into 
effect. The book seems to be directed particularly to the British audi- 
ence (see p. xiv), whose attitude was so important to the success of 
the recent moves. The documents confirm a previous impression of this 
reviewer: the German legal case seems not to have been adequately formu- 
lated as yet, much less adequately presented either to the League of Nations 
or to the world. A. A. RODEN 


La Dottrina Italiana del Diritto Internazionale nel secolo XIX. By Enrico 
Catellani. (Rome: Anonima Romana Editoriale, 19385. pp. 127. L. 12.) 
Nobody better than Professor Catellani, who is now considered somewhat as 
the paterfamilias of Italian students of international law, could have pre- 
sented an essay on the Italian doctrine of international law in the nineteenth 
century. The author focuses his attention particularly on the principle of 
nationality which has played such a significant réle in the elaboration of the 
Italian doctrine both in the field of public international law and in that of 
private international law, thereby indeed, constituting the keystone of the 
“Ttalian School” of private international law. Emphasis is justly laid on 
the point that in the conception of Nation, afforded by that doctrine, the most 
important place is occupied, not by the material element of race, but by the 
psychological and spiritual agent of national conscience. Other noteworthy 
contributions of that doctrine on the various items of public international law 
(organization of international community, subjects of international law, 
intervention, arbitration, etc.) and of private international law (personal 
law, nature of the rules of public international law, forms, public order, etc.) ` 
are skilfully illustrated. Amor BAVAJ 


A Placeinthe Sun. By Grover Clark. (New York: Macmillan Co., 1936. 
pp. xvi, 235. Index. $2.50.) Mr. Clark develops clearly and convincingly 
the thesis that colonies do not pay either as outlets for population, markets, 
or sources of raw materials. In the last half century, 19,000,000 people left 
Europe to reside permanently elsewhere. Of these only 500,000 went to 
colonies under European control. Meanwhile the population of Europe was 
increased by 175,000,000. The author’s method is mainly statistical, and he 
has delved deeply in the budgetary and commercial data of numerous coun- 
tries. He shows that the expenditures for Italian colonies, to take an extreme 
example, have been much greater than the total Italian colonial trade; but 
commercial profits, at a generous estimate, are only about six per cent of the 
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trade totals, The thesis that colonies are unprofitable is not new, but it has 
been given unusually able support in this book. The mandate system, says 
Mr. Clark, was a step toward avoiding costly colonial rivalry. The next 
steps, he says, are to strengthen the mandate system and to declare the open 
door in colonies. Some international authority, such as the League, should 
be given the power to guarantee the open door. These suggestions are per- 
haps premature because of the weakness of international organization at the 
present time. They may find their greatest use when after another war the 
diplomats meet again to deal with the fragments of Western civilization. 
Meanwhile the book performs a significant service in striking a heavy blow 
at the illusion that imperialistic wars are necessary for economic expansion. 
BensamMin H. WILLIAMS 


Le Droit Chinois. By Jean Escarra. (Paris: Recueil Sirey; Peking: Edi- 
tions Henri Vetch, 1986. pp. xii, 559. Index. Fr. 95; $18 Chinese.) This 
volume consists of five divisions of Chinese law and its development: firstly, 
the Chinese conception of law; secondly, the legislative institutions; thirdly, 
its judicial organization; then the science of law as seen by the Chinese; and, 
‘finally, some general conclusions. To these divisions there has been added 
one of the fullest and most useful bibliographies of the various aspects of the 
study of Chinese law which in recent times has been compiled. In reading 
this volume it must be remembered that the author uses the usual French 
practice of transliteration of Chinese words, so that English and American 
readers must not look for the Wade system of romanization. It is pleasing 
to find the development of custom and practice (pp. 426, 428, 444, 462) of 
Chinese law so carefully brought forward, because Chinese customary law 
indubitably rests, as did Roman law before the publication of the Twelve 
Tables, upon mores majorum, that is, upon the customs long observed, and 
by virtue of this long continuance had obtained the sanction of the people. 
It is from such a view that the principles of the virtue (Hiao), which perhaps 
in the broadest sense may be taken to include friendship (Hsin), also loyalty 
(Chung), as well as the fraternal (Yu), and conjugal piety (Shun), had 
undoubtedly contained the substratum not only of the social but also the legal 
fabric. Indeed Chinese law, whether customary or statute, tends to furnish 
collateral evidence of no small importance in support of Maine’s suggestion 
that the movement of progressive societies appears to be from status to con- 
tract, that is, from families as units to individuals as units. The author does 
not appear to be ready to adopt the theory that as each dynasty passed, not- 
withstanding the dissolution of the government and the abrogation of the 
existing constitution, which happened so often, the same general conditions 
and principles were followed not only in the formation er the issuance of new 
laws, but that each new code made with each new dynasty that had captured 
the throne, tended finally to confirm the long established customs. This 
accounts for the Yuan Code, the Manchu Code, the Ming Code. Again, as 
China was usually conquered by a border state, it would seem that a confirma- 
tion of existing custom was not only usual, but easy of acceptance, just as 
Tartar, Mongol, Manchu, by intermarriage became acquainted with Chinese 
ideas. This volume undoubtedly should find a place in the colleges where a 
more exact history of China is required and appreciated. Boyp CARPENTER 


Une Nouvelle Théorie Allemande du Droit de la Guerre Maritime. By 
Georges Gariel. (Paris: Recueil Sirey, 1936. pp. xii, 231. Fr. 35.) The 
purpose of this interesting and timely book is to refute a monograph by Dr. 
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Peter Albert Martini entitled Reformvorschlage zum Seekriegsrecht, published 
in Germany in 1933. After pausing in his introduction to deal deftly and 

succinctly with various arguments that war is outside of law, that the laws of 

war are always violated, and that the laws of war should receive no further 

study because war is now outlawed, Dr. Gariel sets forth, with exact citation, 

the theses of Dr. Martini. In a world war, wrote Martini, no laws of maritime 

warfare, whether modernized or not, will have a chance; in a war exclusively 

between small states, all the Great Powers remaining neutral, there is not even 

the need to modernize the law: it will be scrupulously respected anyway; 

only in a war in which some of the Great Powers are neutral and others 

belligerent will a modernization of the laws of maritime warfare be necessary, 

and this restatement should take place now. This modernization, said Dr. 

Martini, should proceed along the following lines: The laws of maritime 

warfare should be adapted to modern naval technique; the requirement of 

visit and search of merchant vessels should be abolished as being too danger- 

ous and inconvenient for war vessels, submarines and aircraft; belligerent 

merchant vessels should be allowed to arm, but should be treated as war 

vessels, and sunk without warning or without providing for the safety of 

the crews; neutral merchant vessels should not arm, and should be painted 

with national colors to avoid fraudulent use of flags; neutral merchant vessels. 
should be limited in number and neutral commerce should be limited in 
amount (by agreements between belligerents and neutrals), any excess to be 
treated as enemy property; finally, the principle “free ships, free goods” 
should be invariable. The underlying assumption of Dr. Gariel is that this 
new theory of the law of maritime warfare is a German scheme to nullify the 

advantages of naval power, and to permit a country like Germany to avoid the 

consequences of a blockade, while maintaining free and untrammeled use 

of submarines and aircraft as commerce destroyers. To close the review with 

this conclusion, however, would give an unfair notion of Dr. Gariel’s mono- 

graph. He has written a good book, replete with historical precedent, care- 

fully documented, and, for the most part, carefully reasoned. In the third 

part of his study, Dr. Gariel presents his own suggestions for adapting the 

laws of maritime warfare to modern conditions. Let no one think, merely 

because he deplores war, that the present study of the laws of war is un- 

necessary. Herpert W. Briaas 


The Banana Empire. A Case Study of Economic Imperialism. By 
Charles David Kepner, Jr., and Jay Henry Soothill. New York: The Van- 
guard Press, 1935. pp. xiv, 392. Index. $2.00. 

Social Aspects of the Banana Industry. By Charles David Kepner, Jr. 
New York: Columbia University Press, 1986. pp. 230. Index. $3.00. 


The Banana Empire seeks to present a detailed picture of the methods used 
by the United Fruit Company in expanding its plantations, eliminating com-. 
petition, and resisting government regulation or increased taxation in several 
countries of the Caribbean. Social Aspects of the Banana Industry goes 
over much of the same ground but stresses primarily the effect of the Fruit 
Company’s operations on the local community: its relations with smaller ~ 
_planters and with its own laborers and its policies with regard to sanitation, 
working conditions, and social security. 

Both books contain much material which will be useful to the student of 
Caribbean affairs. It is unfortunate that The Banana Empire is so frankly 
a compilation of accusations with little or no attempt to set forth the other 
side of the case. At many points in the book the critical reader will feel 
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convinced that there must be another side, and a reader who knows something 
of the problem of doing business in Caribbean countries will feel that the 
authors’ indictment of the United Fruit Company, impressive though it is, 
would be more effective if a number of trivial and partly unjust criticisms 
were omitted. The book would also be more convincing if Central American 
newspaper articles and political tracts were less often cited as authorities for 
statements of fact. 

Social Aspects of the Banana Industry is a better balanced and more schol- 
arly piece of work. Though hardly to be regarded as a comprehensive and 
definitive treatment of its very extensive subject, it is nevertheless a real 
contribution in a field where too little has thus far been done. 

Dana G. MUNRO 


De VInterprétation des Traités Normatifs d'après la Doctrine et la Juris- 
prudence Internationales. By M.Jokl. (Paris: Pedone, 1936. pp. vili, 194. 
Fr. 40.) This study, representing the fruits of work under the direction and 
with the advice of Messrs. Guerrero and Basdevant, will be of interest to 
American explorers in the field of the interpretation of treaties. The author 
focuses attention on methods regarded as peculiarly applicable to the interpre- 
tation of Traités Normattfs in contrast to Traités-Contrats. Within the for- 
mer category she would seemingly place multipartite arrangements of rule- 
proclaiming aspect, such as the Convention Concerning the Work of Women 
at Night, concluded at Washington, November 28,1919. One may fairly en- 
quire whether the character of an international agreement, the objectives 
which it registers an endeavor to achieve, the number of parties which accept 
the arrangement, or the method by which it was formulated and submitted 
for approval, are productive of distinctive processes or rules which the inter- 
preter is bound to respect. The author, after examining the work of the 
Permanent Court of International Justice, of the Permanent Court of Arbitra- 
tion at The Hague, and of the Tribunaux Arbitraux Miztes, as well as of cer- 
tain other tribunals, acknowledges her own sense of respect for the form of a 
text when it can be regarded as “clear,” and, with deference for the views of 
Vattel, she is inclined under such circumstances to deplore recourse to extrinsic 
evidence in so far as it may compete with or be contradictory of what the form 
of a provision may appear to demand. She acknowledges, however, that 
when, by reason of its form, a text may be regarded as of doubtful significance, 
recourse may well be had to extrinsic evidence. The author expresses her 
approval of the opinion of the Permanent Court of International Justice in- 
terpretative of the Convention Concerning the Work of Women at Night. 
(Publications, Permanent Court of International Justice, Series A/B, No. 
50, p. 365.) In her bibliography, the author has not felt it necessary to note 
some recent contributions on the interpretation of treaties, such as those by 
Chang, 1933, Hudson, 1934, Lauterpacht, 1935, McNair, 1933, and Spencer, 
1934; nor has she made reference to the Harvard Draft Convention on The 
Law of Treaties or to Professor Garner’s commentary on Article 19 thereof. 
Nevertheless, Dr. Jokl’s work is entitled to close scrutiny by all who profess 
interest in the subject with which she deals. CHARLES CHENEY HYDE 


Jahrbuch 19365 der Konsularakademie zu Wien. (Vienna: Verlag der Kon- 
sularakademie, 1935. pp.151.)- This isthe Annual Report for the year 1935 
of the Vienna Consular Academy, an institution founded by Maria Theresa 
in 1754 and reorganized after the World War. Its purpose is to prepare for 
the diplomatic and consular service; it is open to students of all nations. The 
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report gives all statistical and administrative data and a full survey of the 
plan of studies, which include particularly international law, conflict of laws, 
consular practice, diplomatic history, political science, economics, science of . 
finance, commercial fields of study, German, English and French. The stu- 
dents may further study Italian, Spanish, the Slav and Oriental languages. 
The report shows that this old institution attracts students from many coun- 
tries and is doing splendid work. By publishing also the problems, sub- 
mitted for written examinations, discussions in seminars, papers prepared by 
students and some addresses delivered at the Consular Academy, this yolume 
by far transcends the narrow limits of a purely administrative report. 
Joser L. Kunz 


Maritime Neutrality to 1780. By Carl J. Kulsrud. (Boston: Little, 
Brown & Co., 1936. pp. x, 351. Index. $3.50.) This volume is the out- 
come of Dr. Kulsrud’s doctoral dissertation. It deals in seven chapters with 
prize law, the rule of war of 1756, the doctrine of free ships, free goods, the 
right of visit and search, blockade, contraband, and armed neutralities to 
1780. The last chapter is a reprint of an article by the same author which 
appeared in the July, 1935, number of this Journnan. The greatest value of 
the volume lies in the readability which the author has achieved while dealing 
with a very technical and difficult subject. The perspectives are good and 
the relationships of events and laws are well handled. Dr. Kulsrud’s thesis 
is that neutrality regulations and laws have been adopted to release neutral 
trade and commerce in wartime from severe restrictions. His point is that 
every regulation concerning contraband, for instance, is drawn up to liberate 
neutral trade by setting bounds to the fields within which belligerents are 
entitled to operate. This interpretation should be most heartening to the 
disciples of peace. Similarly the rule of war of 1756 is shown to have been 
a logical corollary to principles followed prior to its adoption. Dr. Kulsrud 
might have added considerable historical detail to advantage. Likewise he 
might have presented a stronger case for the neutrals. In some instances, 
there seems to be insufficient footnote reference. In one or two instances 
' there is unnecessary repetition, and upon occasion the author generalizes more 
than the facts which he has established justify. On the whole, the work is a 
very creditable performance and is a valuable addition to reading shelves on 
diplomatic history and international law. - KALIJARVI 


Fifth Report on Progress in Manchuria to 1986. (Dairen: The South 
Manchuria Railway Co., July, 1936. pp. xii, 253. Index.) This Report, 
like its predecessors, will be welcomed by students of Far Eastern affairs. Its 
contents include a short chapter on political developments, followed by a 
more extended treatment of finance, construction, transportation and foreign 
trade in the State of Manchoukuo and the Japanese railway zone. The sta- 
tistical material, which is abundant, is of great value, as are also the maps, 
which cover polities, railroads and industry. The large section devoted to 
documents includes such items as the Manchoukuo oil monopoly law and 
papers relating to the transfer of the former Chinese Eastern Railroad. The 
Report is compiled by Roy H. Akagi, well known to many American students. 

Paur H. CLYDE 


Die politischen Streitigkeiten im Völkerrecht. By Onno Oncken. (Ber- 
lin: Verlag fir Staatswissenschaften und Geschichte, 1936. pp. viii, 64. 
Rm. 4.40.) In this brief but good study the author shows that there is no 
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juridical foundation for the well-known and controversial distinction of 
“legal” and “political,” of “justiciable” and “non-justiciable” international 
conflicts. Such conflicts are simply “political” because of the refusal of the 
states to submit them to an international court. The policy of reservations, 
of a particular compromis in every single case, even in permanent arbitration 
treaties, even in the Optional Clause of the Statute of the Permanent Court 
of International Justice, is not a consequence of the fact that certain con- 
flicts are non-justiciable “by their nature,” but of the wish of the Powers to 
have in some instances, especially in the important conflicts, resort to force 
rather than law, to the “reason of the state” rather than to international law. 
Instead of recognizing this situation, the science of international law has tried 
to define theoretically a group of “political” conflicts, thereby not fulfilling a 
scientific task, but merely rationalizing a questionable practice and giving 
new aid and a “scientific” justification to this very practice. ` The study 
therefore follows the lines of H. Lauterpacht’s great work, in which this 
author has, against any challenge on much broader lines and in a more far- 
reaching way, shown that this is so. Joser L. Kunz 


Pre-War Years 1918-1917. American Democracy and the World War. 
By Frederic L. Paxson. (Boston: Houghton Mifflin Co., 1936. pp. xii, 427. 
Index. $3.75.) This volume, which the publishers announce as the begin- 
ning of a history of American Democracy and the Great War in all its phases, 
opens with a study of the problems which confronted President Wilson when 
he assumed his duties in 1913. It sets forth the legislative program by which 
he intended to meet those problems and shows its interruption by the shock 
of war in Europe. From that time the more serious problems were those of 
neutral duties and neutral rights. Both belligerents disregarded the rights 
of neutrals as established by international law, as Professor Paxson very 
fairly points out, but since England controlled the sea while German cruisers 
were held in German ports, it was British interference with American trade 
that was most seriously felt. In fact, in 1916, as Professor Paxson reminds 
us, “it was war with England rather than with Germany that Wilson feared 
might follow the period of neutrality.” The author carefully follows the 
controversies with Great Britain over the enlargement of the list of contra- 
band, over interference with our trade with Germany’s neutral neighbors, over 
the “black list” which forbade British subjects to trade with certain Ameri- 
can firms. He does not neglect the progress of events in America: the 
demand for preparedness, the troublesome labor questions, the Mexican situ- 
ation, but the problem of our neutral rights was dominant. Wilson’s efforts 
for peace, the refusal of both belligerents, the resumption of “unlimited sub- 
marine warfare” which precipitated American entrance into the war, are all 
discussed with fullness sufficient to bring out the facts and to show why the 
American people at that time supported the President in his demand for a 
declaration of war against Germany. H. W. TEMPLE 


Les Relations des États de lV Amérique Latine avec la Société des Nations. 
By Manuel Pérez-Guerrero. (Paris: A. Pedone, 1986. pp.xii,220. Fr. 30.) 
This book comes at a most opportune time. When the European nations 
tremble before the specter of war, the states of the Western Hemisphere 
assemble in Buenos Aires to consider ways and means of consolidating peace. 
When the League of Nations traverses the most serious crisis of its existence, 
Pan American solidarity makes itself more evident. All of the Latin Ameri- 
can States have at some time or other been members of the League. All 
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except Brazil, Costa Rica and Paraguay are members at present. Dr. Pérez- 
Guerrero has conscientiously and painstakingly studied all the facts bearing 
on the relations between the League and the Republics of the New World. 
The salient fact of American participation in the activities of the League is 
the strong regionalism and the spirit of solidarity which characterizes the 
course of action of the Latin American group, by which it has become a 
force which has to be reckoned with at Geneva, notwithstanding the un- 
deniably “limited interest” of the Latin American nations in the affairs of 
the other continents. Most pertinent data have been collected by the 
author with regards to admissions and withdrawals of American states; 
their representation in the different organs of the League; their codpera- 
tion in its international functioning, and the pacificatory work of the League 
in extra-American and inter-American conflicts. Facts are envisaged and 
analyzed in a scholarly and judicious manner, and the book is a valuable 
summary of the matters covered by its title. Ricarpo J. ALFARO 


Die Oesterreichische Vélkerbundanlethe. By Arpad Plesch and Martin 
Domke. (Zurich: .Polygraphischer Verlag, 1936. pp. 143. Fr. 3.50.) 
The authors of this monograph have written extensively upon the effect of 
gold-clause legislation upon international loans both public and private. 
The present monograph deals with the Austrian loan of 1923 issued under | 
the auspices of the League of Nations and guaranteed in certain proportions 
by eight member-states of the League of Nations. Only the participation 
taken in the United States contained a gold clause. The loan was called 
for payment as of June 1, 1935. The Austrian Government refused to pay 
the coupons coming due after June 5, 1933, the date of the Joint Resolution 
of Congress, in any other value but the equivalent of paper dollars and 
adopted the same mode of payment with regard to the principal. The bonds 
placed in the United States were payable “in gold coin of the United States 
of America of the standard of weight and fineness existing on June 1, 1923.” 
The authors argue that this is a gold-value clause both under the law of Aus- 
tria and the law of the guarantors; that the American participation bonds 
although payable in New York are not subject to American law; that the 
counter-signature for identification which was made in New York did not 
make the loan a New York contract; that on the contrary, the contract was 
an Austrian contract, by reason of which Austrian law should apply. An 
alternative argument is also presented to the effect that even if American 
law is applicable, it should be the law existing at the time the contract was 
executed. The second part of the brief deals with the question of the obli- 
~ gation of the trustees toward the guarantors in view of the dispute which 
has arisen with regard to the amount due under the obligation by the prin- 
cipal debtor. The authors present an interesting problem in international 
loans and have called to their aid the authorities of many countries in pre- 
senting their point of view. The problem presents a practical study both 
in private international law and in the comparative law of contracts. 

ÅÀRTHUR K. KUHN 


L'Empire Fasciste: Les origines, les tendances et les institutions de la 
dictature et du corporatisme italiens. By Marcel Prélot. (Paris: Recueil 
Sirey, 1986. pp. xii, 258. Fr. 24.) - Amidst the plethora of works on Fas-: 
cism, this brief study is outstanding by reason of its lucidity and moderation. 
Even the advanced student of Fascist thought and institutions, who will find 
little that is new in the factual material presented by the writer, will draw 
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profit from this logical and orderly development of a confused subject. The 
value of the study would have been enhanced by the inclusion of a section 
dealing with the implications of Fascist doctrines in the fields of international 
relations and international law. - L. Preuss 


Supplement to the Law and Procedure of International Tribunals. By 
Jackson H. Ralston. (Stanford University: Stanford University Press, 1936. 
pp. xx, 231. Index. $4.00.) In this volume, Judge Ralston brings “as 
nearly up to date as may be” the valuable earlier volume (revised 1926), in 
which he had summarized international law as administered by terational 
tribunals. As he remarks in his Introduction, much work has been done in 
the field of international arbitration during these ten years; and this work 
he has covered with thoroughness in the present volume, as his citations 
evidence. As in the previous volume, materials are collected under various 
headings of international law and procedure, such as Rights and Privileges 
of Aliens, Attributes and Limitations of Sovereignty, Damages; or, Parties, 
Evidence, Commissions. The paragraphing is conveniently repeated, with 
new material added to each paragraph (and indeed to almost every para- 
graph), under lettered subheadings. Quotations are given from dissenting 
as well as from majority opinions. In some places, decisions of an earlier 
period are inserted. These books are indispensable to international lawyers, 
and beyond price, one would think, to an arbitrator. 

As usual, Judge Ralston rarely interjects his own opinions, though occa- 
sionally he questions a judgment. An exception to this policy is his contribu- 
tion to the problem of “denial of justice,” now widely in debate. This term, 
he thinks, is only called into play “when the property or the life and liberties 
of the complainant are directly affected by the action of the government or 
of those for whom the government is to be held responsible.” He regards as 
contradictory the award of punitive damages to an alien because the govern- 
ment has failed properly to punish those who injured him. Why should a 
claimant receive the punitive damages? As yet, he observes, the foundations 
of such demands have received no systematic examination. 

CLYDE EAGLETON 


Le Problème des Passeports. By Egidio Reale. (Paris: Recueil Sirey, 
1935. pp.104. Bibliography.) This monograph, issued under the auspices 
of the Academy of International Law, is a study of the extensive, and, as the 
author holds, unduly burdensome passport restrictions in effect in all civilized 
countries at the present time. Itis a concise, logically arranged and thorough 
study of an important and significant feature of modern international rela- 
tions. The first two chapters trace the development of the passport system 
from early times. As the author points out, in the period immediately pre- 
ceding the outbreak of the World War, passports were required in only a few 
countries, including Russia. The extensive modern system was established 
as an incident of the war and later kept alive and greatly extended as a result 
of the general debacle caused by the war, and the resulting rivalry, jealousy 
and distrust among nations. Especial attention is devoted to the painstaking 
and persistent efforts of the League of Nations to alleviate the burdens im- 
posed by passport restrictions upon persons of certain classes, especially emi- 
grants, stateless persons and those denied protection by the states to which 
they belong, including Russian, Armenian and German refugees. In this 
relation the history of the Nansen certificates is set forth. In the concluding 
chapter the author expresses the hope that “the day is near at hand when 
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states, realizing at last the importance that increase in relations and facility of 
communications have in the life of peoples and in a perfect international or- 
ganization, will renounce the continuance of a régime which constitutes a 
striking anachronism” (p. 98). The author has viewed the passport system, 
of which visas are an incident, principally as it exists in Europe. He does 
not discuss the visa system as extended, with modifications and additions, in 
the United States under the Quota Act of 1924, to the control of immigration. 
Perhaps, if he had made a study of this excellent measure which has made the 
control of immigration more humane as well as more thorough, he might have 
concluded that, after all, one good thing has come out of the visa system. 
R. W. Flournoy 


The Future of the League of Nations. The record of discussions held at 
Chatham House. The Royal Institute of International Affairs. New York: 
Oxford University Press, 1936. pp. 188. $1.00. 

Sanctions Begone! A Plea anda Plan for a Reform of the League. By H. 
Rowan-Robinson. London: William Clowes & Sons, 1936. pp. x, 244. 
Index. 7s. 6d. 


The volume entitled The Future of the League of Nations contains a record 
of the discussions of a group appointed by the Council of the Royal Institute 
of International Affairs to study the future of the League and the possible 
revision of the Covenant. The discussions were led by Professor Arnold J. 
Toynbee, Sir Norman Angell, Sir Arthur Salter, Mr. G. M. Gathorne-Hardy, 
Hon. Harold Nicolson, and Sir John Fischer Williams. Mr. H. G. Wells took 
a prominent part in the deliberations. The discussion on “Nature and 
Paramount Aim of the League of Nations” was led by Professor Toynbee, who 
posed the two leading questions: “What is the League?” and “What, in inter- 
national life, is our paramount aim?” He gives ample evidence tending to 
show that the League means different things to Germans, Englishmen, experts, 
laymen, and others. As to the second question, he states that the paramount 
aim is not peace or parochial sovereignty, but “the establishment of a reign of 
law and order in international affairs, such as we try to get in our social rela- 
tions when they happen to lie inside national frontiers.” This aim involves 
peaceful change and sacrifices. 

Sir Norman Angell led the discussion on the topic, “Ts the League in a posi- 
tion to create peace if it is not in a position to enforce peace?” He believes 
that unless the League engages in collective action on common rules of con- 
duct, it will not measure up to its possibilities. He would “recreate the real 
League of Nations” by making the “League really and truly an instrument of 
mutual defence.” Sir Arthur Salter led the discussions on “Practical Sugges- 
tions for Reform.” A choice bit of the proceedings comes from Sir Arthur’s 
reference to Article 11 of the Covenant. “If countries really mean business 
they can act without any actual change in Article 11. There is nothing to 
prevent countries which have come to a decision as to what is to be done in a 
‘particular case from putting that decision into effect because one or two dis- 
sentients stand out. They can act as if that decision had been a formal and 
legal one under Article 11. (At this point Sir John Fischer Williams indicated 
agreement.) I am glad to see that Sir John agrees with me.” Sir Arthur 
believes that Article 19 is not efficacious and offers a plan to make it work 
better. He would have the League recommend desirable changes in the status 
quo, and nations that refused to give effect to these recommendations would 
be deprived of their right to protection under the Covenant against a resulting 
war. 
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Discussion on the question “Should the membership and obligations of the 
League be extended or restricted?” was led by Mr. G. M. Gathorne-Hardy, 
while Hon. Harold Nicolson opened the discussion on “British policy in rela- 
tion to the League.” A feature of the volume is the written comment on the 
group discussions by various individuals. An Appendix carries “Suggestions 
for the Re-drafting of Certain Articles of the League Covenant” with ex- 
planatory notes and comment by Mr. Gathorne-Hardy; this is his work 
individually, but there is a commentary by Sir John Fischer Williams. 

The volume contains a great deal of useful material especially reflecting 
viewpoints of leaders of the British Commonwealth. The reader must con- 
sult the book to appreciate the contents. 

In Sancions Begone! Mr. H. Rowan-Robingon presents his case against 
sanctions. In ten chapters he discusses the history of the League, its aims, 
weaknesses and handicaps, disarmament, the Abyssinian dispute, the United 
States and the League, sanctity of treaties, collective security, colonies and 
raw materials, an international police force, the Paris (Hoare-Laval) pro- 
posals, and the future of the League. In a preface, the author pleads for a 
fresh consideration of the peace proposals made by Chancellor Hitler in May, 
1935. Ina “List of Works Consulted” it appears that only English publica- 
tions and English writers were relied upon. There is a conspicuous omission 
of publications of the New Commonwealth group (English) which certainly 
has not associated itself with proposals for the elimination of sanctions. 
French writers are completely ignored, and one notices that of the two Ameri- 
can writers who are referred to, the author consulted and quoted the late 
Frank H. Simonds, whose predilections against the League of Nations are 
well known to American students. Mention is made of the “havoc wrought 
by the refusal of the United States to form part of the League . . .” and the 
writer believes that the elimination of sanctions will pave the way for entrance 
into the League of the United States, Germany, and Japan. His statement 
that the United States “imposed” on the ‘‘world the Kellogg Pact—vague, 
premature, unsupported—[and this] had the effect of discrediting the peace 
movement and devaluating pledges in general” is truly astonishing in view of 
the fact that the Pact has been regularly ratified by nearly every State in 
the world. 

Appendices carry Schemes X and Y which embody the author’s proposals 
for changes in the League Covenant. Scheme X would modify the present 
Article 16, and Scheme Y would eliminate Article 16 entirely. Appendix F 
carries the text of the Hoare-Laval proposals regarding Ethiopia. | 

The author presents his case against sanctions, but the case is greatly 
weakened by a failure to pay due attention to the pro-sanctions countries and 
authorities, and by unwarranted conclusions drawn from the attempt to use 
sanctions in the Italo-Ethiopian trouble under conditions that made a real 
test of scientifically applied sanctions practically impossible. 

J. Evemne Har.ry 


Die Diplomatische Vorgeschichte des Chaco-Konflikts. By Hans Sandel- 
mann. (Leyden: A. W. Sijthoff, 1936. pp. x, 300. Indices. Bibliography. 
Maps.) Dr. Sandelmann’s Diplomatic History of the Chaco conflict is in- 
deed a thorough study of the backgrounds of this most persevering of all in- 
ternational controversies of Latin America. The book starts with the 18th 
century titles to the disputed area and comes down to the most recent attempts 
at a solution. As books on diplomatic history go, this volume is rather diffi- 
cult reading: it does not confine itself to an objective recital of events, but 
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interjects deep-going analysis and interpretation. The reviewer believes 
that this method renders the book an even more valuable work of reference, 
if placed in the hands of a mature student. The qualities of an excellent 
reference work are further enhanced by a collection of fifteen maps of the 
disputed area showing the various solutions adopted or suggested, by a 

chronological table, by a good bibliography, and by a general and a geo- 
graphical index. The author manages to keep what appears to the reviewer 
a fair balance between the various elements Involved in the conflict: national 
pride, striving for mineral deposits, legal argumentation, and diplomatic con- - 
siderations proper. While the volume, in accordance with its title and char- 
acter, is predominantly a study of diplomatic history, with juristic argu- 
mentation a close second as far as the number of pages is concerned, there is 
no undue exaggeration or minimizing of any single one of the elements in- 
volved. Coming from a European jurist, it ig especially interesting to note 
that, despite the very thorough analysis of legal principles, the author is not 
induced to press for a solution in accordance with some hard and fast formula 
of strict law and that he fully appreciates the importance of applying the 
flexible methods of conciliation in this connection. BENJAMIN AKZIN 


Théorie Juridique de la Révision des Traités. By Georges Scelle. (Paris: 
Recueil Sirey, 1986. pp.97. Fr.10.) The author considers the problem of 
treaty revision as primarily that of revising the international political and 
territorial statute, as this is the most difficult and the most threatening to 
peace. Rejecting as too narrow the theory of treaties as contracts, he treats 
them rather as legislation, viable so long as they conform to the social needs 
of the international community. In the national field the legislative authori- 
ties ordinarily determine when social needs require statutory changes, and 
make the changes. Postponement may result in revision by another process, 
namely, revolution. Internationally, competence lies with the League of 
Nations Assembly to recognize the need for, and to recommend, changes in 
treaties not conforming to the needs of society. As this is legislative action, 
it may be taken by qualified majority, as was intended by the framers of the 
Covenant. The parties as the competent authorities may then revise the 
treaty which fails to correspond to this norm. Failure of the parties to act 
is the sole ground for denunciation. Duress is assimilated to submission by 
a legislative minority to a majority, with the minority free to seek legislative 
reversal, Change of conditions produces no effect unless the new conditions 
are out of concordance with the social needs of the international community. 
Interpretation of social necessity as a norm must present many new diffi- 
culties. However, acceptance of the author’s thesis’ would restore Article 
XIX to its original importance and greatly increase the importance of the 
League pees without involving amendment to the Covenant. 

Haroup J. TOBIN 


Government Publications and Their Use. By L. F. Schmeckebier. 
(Washington: Brookings Institution, 1936. pp. xiv, 446. Index. $3.00.) 
A comprehensive description of the publishing results of the many branches - 
of the United States Government is presented in this compact volume for the ` 
special use of librarians and students. The author’s purpose of explaining 
the present organization of each general field of publication, with adequate 
reference to the origins of and authorisations for the several groups, ‘affords 
the user of the volume a clear picture of where to find the material he is look- . - 
ing for. Readers of the JoURNAL will find the chapter on “Foreign Affairs” ~. 
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informing and time-saving. The manual is of special utility in providing 
coérdinated information respecting catalogs, indexes, bibliographies, Con- 
gressional, presidential and other publications which the student of foreign 
relations also needs to consult. Denys P. Myers 


Government and Politics Abroad. By Henry Russell Spencer. (New 
York: Henry Holt & Co., 1936. pp. viii, 558. Index. $3.50.) Professor 
Spencer earned a very considerable reputation as the author of Government 
and Politics of Italy (1932), which reputation we fear will not be enhanced 
by the present volume which, as the author acknowledges, presents “much 
controverted matter in somewhat dogmatic tone,” simply because it tries to 
cover too much—Britain (Kingdom, Empire and Commonwealth), France, 
Soviet Russia, Italy, Germany, Switzerland, North European States, Succes- 
sion States, Latin America, Japan, and International. An example of over- 
simplification is the brief space—twelve lines—devoted to Bulgaria (p. 453), 
wherein the author claims that that country “has today the most nearly nor- 
mal condition of all the states in this region [the Balkans], the least revolu- 
tionary disturbance to react from or assimilate.” This simply does not cor- 
respond to the violences connected with the Stambuliski Government or the 
present Fascist régime. Several other parts of the book show similar mis- 
judgment of facts. On the other hand, the book will be found interesting 
despite inept handling. Allin all, the book will interest most the readers who 
like to have their opinions confirmed without much sustained demand upon 
their. critical and factual knowledge. JosEPH 8. Roucek 


Political and Diplomatic History of Russia. By George Vernadsky. 
(Boston: Little, Brown & Co., 1986. pp. xii, 499. Maps. Index. $4.00.) 
To write a comprehensive history of a nation is always a laborious task. It 
is especially difficult when the country in question embraces one sixth of the 
earth’s surface and when the time to be covered runs to the imposing figure 
of fifteen hundred years. If such a history is to be compacted into a single 
volume of five hundred pages, the undertaking becomes a venture, its achieve- 
ment a triumph. Mr. Vernadsky has written such a book. As a chronicle 
attempting to give a brief yet “reliable account of the most important develop- 
ments in Russian history” (p. v), the book fulfills its purpose admirably. 
Free from political bias, brief and clear in form, and scholarly in treatment, 
it furnishes pleasant and instructive reading for the general public, while at 
the same time providing an indispensable reference book for students of 
Russian history. To the former it presents a vivid picture of the transforma- 
tion of the Western Eurasia of the fifth century into the Soviet Empire of 
today. For the latter it provides a clear-cut outline of the events without 
omitting any of the essential details which might afford additional data for 
those willing to undertake a deeper analysis of that intricate transformation. 
Outstanding in this respect is the attention which the author has given to the 
history of the Ukraine and White Russia, the importance of which has been 
sadly underestimated hitherto. As an attempt to “emphasize a certain funda- 
mental unity of the Russian historical process which makes the present-day 
Russian policies only the continuation of age-long development” (p. v), the 
book is likewise a welcome addition to the English literature on Russia. 
Those inclined to be precise may rightly voice criticiam that the mere thirty 
pages devoted to the Soviet period are not sufficient to prove such unity, and 
that more emphasis should have been laid on such aspects of Russia’s past as 
the treatment of nationalities, problems of labor and industry, public instruc- 
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tion and civic liberties in general. For those willing to accept “unity” in a 
much wider sense of the term, however, the book is a convincing testimony 
that this unity is to be sought not so much in the pragmatics of political 
events as in the natural conflict between the dictates of Western civilization 
and the Oriental peculiarities of Russian impulses, which makes Russian 
history always intricate, often paradoxical, and never lacking proof that 
greatness has been consistently Russia’s aim. An extensive bibliography, a 
chronological list of rulers, genealogical tables and a well-composed index 
add to the usefulness of the book. This contribution of Mr. Vernadsky 
justifies the hope that there may soon appear a chronicle devoted to the 
similarly intricate, not less paradoxical, and likewise persistent political and 
diplomatic past of Soviet Russia. T. A. Taracouzio 


Der Kampf um die Reform des Volkerbundes 1920-1934. By Hans Weh- 
berg. (Geneva: Union A. G., 1934. pp. ii, 33.) This study starts with a 
short discussion of the legal meaning of Article XX VI of the Covenant pro- 
viding for amendment, its procedure and interpretation. The principal part 
is devoted to a survey of the efforts made from 1920-1934 to amend the 
Covenant, and the meager results. The difficulty, if not the impossibility, of 
amendment was soon realized, after a first period which lasted from 1920- 
1922; later the development was tried, not by means of amendments, but by 
“interpretative resolutions” and special treaties, such as the proposed “Geneva 
Protocol” of 1924. All radical proposals of amendment, such as put forward 
early by Argentina and Canada, were discarded and the effort of bringing the 
Covenant into harmony with the Pact of Paris failed. This survey ends with 
Mussolini’s demand for League reform 1983 (strengthening of Article XIX, 
dominating position for the Great Powers). In more recent times, and in 
consequence of the failure of the League in the Ethiopian case, reform of the 
Covenant is again much in the foreground. But in view of the existence of 
two completely antagonistic schools of thought, it remains to be seen whether 
the present movement for reform of the Covenant will have any result. After 
: all, the fault of the League’s failures is not with the Covenant, but with the 
. nations, members and non-members of the League. Josef L. Kunz 


Documents on International Affairs 1935. Vol. I. Edited by John W. 
Wheeler-Bennett and Stephen Heald. (New York: Oxford University Press; 
London: Humphrey Milford, 1986. pp. xii, 318. $6.00.) As Mr. Heald 
points out in the preface to this volume, the year 1935, with the possible ex- 
ception of 1931, was the most significant since the war. It seems natural, 
therefore, that the international documents for that period should be numer- 
ous and bulky. A division was inevitable, and Mr. Heald has hit on the 
happy idea of including within this first volume all those dealing with Ger- 
many and Europe, and has reserved the full documentation of the Italo- 
Abyssinian affair for the second. The present volume begins with the Rome 
agreements of January, 1935; goes on to the Franco-British conversations of 
February ; the statements of British and French defence policies; the German 
denunciation of Part V (the Disarmament sections) of the Treaty of Ver- 
sailles; the visits of the British Ministers to Berlin, Moscow, Warsaw and 
Prague; the Stresa Conference; the Extraordinary Session of the League 
Council of April; the Franco-Soviet and Czechoslovak-Soviet agreements; 
the Anglo-German Naval Agreement; declarations of foreign policy; an 
Addendum on the Eastern European Pact and the Franco-Soviet Pact; and 
an Appendix giving a chronology of treaties. ` Practically every one of the 
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events which these documents chronicle has left a deep impression on Europe 
and the world, but interestingly enough, as with the 1934 Documents, which 
made no mention of Abyssinia, soon to become the focal point of international 
interest, so the present volume makes no mention of Spain which, a few 
months after its publication, was to bring and hold all Europe on the brink 
of the abyss. This volume is, as. usual, indispensable to students of inter- 
national affairs, and Mr. Heald, who, in the absence cf Mr. Wheeler-Bennett, 
had to discharge his task single-handed, is to be congratulated on his work. 
At the same time the absence of any materials from the Americas and Far 
East (with the exception of some reference to the neutrality policy of the 
United States) suggests not only that these parts of the world are less im- 
portant internationally or at least less active (which is true) but that the 
Documents cater primarily to an English and European audience. 
Norman MacKenzis 


The League of Nations and the Rule of Law, 1918-19386. By Alfred Zim- 
mern. (London and New York: Macmillan Co., 1936. pp. xii, 527. Index. 
$4.00; 12s. 6d.) Sir Alfred Zimmern’s book deals with the machinery which 
has been contrived to try to keep the peace and assure orderly development 
in our world of sovereign states, necessarily bound together by their common 
interests, commercial, philanthropic, political. He studies not only the Holy 
Alliance, the Concert of Europe, international unions for specific non-political 
purposes, the Allied war organization and the League of Nations, but also 
the ideas fathered by various groups and individuals for the creation of a more 
perfect commonwealth of nations. He concludes that progress has been 
limited to a better machinery for coöperation between the nations and has not 
gone so far as to assure the rule of law, because of the unwillingness of thestates 
to compel its observance or enforce decisions reached by a properly constituted 
international body such as the Assembly of the League, which is “the first 
outward and visible manifestation of the authority of the Rule of Law in the 
world” (p. 467). Apparently accepting the Austinian theory of law, the 
author doubts whether international law will qualify as law. His doubt is 
justified if it be agreed that international law is found “in a succession of 
treatises extending over some three or more centuries” (p. 97), but will not 
impress lawyers who believe that the rules of law are those which are applied 
in the day-to-day relations of nations, even if they agree that in great crises 
where vital economic or political questions are involved, the Great Powers, 
as Sir Alfred shows, have been inclined to throw the sword into the balance 
of Justice. Sir Alfred’s doubts are supported in his mind by the fact that 
international law writers from Grotius’ time have devoted so much space to 
war, which marks the passage from settlement by law to settlement by force. 
To the reviewer it seems but natural that in the seventeenth and eighteenth 
centuries, when there was war almost constantly in some part of Europe, so 
that states were nearly continuously either belligerent or neutral, both gov- 
ernments and lawyers would be concerned with the rules governing the state 
of war, especially to make possible trade and political relations in a war-torn 
society of nations. More recent authors have devoted the larger portions of 
their work to the law of peace, as, for example, Professor Hyde, in a book of 
1690 pages, allots but 671 to the law of war. Far more impressive, however, 
is the fact that in Judge John Bassett Moore’s Digest of International Law, 
based on the law as applied by the United States Government, out of 28 
chapters only six deal with the law of war. J. P. CHAMBERLAIN 
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THE INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE 
OF PEACE 


By Cuarues G. Fenwick 
Professor of Political Science, Bryn Mawr College; Delegate of the United States 


The Inter-American Conference for the Maintenance of Peace began its. 
sessions on December 1, and came to a close on December 23, 1936. During 
a period of less than three weeks of working time its activities might be said 
‘to have established a world’s record in scope and intensity, except that 
records in such matters are more to be avoided than emulated if the activities 
of the Conference are to be logically integrated and if the participants are to 
live to serve any useful purpose in the future. 

The Conference fell in between the regularly scheduled Inter-American 
Conferences, the last of which met at Montevideo in 1983 and the next of 
which is to meet at Lima in 1938. It was called at the suggestion of Presi- 
dent Roosevelt who, on January 30, 1936, addressed identic letters to the 
Chiefs of State of the several American Republics! In these letters he called 
attention to the fact that the peace protocols recently negotiated between 
Bolivia and Paraguay offered a favorable opportunity for the American 
Republics to consider “their joint responsibility and their common need” 
of preventing such outbreaks in the future. The letter suggested possible 
methods by which the objectives of the Conference might be reached, whether 
by the ratification of existing peace agreements or by the conclusion of new 
ones, and it expressed the belief that such steps would advance the cause of 
world peace by supplementing and reinforcing the efforts of the League of 
Nations and of other agencies in seeking to prevent war. 

From the opening session of the Conference it was evident that a new 
spirit was in the air. It was marked not so much by the friendly demon- 
stration attending the appearance of President Roosevelt at the opening of 


1 For the text of the letter to the President of the Argentine Republic, see Inter-American 
Conference for the Maintenance of Peace: Special Handbook for the Use of Helvesves 
(Pan American Union, 1936), p. 1. 

The Diarto of the Conference, issued daily by the Secretary-General of the Dorene, 
Dr. Felipe A. Espil, contains a full documentation of the proceedings of the Conference. 
It was printed for private distribution among the delegates and is at present writing available 
in Spanish only. 

The texts here used of the conventions, treaties, resolutions, ete., signed at the Conference 
or approved by it are taken from the bulletin issued by the Pan American Union, February, 
1937, in the form of a Report on the Proceedings of the Conference, submitted to the Govern- 
ing Board of the Pan American Union by the Director-General. It appears to correspond 
with the mimeographed texts issued by the Department of State. Authentic texts were 
not available at the time this article was written. 

The texts of the conventions, treaties and protocol are printed in the Supplement to this 
JOURNAL, p. 53, from authentic copies in the files of the Department of State in Washington. 
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the Conference as by the almost complete absence of any tendency to indulge 
in the popular sport of “baiting” Uncle Sam, of challenging the pacific inten- 
tions of the Colossus of the North, of contrasting alleged principles of liberty 
. with practical imperialism. Rather the “policy of the good neighbor” 
seemed to have come to be accepted as an expression of a sincere desire to do 
the friendly and helpful things implied in that homely phrase. Convincing 
evidence of the intention of the United States to offer its coöperation on 
equal terms in the promotion of the common interests of the American 
Republics was seen in the abrogation of the Platt Amendment, in the signa- 
ture of a treaty with Panama removing the restrictions upon its sovereignty 
imposed by the treaty of 1903, in the withdrawal of the United States ma- 
rines from Haiti, and in the conclusion of various bilateral trade treaties. 
This confidence of the delegations in the good faith and integrity of purpose 
of the United States was singularly demonstrated in their unanimous and 
unhesitating response to the proposal of the United States that the Conven- 
tion for the Maintenance, Preservation and Reéstablishment of Peace be 
presented as the joint project of all the delegations, although a number of the 
delegations had not seen the document before they were asked to initial it. 
In spite of obvious differences of opinion as to the ways and means by which 
the general objectives of the Conference were to be attained, the committees 
functioned from beginning to end in a spirit of friendly coöperation and with 
good humored effort to reconcile conflicting views. 

The Conference organized itself for active work by appointing a Commit- 
tee on Initiatives which in turn made provision for six commissions, or com- 
mittees, one for each of the topics into which the program of the Conference 
had been divided. The program had been prepared in advance by a Com- 
mittee of Twenty-one, consisting of the Secretary of State of the United 
States and of the diplomatic representatives in Washington of the other 
American Republics; and it was placed before the Conference with the 
recommendation of the Governing Board of the Pan American Union.? 
The first topic related to the Organization of Peace, which was to be given 
preferential consideration in conformity with the purpose for which the 
Conference had been called. The Committee on the Organization of Peace 
elected as its chairman Dr. Francisco Castillo Nájera, head of the Mexican 
delegation and one of the members of the Governing Board of the Pan 
American Union. ‘The other working committees had assigned to them the 
topics of Neutrality, Limitation of Armaments, Judicial Problems, Economic 
Problems, and Intellectual Coéperation, just as they were outlined in the 
program of the Conference. Each committee consisted of one or more 
representatives of each of the states represented at the Conference, the 


t See Special Handbook, above referred to, p. 4. A resolution adopting the program pre- 
pared by the Pan American Union and ratifying its resolution recommending that preferen- 
tial consideration be given to questions relating to the organization of peace was approved 
at the first business session of the Conference on December 4, 1936. 
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average session showing a membership of from 40 to 60 delegates, in addition 
to whom were the usual technical advisers. A Committee on Credentials 
and a Drafting Committee completed the organization of the Conference. 
In respect to questions of procedure the Conference adopted the ‘‘Regula- 
tions” drawn up by the Governing Board of the Pan American Union and 
submitted to the Conference with the Project of Program. 

The sum total of the work of the Conference consisted in the adoption of 
eight conventions, two treaties and one protocol, and in the approval of 
sixty-two resolutions, recommendations and votes. Quite naturally the 
work of Committee I, on the Organization of Peace, received the most atten- 
tion. The program assigned to it was an elaborate one, and a number of 
subcommittees were appointed to deal with the distinct subjects coming 
under the general topic. From this committee was reported the most 
significant of the agreements reached at the Conference, the Convention for 
the Maintenance, Preservation and Reéstablishment of Peace, presented as 
& Joint project by all the delegations. Articles I and II will be seen to be far- 
reaching in their possibilities of political development, if their terms be 
weighed carefully. They are an adaptation of a Brazilian project which, using 
phrases associated with the Monroe Doctrine in respect to the interposition 
of a non-American Power in any American country with which it has no 
existing political relationship, stamped such interposition as an unfriendly 
act and pledged the contracting parties immediately to consult with one 
another. It thus sought to make the Monroe Doctrine the common doctrine 
of all the American Republics. Opposition, however, was encountered to 
this direct challenge to Europe,’ with the result that Article I of the revised 
joint project refers to the situation arising “in the event that the peace of 
the American Republics is menaced,” and it calls in such event for mutual 
consultation by the American Republics “for the purpose of finding and 
adopting methods of peaceful coöperation.” No distinction is made between 
the situation created by a threat to the general peace arising within the group 
of American Republics and the situation created by a threat coming from 
some non-continental Power. 

Article II deals with the case of an actual war and provides that in the 
event of a war between American States there shall be consultation leading 
to “a method of peaceful collaboration,” whereas in the event of “an inter- 


3 In a copyrighted article in the Baltimore Sun, dated Jan. 4, from Buenos Aires, the 
Foreign Minister of Argentina, Dr. Saavedra Lamas, appears to have reference to this draft 
treaty in stating that “when going over the text of the agreements or recommendations, no 
hypothesis of a European attack will be found, inasmuch as this would imply a kind of 
Monroeism. . . . those of us who know the antecedents of these facts know that, in order 
to adopt the two main agreements of the conference, we expressly indicated the need of 
eliminating all reference to this imaginative hypothesis, and that was done.” While the 
original draft referred to a “non-American” Power rather than to a “European” Power, there 
was a clear suggestion of the possibility of a threat.to the peace from that source. The draft 
finally adopted generalizes the source from which the threat might come. 
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national war outside America” the consultation shall take place to determine 
when and how the American States may, if they so desire, “eventually codper- 
ate in some action tending to preserve the peace of the American continent.” 
Vaguer and more evasive language than that of Article II could scarcely be 
found, especially in respect to the case of international war; and it is clear 
that the parties were seeking to set in motion the principle of consultation 
without wishing to do more than hint at the unhappy circumstances that 
might call their consultation into being and without committing themselves 
in the slightest degree to action as a result of the consultation. 

Nevertheless, in spite of the very guarded language of the convention, the 
agreement to consult which it contains constitutes an important contribu- 
tion to the machinery for collective action on the part of the American 
Republics. The phrase “in the event that the peace of the American Repub- 
lics is menaced” is a broad one. It embraces not only threats arising from 
situations within the American continent but threats coming from abroad. 
While the agreement to consult “for the purpose of finding and adopting 
methods of peaceful coöperation” is not sufficient to create an obligation to 
take the action contemplated, on the principle that if the ways and means are 
left indefinite in a contract then no obligation arises until a second agree- 
ment is reached specifying the particular ways and means; yet the mere 
obligation of consultation is itself a step far in advance of existing procedure. 
Experience has shown that the tender of good offices by third parties to 
states in controversy meets with much less resistance when the moment 
arrives if the disputants have agreed in advance to accept such mediation. 
Moreover, if it should prove possible to formulate a basis for the settlement 
of the controversy, the larger the number of the mediators the more is their 
plan of settlement likely to prove acceptable because of the greater force of 
public opinion attending it.4 In any event, the agreement to consult im- 


1 Tn his address at the closing plenary session of the Conference Secretary Hull emphasized 
this point as follows: “In a broad way the program contemplates the mobilization of the 
public opinion of all the peoples of this hemisphere in the effort to bring their combined 
moral influence to bear upon the solution of controversies, upon the defense of their common 
interest in the peace of the Continent, and upon the maintenance of'the fundamental prin- 
ciples of international Jaw upon which the stability of the international order is dependent. 
We believe this public opinion to be more than a passive element in the life of our peoples; 
we believe it to be a powerful force which must be brought to bear upon our common prob- 
lems and which can give vitality and effectiveness to the efforts we are making for their 
solution.” 

Specific application of the value of concerted public opinion was given by Assistant Secre- 
tary of State, Sumner Welles, in an address delivered on February 4, 1937, before the Peoples 
Mandate to Governments to End War, in which he said: ‘We know also that the Chaco War 
continued until a group of American Republics comprising Argentina, Brazil, Chile, Peru, 
Uruguay, and the United States, through their mediatory efforts, assisted the two parties to 
the dispute in finding a method of restoring peaceful conditions. Endeavors on the part of 
many of the American Republics throughout the period of the controversy to lend their good 
offices were not lacking, but there was no continental understanding of the purposes of con- 
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plies the acceptance by the contracting parties of a degree of collective re- 
sponsibility for the situation created by a threat to the peace, at least to the 
extent of finding and adopting a method of peaceful coöperation. 

Whatever may be expected to be the psychological effect of the convention 
“continentalizing’’ the Monroe Doctrine is a question outside the scope of 
strict law. But it would seem safe to conclude that its effect upon the rela- 
tions of the United States with the Latin American Republics must be far 
reaching. At the Santiago Conference of 1923 and at the Havana Confer- 
ence of 1928, the desire on the part of a number of the American Republics 
to bring the Monroe Doctrine out into the open and secure a re-definition of 
it had been rigorously suppressed. On August 30, 1923, Secretary Hughes 
had given what seemed at the time to be the final definition of the attitude 
of the United States in regard to the Monroe Doctrine when he stated that 
“as the policy embodied in the Monroe Doctrine is distinctively the policy of 
the United States, the Government of the United States reserves to itself 
its definition, interpretation, and application’’;® and in support of this posi- 
tion the Secretary quoted similar statements of President Wilson and Elihu 
Root. The agreement reached at Buenos Aires does not reverse this policy; 
the United States still retains the right to take action under the Monroe 
Doctrine in its own self-defense. But the new convention, by making the 
peace of any one of the American Republics the collective concern of all of 
them, must inevitably do much to remove the sense of inferiority under 
which certain of the Latin American Republics have at times labored. 
It may also be expected to dispose of the difficulties which certain Latin 
American Republics have found in accepting Article 19 of the Covenant of 
the League of Nations, giving to the Monroe Doctrine an implied recognition 
as an instrument for the maintenance of peace, which has seemed to them 
inconsistent with their experience of the doctrine in its practical applications. 

Closely associated with the Convention for the Maintenance, Preservation 
and Reéstablishment of Peace is the Additional Protocol Relative to Non- 
Intervention, also presented as a joint project of all the delegations. This 
protocol, in its preamble, refers back to Article 8 of the Montevideo Con- 
vention on Rights and Duties of States, providing that ‘no state has the 
right to intervene in the internal or external affairs of another,” and desig- 
nates that provision as a solemn affirmation of a fundamental principle. 
Article I then proceeds to declare “inadmissible” the intervention of any 
one of the high contracting parties ‘directly or indirectly, and for whatever 
reason, in the internal or external affairs of any other of the parties.” The 
specific phrase, “directly or indirectly, and for whatever reason,” strengthens 
somewhat the more general terms of the Montevideo treaty; but the signifi- 


sultation, there was no rallying of the forces of continental public opinion, and there was no 
agreement such as that which we now possess for obligatory consultation between us all 
whenever peace is jeopardized.” (Dept. of State Conference Series, No. 26, p. 10.) 

5 See this JOURNAL, Vol. 17 (1923), pp. 611, 616. 
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~ cant advance over the earlier treaty is to be found in the second paragraph 
of the article which provides that “the violation of the provisions of this 
article shall give rise to mutual consultation, with the object of exchanging 
views and seeking methods of peaceful adjustment.” A procedure is thus 
created which implies, as in the case of the Convention for the Maintenance, 
Preservation and Reéstablishment of Peace, a collective responsibility on 
the part of all of the signatory states to find a peaceful solution for the situa- 
tion brought about by an act of intervention. 

Politically considered, the Non-Intervention Protocol supplements the 
convention “continentalizing’’ the Monroe Doctrine, by giving assurance to 
governments desiring such assurance that the action which may be taken asa 
“method of peaceful coöperation” in fulfillment of the purpose of the latter 
treaty will not be the occasion for exercising a form of indirect control over 
them. If the suggestion was present in the minds of any of the delegates 
that the United States was only sponsoring the Convention for the Mainte- 
nance, Preservation and Reéstablishment of Peace as a means of exercising 
a more dominant control over continental affairs than it had been able to do 
under the Monroe Doctrine itself, the Protocol served to make any such 
fears groundless. The term “intervention” still calls for definition, for its 
historical application has been broad. But, interpreted within the narrow- 
est limits, it clearly excludes at least the use of armed force. 

It appears to be characteristic of the Latin American approach to inter- 
national relations to call for the reassertion from time to time of the funda- . 
mental principles of international law. A principle proclaimed at one con- 
ference is taken up and developed at a second conference and then given new 
applications at a third. Just as Article 8 was taken from the Montevideo 
Convention and given the status of a separate protocol, so the Central 
American delegations, acting jointly, offered a draft convention gathering 
together a variety of principles already accepted and presenting them as a 
unified whole. The draft was subsequently reduced in technical rank from a 
convention to a Declaration of Principles of Inter-American Solidarity and 
Codperation, and its adoption by Committee I was the occasion for one of 
those emotional outbursts that appear to come like thunder-showers to 
relieve the heavy atmosphere of routine committee work. The proposed 
convention contained nothing new; why therefore adopt it?, argued the 
Argentine delegation. The objection proved to be ill-considered; and it 
gave the signal for a round of stirring addresses that quickly forced the ob- 
jectors to retreat. 

After s preamble reciting the existence of common ideals of peace and jus- 
tice held by the American Republics, and the development of an American 
international law based upon continental ideals and interests, the Declara- 
tion proceeds to reassert the “absolute juridical liberty’ of the American 

*The original draft signed by the Central American States reads: “absolute juridical 
equality.” The change was probably made inadvertently in the subcommittee which 
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nations and “their unrestricted respect for their several sovereignty”" and the 
“existence of a common democracy throughout America.”!8! It then pro- 
claims the principle of collective responsibility set forth in the Convention 
for the Maintenance, Preservation and Reéstablishment of Peace, declaring 
that “every act susceptible of disturbing the peace of America affects each 
and every one of them” and asserting that such an act ‘justifies the initia- 
tion of the procedure of consultation” provided for in the said convention. 
The Declaration then goes on to enumerate further “principles” accepted by 
“the international American community,’’® namely, the proscription of 
territorial conquest and the non-recognition of territory acquired by vio- 
lence;!° the condemnation of intervention by one state in the internal or 
external affairs of another;" the illegality of the forcible collection of pecuni- 
ary debts;!* and the obligation to settle any difference or dispute, whatever 
its nature or origin, by the alternative methods of conciliation or “full arbi- 
tration,” ! or through “‘the operation of international justice.” 

Limited as the application of the Declaration is to the American Repub- 
lics, and broad as are its generalizations, it may nevertheless be said to be a 
document of great international importance. To the delegations of the 
Central American States which proposed the original convention, the prin- 
ciples set forth in the Declaration appeared to constitute a sort of Magna 
Charta of American freedom and collective security. While the Montevideo 
Convention on Rights and Duties of States anticipates the Declaration on a 
number of points, there are differences of substantial character which mark 
the progress from one document to the other, notably the stress on ‘‘Ameri- 
can solidarity in all non-continental conflicts” and the sharper enunciation 
of the principle of the collective concern of all the American nations in the 
event of an act “susceptible of disturbing the peace of America.” On the 


revised the Declaration after it had bean voted upon by the Committee. The revised form 
was not discussed when it came before the Committee for final vote. 

7 The plural, “soberanias,’”’ is used in the Spanish text. The final authentic text reads: 
“sovereignties,” 

* The Declaration takes no notice of certain incongruous facts, one of which occurred at 
the time the Conference was in session, another shortly before it opened. 

? “American international community” would seem to be a better translation of ‘‘comu- 
nidad internacional Americana” in the Spanish text. ‘American community of nations” 
appears in the authentic text. 

10 Compare Art. 11 of the Montevideo Convention on Rights and Duties of States. 

11 This principle had already been made the subject of the Protocol Relative to Non- 
Intervention which was a development of Art. 8 of the Montevideo Convention on Rights 
and Duties of States. 

12 This was made the subject of a special resolution reported from Committee IV. See 
below. i 

13 The Spanish text reads: “arbitraje amplio,” which the authentic text interprets to mean 
“unrestricted arbitration.” An alternative meaning may be “arbitration according to 
principles with no element of compromise.” 

4“ Judicial procedure,” as distinct from arbitration, would seem to be a better translation. 
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other hand, the advocates of the principle of “universality”. may doubtless 
be disturbed by the stress laid on the “purely American system?” for the 
preservation of peace, which the Declaration seeks to strengthen. 

In addition to the foregoing documents, Committee I succeeded in formu- 
lating two treaties which seek in specific ways to strengthen the existing 
‘machinery for the maintenance of, peace. The first of these, the Treaty on 
the Prevention of Controversies, seeks to carry over to the relations of the 
American Republics the idea underlying the International Joint Commission 
‘of the United States and Canada established by the Convention of 1909. 
The preamble of the treaty recites the purpose of adopting, in the interest 
of the maintenance of peace, “‘a preventive system for the consideration of 
possible causes of future controversies and their settlement by pacific 
means,” and it asserts a conviction “that whatever assures and facilitates 
compliance with the treaties in force constitutes an effective guarantee of 
international peace.” Article 1 obligates the parties to establish “perma- 
nent bilateral mixed commissions,” to be constituted de facto at the request 
of either of the parties and to meet alternatively in the capital city of the 
respective governments. The duty of these commissions, as set forth in 
Article 2, is to study “the causes of future difficulties or controversies” and to 
propose measures which might be taken to promote “the due and regular 
application of treaties in force between the respective parties,” and in each 
connection to promote “the development of increasingly good relations.” 
The new treaty, although voted upon by the Committee and. adopted by the 
Conference without more ado than if it had been routine business, promises 
to be an effective contribution to the peace machinery of American interna- 
tional law. 

The Treaty on Good Offices and Mediation may be regarded as a supple- 
ment to the Gondra Treaty of 1923 and the Convention of Inter-American 
Conciliation of 1929, which provided for the creation of permanent com- 
missions to act as readily available agencies of peace in the respective fields 
assigned to them. The new mediation treaty provides that, in the event 
of the failure of the usual diplomatic means for the settlement of contro- 
versies, the parties ‘‘may have recourse to the good offices or mediation of 
an eminent citizen of any of the other American countries.” The mediator 
is to be chosen by preference from a general list to which each government 
is to name two citizens “selected from among the most eminent by reason of 
their high character and judicial learning.” The mediator, being chosen by 
common agreement of the parties in controversy, shall thereupon ‘‘name the 
place where, under his chairmanship, one duly authorized representative of 
each of the parties shall meet in order to seek a peaceful and equitable solu- 
tion of the difference.” Provision is further made to meet the situation 
where the parties in controversy might be unable to agree upon the selection 
of the mediator. The justification of the new treaty lies in the fact that the 
machinery set up is more elastic and informal than the procedure of com- 
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missions of inquiry and of conciliation. While the treaty presents no tech- 
nical problems calling for comment, the vote on it in Committee I was 
marked by a spirited controversy between those who wished to make the 
procedure mandatory, and thus have it take precedence over Other pro- 
cedures, and those who strenuously insisted that the choice by the parties in 
controversy of mediation rather than some other form of procedure must be 
left optional. . 

Among the documents of lesser importance reported to the Conference by 
Committee I, and adopted by it, was a resolution, reaffirming an earlier 
resolution of the Montevideo Conference, calling upon the American States 
which had not already done so, to adhere to or ratify the peace instruments 
referred to in the Montevideo resolution, and to include with them the 
Additional Protocol to the General Convention of Inter-American Concilia- 
tion adopted at Montevideo in 1933. The question of the “generalization” 
of the Inter-American juridical system was the subject of some discussion 
before the Committee, but it was agreed without difficulty that, while it was 
desirable that all the states of America should be able to adhere and accede 
to all treaties and conventions signed at Inter-American conferences, the 
said treaties and conventions should be open to the accession or adherence 
of other states only when it was so provided in the respective instruments. 
A recommendation was approved by the Conference to that effect. 

The advocates of an Inter-American Court of Justice, notably the delega- 
tions of the Central American States, pressed hard for the adoption of their 
draft convention, but the conflict of opinion upon the subject was too great 
to be resolved in the brief period available for discussion. The chief divi- 
sion of opinion was between those who believed that an American court 
might command greater confidence on the part of the American Republics 
and might be much more readily accessible, and those who felt that the pro- 
posed court would duplicate the functions of the Permanent Court of Inter- 
national Justice and detract from its authority.“ The resolution adopted 
by the Conference entrusts to the Governing Board of the Pan American 
Union the study of the projects submitted to the Conference, as well as 
projects submitted in the past and to be submitted in the future, and it calls 
upon the Board to submit its report and conclusions to the Conference to 
meet at Lima in 1938. 

A similar postponement was also the fate of the projects offered for the 
creation of a League or Association of American Nations. The resolution 
adopted by the Conference recites that two projects were before the Com- 
mittee, one presented by the delegation of the Dominican Republic and the 
other by the delegation of Colombia, and that it might have been possible 
to bring the two into harmony, yet it was certain that “so complicated and 


+ 


18 The suggestion was made that a compromise might be reached by creating regional 
courts which might act as courts of first instance, passing upon both the facts and the law, 
with an appeal to the Permanent Court of International Justice on the law only. 
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vast a subject” required thorough study and was not sufficiently ripe for 
immediate consideration. In consequence the resolution recommends that 
the states which had presented projects should come to an agreement among 
themselves and should consult the other states on the subject, in order to’ 
present a report to the Pan American Union which might take it into con- 
sideration in formulating the program of the Eighth International Confer- 
ence, 

Direct and indirect reference to the Lima Conference of other technical 
and perhaps embarrassing questions proved to be a convenient avenue of 
escape. The Montevideo Conference had created a Committee or Com- 
mission of Experts! charged with the codification of international 
law. Why not let it take over questions upon which it was clear 
that no agreement could be reached, yet which could not be dismissed 
altogether from consideration? Projects had been presented to the First 
Committee dealing with additions to the investigation and conciliation 
treaties of 1923 and 1929: let them be sent for study to the Committee of 
Experts. The Bolivian delegation had a project for the definition of an 
aggressor and the application of sanctions; Brazil had a project for strength-. 
ening the means for the prevention of war among the American countries; 
send them to the Committee of Experts. Mexico had a Code of Peace, co- 
ordinating the existing peace documents, which had been favorably recom- 
mended to the consideration of the American Governments by the Monte- 
video Conference; no action had been taken: send it to the Committee of 
Experts. 

General in their terms and non-committal in their obligations as were 
most of the resolutions adopted by the Conference, one was reported from 
the Committee on which the delegation of the United States found it neces- 
sary to abstain from voting. The resolution on Codérdination of Pacific 
Instruments with the Covenant of the League of Nations recommends that 
the American States which are members of the League of Nations and sig- 
natories of the Pact of Paris, “the Saavedra Lamas Treaty” and “any such 
agreements signed in the future” !? should request states which are not mem- 
bers of the League but are parties to the other treaties that they codperate 
with the League in the study of projects for the coérdination of these instru- 
ments with the Covenant of the League. This recommendation to the 
League states was harmless enough, since there was no obligation on the 
part of non-League states to accede to the request of the League states. 

16 The Montevideo resolution uses the term ‘Commission of Experts.” See Seventh 
International Conference of American States: Report of the Delegates of the United States 
of America, p. 263. ` “Commission” appeared to be in general use until the Buenos Aires 
Conference when “Committee” appears to be preferred, although the resolution on Study 
of the Problems of Citizenship inconsistently uses the term “Commission,” as does the resolu- 
tion on the Immunity of Government Vessels. 


1? This phrase suggests a degree of prophetic insight which would add considerably to the 
difficulty of a study of present conditions. But the meaning is obvious enough. 


THE INTER-AMERICAN CONFERENCE 211 


But the resolution went on to make a recommendation to the non-League 
states, that they codperate with the League in the measures which it may 
adopt to prevent war or to settle international conflicts by pacific means, 
“whenever the respective legal systems of said states permit.” The qual- 
ifying clause was broad, but not broad enough to permit the delegation of 
the United States to give its approval and thus appear to be committing 
itself to coöperation with the League. While the delegation abstained from 
voting, it was solicitous to avoid giving the impression of wishing to interfere 
with a proposal which other American Republics regarded as an important 
step in the direction of creating more effective machinery of peace. 

A final resolution originating in the First Committee recommended, as a 
means of promoting the policy of the “good neighbor,” that there be estab- 
lished at Panama, under the patronage of Dr. Harmodio Arias M., ex-Presi- 
dent of Panama, “an association of a social and cultural character,” to be 
called the Society of American Friendship and to be composed of ‘‘the most 
representative men of the American countries.” 

The function of the Committee on Neutrality, appointed by the Confer- 
ence in pursuance of the second subdivision of the program, was the ‘‘con- 
sideration of rules regarding the rights and duties of neutrals and belliger- 
ents.” With apparent inconsistency, it produced as the only result of its 
deliberations the single Convention to Coérdinate, Extend and Assure the 
Fulfillment of Existing Treaties between the American States. The explana- 
tion of the inconsistency lies in the fact that the treaty, although presented 
as & joint project of all of the delegations, was based on a project prepared 
by the United States delegation, which project in turn had been built up 
around a treaty, prepared in the Department of State, dealing solely with 
neutrality. The original neutrality treaty had been distributed by the De- 
partment to a number of the governments of the American Republics in 
advance of the meeting of the Conference. Subsequently a special commit- 
tee of the United States delegation took up the neutrality treaty and made 
it an adjunct of a larger treaty, the primary object of which was to provide 
more effective machinery for the maintenance of peace; the coérdination be- 
tween the two sets of provisions being that in the event of the possible failure 
of the peace machinery, the neutrality provisions were then to come into 
effect. This combination peace-and-neutrality treaty, still described by the 
American delegation as its “Neutrality Treaty,” was presented to the 
Secretariat of the Conference for distribution in accordance with the usual 
procedure. For reasons not made clear by the Secretariat, the project of the 
United States delegation was withheld from distribution; but while not ap- 
pearing in the Diario of the Conference as a formal project, the treaty was 
discussed informally with the Argentine and other delegations and was sub- 
sequently submitted to a special committee for critical examination. This 
committee, after a long and somewhat tense session, revised several of the 
peace articles of the treaty and condensed the five neutrality articles into 
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two and weakened considerably their force. The acceptance of these revi- 
sions by the United States delegation was given with the object of securing 
unanimous approval of the treaty in its revised form. This approval was 
finally demonstrated when the project was initialed by the chairmen of all. 
the delegations, who thereby made it their joint project. 

‘Article 1 of the convention recites in summary form the provisions of the 
five important peace treaties already entered into, namely, the Gondra 
Treaty of 1923 providing for the reference of controversies to Commissions 
of Inquiry, the Kellogg-Briand Pact of 1928 renouncing war as an instru- 
ment of national policy, the Inter-American Conciliation Convention of 
1929, the Inter-American Arbitration Treaty of the same year, and the 
Argentine Anti-War Pact of 1933. The recital of these agreements is fol- 
lowed by the statement that “the high contracting parties reaffirm the obli- 
gations [thus] entered into to settle, by pacific means, controversies of an 
international character that may arise between them.” ‘This closing para- 
graph raises a question not discussed, to the writer’s knowledge, by the 
special committee to which the convention was finally subjected for criti- 
cism and revision. Suppose, as is the case, that one or more of the five 
treaties and conventions recited in the article had not been ratified by one of 
the signatories of the new convention. Would the ratification of the single 
codrdinating convention bring into effect the obligations contained in all of 
the five instruments referred to? In other words, does the phrase ‘‘reaffirm 
the obligations entered into” create a comprehensive new obligation apart 
from the previous de facto character of the obligations thus reaffirmed? 

Article 2 of the convention as finally adopted makes reference to the terms 
of the Convention for the Maintenance, Preservation and Reéstablishment 
of Peace, and it provides that the procedure of consultation and coöperation 
therein set forth shall be resorted to, to assist, ‘through the tender of friendly 
good offices and mediation,” the American Republics in the fulfillment of 
their existing obligations for pacific settlement. The closing lines of the 
article appear to be no more than a restatement, in a guarded form, of the 
plan of taking counsel in the event of an emergency affecting the common 
interest of the parties in the maintenance of peace. 

In the original treaty presented to the Secretariat by the United States 
delegation, Article 2 had made provision for the creation of a Permanent 
Inter-American Consultative Committee, to be composed of the Foreign 
Ministers of the several American Republics. This committee was to have 
as its duty not only to assist in the observance of the obligations set forth in 
the five peace treaties enumerated in Article 1 and in subsequent articles of 
the treaty, but to collaborate on various ways and means of preventing con- 
fliets or terminating any that might bein progress. Further it was to have 
the duty of exchanging information and views looking to the correlation of 
legislative and administrative action to be taken in pursuance of the neu- 
trality articles of the treaty. The Consultative Committee was to hold an 
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initial organization meeting within six months of the coming into force of 
the treaty, and it was to hold subsequent meetings at such times and places 
as could be agreed upon. Provision was made that the committee could 
meet independently of any particular controversy coming before it and that 
it could act at any time—either by telephone, telegraph or mail—without 
the need of holding sessions at which the members of the committee would 
be required to be present personally. 

The proposal of this Consultative Committee and the provision made for 
its activities in a wide field marked a change of a far-reaching character in 
the foreign policy of the United States, reversing as it did a consistent atti- 
tude of opposition to anything suggesting a “political organization” of the 
continent. On this occasion, however, opposition of the most resolute sort 
came from the Argentine delegation, which appeared to regard the commit- 
tee as an attempt to create a sort of League of American Nations in opposi- 
tion to the League at Geneva. The result was that, for the sake of harmony, 
the proposal was abandoned by the United States delegation and in its place 
was substituted the bare obligation to consult, without reference to any par- 
ticular machinery of consultation. 

Article 3 of the Coérdination Convention contains a provision borrowed 

~-.-~from the Treaties for the Advancement of Peace in 1914, to the effect that, 
during the progress of the consultation provided for, the parties in dispute 
must not have recourse to hostilities or take any military action for a period 
of six months. Article 4 is significant in requiring of states in dispute that, 
in the event of the failure of direct diplomatic negotiations, they will report 
to the other signatory states !8 which of the several peaceful procedures they 
have resorted to and the progress of the negotiations. Article 5 contem- 
plates the failure of peaceful procedure and the possible outbreak of hostili- 
ties, and provides that the contracting parties shall consult together in order 
to determine, either jointly or individually, whether the hostilities shall be 
regarded as constituting a state of war so as to call into effect the neutrality 
provisions of the convention. This plan of adopting in their character as 
neutrals “a common and solidary attitude,” as provided in the Argentine 
Anti-War Treaty of 1933, was qualified by a provision that in the event that 
hostilities should actually be in progress, each contracting party was to be 
free to take notice of the situation and adopt such an attitude as would be 
consistent with other multilateral treaties to which it might be a party, or in 
accordance with its municipal legislation. The obligation, therefore, to 
adopt “a common and solidary attitude” as neutrals extends no further than 
the liberty of each state after consultation, or without waiting for it if it 
should be delayed, to decide for itself what may be the most suitable action 
under the circumstances. It is a hope, not a duty, that is set forth. 

The complete failure of the efforts of the United States delegation to secure 
the acceptance by the other American Republics of its neutrality proposals 

18 In the original draft, to the Inter-American Consultative Committee. 
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in their mandatory form is to be seen in the evasive language of Article 6 
of the convention. In the draft convention deposited by the United States 
delegation with the Secretariat, provision was made that upon the outbreak 
of hostilities between two or more American Republics, individual neutral 
Powers should be free to impose such prohibitions or restrictions on trade and 
commerce between them and belligerents as they might “deem appropriate 
in the interest of their domestic policy or of international peace’; and it was 
further provided that measures thus taken should “apply equally to all the 
belligerents,’’ except in so far as the said neutral Powers were otherwise 
bound by multilateral treaties to which they were parties at the time of the 
entering into effect of the treaty. Following this general article, succeeding 
articles provided that the contracting parties remaining neutral should pro- 
hibit the exportation of arms, ammunition and implements of war to any of 
the belligerents, and also the flotation of loans or the establishment of credits 
by or on behalf of any American Republic at war with another American 
Republic. 

From the time of the first discussions centering upon these articles of the 
draft convention submitted by the United States delegation there was no 
hope of general acceptance of the provision for equal treatment of both 
belligerents. In spite of the qualification that the obligation would not ` 
apply if in conflict with the obligations of multilateral treaties (the Covenant 
of the League of Nations being chiefly in mind in the making of this excep- 
tion), a number of delegations felt that the very principle of equal treatment 
of both belligerents, irrespective of the possibility that one might be an 
aggressor, was fundamentally wrong and should not be given even qualified 
recognition in a formal convention. The United States delegates argued 
that experience suggested that, in the event of the outbreak of hostilities, 
some time might elapse before the aggressor could or would be determined, 
and that it was desirable that during this interval none of the neutral states 
should add fuel to the fames by shipping munitions of war to either belliger- 
ent.!° The object was to limit the scope of the hostilities so as to give time 
for the consultative procedure contemplated by the treaty. Besides, there 
was the agreement of the American Republics not to recognize the effects of 
territorial aggression, which might act as a restraint upon a particular state 
which might be tempted to commit an act of aggression knowing that it had 
larger supplies of war material than the state which was the victim of its 
aggression. 

The arguments found little support even from delegations most ready to 
codperate with the United States delegation on other points. The result 
was that the four articles of the draft convention stipulating the obligations 


19 The Argentine delegation was at first willing to accept this provision if at the end of the 
so-called “preventive period” decrees would be issued against one or other or both of the 
belligerents, taking into account the aggressive character of their action, as determined under 
the circumstances. 
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incumbent upon neutrals were reduced to a single article (6) so drawn as to 
do no more than recognize the desirability in the abstract of adopting a 
common and solidary attitude ‘‘in order to discourage or prevent the spread 
‘or prolongation of hostilities.” The Colombian delegation insisted that the 
agreement be ‘without prejudice to the universal principles of neutrality 
provided for in the case of an international war outside of America.” This 
first loophole was followed by a second protecting states which might have 
conflicting duties as members of the League of Nations. A third loophole 
was arranged for by limiting the agreement to an obligation through con- 
sultation to “endeavor” to adopt a common policy. The object of the con- 
sultation is then qualified so that “having in mind the diversity of cases and 
circumstances” (a fourth loophole), the contracting parties “may consider” 
(fifth loophole) the imposition of prohibitions on the sale of arms and muni- 
tions of war or the making of loans “in accordance with the municipal legis- 
lation of the high contracting parties” (sixth loophole) and ‘‘without detri- 
ment to their obligations derived from other treaties to which they may be 
parties” (seventh loophole, duplicating in part the second loophole). Lest 
notwithstanding the explicit terms of Article 6 there should still be any mis- 
understanding that no obligation was being assumed that might interfere 
with the right to discriminate against an aggressor, Article 7 of the con- 
vention expressly stipulates that “nothing contained in the present con- 
vention shall be understood as affecting the rights and duties of the high 
contracting parties which are at the same time members of the League of 
Nations.” 

In spite of the failure of the United States delegation to secure the adop- 
tion of a more specific continental policy of neutrality, the Codrdination 
Convention, taken as a whole, must be recognized as an important con- 
tribution to the maintenance of peace among the American Republics. The 
reaffirmation of the obligations of the five important treaties summarized in 
Article 1 would alone justify the convention. More significant, however, is 
the extension of the procedure of consultation to cover the execution of the 
obligations of peaceful settlement; for out of this procedure may well develop 
an elastic, but prompt and efficient, agency for anticipating the acute stage 
of controversies and bringing the force of general public opinion to bear upon 
the parties during the successive steps in the settlement of the controversy. 
Conceding that the neutrality provisions of the convention do not give much 
assurance of a “common and solidary’ attitude, yet in the unhappy event 
that hostilities should break out between two of the American Republics, 
the procedure of consultation, in attempting to formulate such a common 
attitude, will have the opportunity to seek a constructive solution along other 
lines if an agreement cannot be reached in respect to a policy of neutrality. 
At bottom it is the procedure of consultation which is the chief factor making 
for peace, and the application of the procedure in the present convention to 
specific situations fully justifies the repetition of certain provisions of the 
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Convention for the Maintenance, Preservation and Reéstablishment of 
Peace adopted by the Conference some ten days earlier. 

The Third Commission, to which was assigned the problem of the Limita- 
tion of Armaments, was hardly to be expected to do the impossible, so that’ 
its failure to produce anything more than two pious resolutions caused no sur- 
prise.’ The very phrasing of the program sub-title, ‘“Necessity of limiting - 
the organization and armaments of national defense, so as only to guarantee 
internal security of the states and their defense against foreign aggression” 
suggested that the approach to the problem would not be in the direction of a 
system of collective security, which alone offers hope of an effective limita- 
tion of armaments. If the “internal security” of states were not a suffi- 
ciently broad term to allow such land armaments as a state might desire to 
have, the phrase “defense against foreign aggression” would supply the 
deficiency. There was, however, one field in which effective measures of 
limitation might be taken, namely, in the relations between states whose 
problems of defense lay chiefly along a common boundary. In consequence, 
the resolution adopted by the Conference, after reciting in its preamble the 
general desirability of a limitation of armaments in the restrictive manner 
indicated in the program of the Conference, recommends that all govern-. 
ments “which consider themselves in a position to do so” shall conclude 
general or bilateral agreements to limit their armaments “to the greatest 
possible extent” within the requirements of internal order and the justified 
defense of their sovereignty. The four loopholes are perhaps no larger than: 
were needed to secure any agreement under the existing practical conditions 
- of national defense. 

From Committee IIT also came a second resolution under the title of 
Humanization of War. It is difficult to comment on it without indulging in 
irony. But taking the resolution at its face value we may note that, after 
declaring once more the formal repudiation of war as a-means of settling dis- 
putes between states, it proceeds to proscribe ‘‘the use of chemical elements 
. whose use in war may cause cruelly unnecessary damage.” The phrase 
“cruelly unnecessary damage” is a broad one, and it makes the resolution no 
more than an exhortation to humanitarian conduct. The resolution goes on- 
“to exclude civil populations as far as possible from the effects of international 
conflagrations,’”’ and in its closing paragraph it recommends that the Ameri- 
can Governments include in their treaties for the limitation of armaments 
further stipulations against the poisoning of water, the dissemination of 
pathogenic bacteria, the use of poisonous gas and inflammable liquids, etc., 
“in accordance with the maximum possibilities calculated by their technical 
representations.” The various qualifications of the obligation leave little 
hope of effective results, in view of the practically unanimous failure of the . 
American Republics, including the United States, to ratify the Protocol 
signed at Geneva in 1925.!% 

1% Chile, Paraguay and Venezuela, only, have ratified the Protocol. 
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The program submitted to Committee IV, dealing with Juridical Prob- 
lems, was a broad one. Three important questions had been specified: the 
consideration of methods for the codification of international law; the formu- 
lation of principles with respect to the elimination of force in cases of pecuniary 
claims; the unification of the international American principle and national 
legislation in respect to neutrality. Clearly, in the short time at the disposal 
of the Committee, nothing more could be done except to show deference to 
the desire of certain of the delegations to discuss the topics and then prepare 
resolutions passing them on to the Committee of Experts for study and report 
to the Conference at Lima. Little time was spent over the problem of meth- 
ods for the codification of international law. <A resolution was adopted that 
the Permanent Committees on Codification, for which provision had been 
made at the Havana Conference of 1928, should be reéstablished and, 
having at their disposal the studies of the several National Codification 
Committees, should prepare draft conventions and resolutions to be sub- 
mitted in turn to the Committee of Experts for revision and coérdination. 
The revised drafts were then to be submitted to the Pan.American Union for 
transmission to the governments of the American Republics and for ultimate 
submission to the International Commission of American Jurists established 
by the Havana Conference. As an aid to the work of codifying international 
law, a resolution was adopted recommending to all of the American Govern- 
ments that they promote the publication of texts or digests in which the 
doctrines maintained by them on questions of international law might be 
consulted. 

The question of the elimination of force in connection with the collection 
of public debts or pecuniary claims was submitted by Committee IV to a 
special subcommittee; but so controversial were the issues involved that it 
proved impossible to formulate a resolution which did more than recite the 
contending views in an elaborate preamble and then recommend that a study 
of the subject be undertaken by the Committee of Experts and that a draft 
convention be submitted to the Eighth International Conference at Lima. 
The division of opinion in the subcommittee began with the original project 
submitted by the Argentine delegation, by which the contracting parties 
pledged themselves ‘‘without any reservations, not to employ armed force, 
or resort to diplomatic intervention for the collection of public or contractual 
debts or to support claims of an exclusively pecuniary origin.” The United 
States delegate objected to the phrase, “resort to diplomatic intervention,” 
which might be interpreted to prevent any form of diplomatic protest. In 
place of the objectionable phrase, the subcommittee substituted the phrase 
“resort to any coercive measures’; but this also proved objectionable as 
possibly including economic measures as well as physical violence, so that 
the word “intervention” was restored without its qualifying adjective 
“diplomatic.” The Brazilian delegate then insisted that his government 
would not sign an agreement in such sweeping terms unless it were accom- 
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panied by a second article making the repudiation of resort to force condi- 
tional upon the obligation of the debtor to submit to arbitration if diplomatic 
negotiations should fail to bring about a settlement. This amendment was 
unacceptable to the Peruvian delegate unless the obligation to arbitrate 
was made contingent upon the exhaustion of local procedures and a denial of 
justice. Here the United States delegate interposed that the condition 
stipulated by Peru, while in accordance with the practice of the United 
States Department of State, could not be written into a treaty unless the 
terms “local procedure” and “denial of justice” were more accurately defined 
in accordance with the law of the responsibility of the state. Happily the 
discussions were conducted in a spirit of friendly good humor, the Peruvian 
delegate seeming to take comfort in the assurance of the United States 
delegate that at least 70 per cent of the people of the United States knew 
from recent personal experience what it meant to bein debt. If the language 
of the Final Act of the Hague Conference of 1907 may be recalled, the diver- 
gencies of opinion which came to light did not exceed “the bounds of judicial 
controversy.” 

The question of the unification of the ‘international American principle” 
and national legislation with respect to nationality, placed on the program 
of the Fourth Committee, met with the fate of other technical problema. 
A resolution was reported to the Conference, and adopted by it, under the 
title, Study of the Problems of Citizenship.*° It recites that the object of 
the topic submitted to the Committee was “the unification of the basic view- 
point and the municipal legislation of the Americas with respect to citizen- 
ship,” 24 and that the problems are of a character calling for previous study 
by a technical body; and it recommends that the draft convention submitted 
by Peru be sent for study to the Commission” of Experts and be taken up at 
the Lima Conference. 

A convincing plea was made by the Argentine delegate before a subcom- 
mittee of the Fourth Committee in behalf of a project submitted by his 
delegation condemning the immunity of government vessels; but the subject 
was a technical one, the time for its consideration was short and it did not 
appear to bear directly upon the “organization of peace,” so that it was not 
possible to do more than recommend that the project be studied by the 
Commission? of Experts and that the American Republics adhere to the 
Brussels Convention of 1926. 

20 “Nacionalidad” in the Spanish text is unfortunately translated as “Citizenship.” 
The Program of the Conference uses the term “Nationality.” 

21 The Spanish text reads: “unificar el criterio de América y procurar una uniformidad de 
sus leyes locales, en materia de nacionalidad.” There is no antecedent for “sus,” but the 
meaning seems to be “‘to adopt a common American test of nationality and to bring munic- 
ipal legislation into conformity with it.” The Program of the Conference on this point 
reads: ‘Unification of the international American principle and of national legislation with 


respect to the problems of nationality.” 
132 The same as the “Committee” of Experts. 
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To Committee V was assigned the section of the program dealing with 
Economic Problems. It was but natural that the United States delegation, 
having as its head member the Secretary of State, should place in the fore- 
front of its program proposals looking to the lowering of barriers to interna- 
tional trade, and the leadership of the United States in this field was given 
recognition by the election of the Assistant Secretary, Sumner Welles, as 
chairman of the Committee. The problem of facilitating commercial rela- 
tions between the American states was one that had been taken under con- 
sideration by earlier Pan American conferences, but at the initiative of 
Secretary Hull it was brought prominently into the foreground at the Monte- 
video Conference of 1933, at which a resolution was adopted reciting the 
disastrous effect of obstructions to international trade upon the business 
recovery of individual nations and upon general prosperity and laying down 
a broad program of ‘“‘economic disarmament.” The Montevideo resolution 
was indeed so far reaching in its statement of the fundamental principles of 
freer, if not “free,” trade, and so specific in its practical plans of the applica- 
tion of principle to concrete conditions, that there was little left for the 
Buenos Aires Conference to do but renew the pledges taken at Montevideo 
and supplement them with references to new situations that had arisen since 
1933. 

The resolution (XLVI) on Restrictions on International Trade recalls the 
resolutions of earlier economic conferences and renews the recommendation 
to abstain, ‘‘so far as possible,” from raising tariff barriers and other restric- 
tions upon international trade, and “immediately, and to the extent that the 
several national economies permit,” to undertake a policy of abolishing or 
reducing the said restrictions. Another resolution (XLIV) reaffirms the 
statement of the Montevideo Conference that “the principle of equality of 
treatment stands and must continue to stand as the basis of all acceptable 
commercial policy,” and, after declaring the determination of each govern- 
ment to “bend every effort, having in mind the different national economies” 
to enforce the principle of equality of treatment, recommends the suppression 
as soon as possible of all discriminatory practices, “including those arising in 
connection with import license systems, exchange control, and bilateral 
clearing and compensation agreements.” 

In addition to these resolutions, the Fifth Committee reported to the 
Conference a Convention on the Pan American Highway, which seeks to 
bring to successful completion a project which had been a subject of resolu- 
tions and special congresses since the time of the Santiago Conference in 
1923. The convention recites the conviction of the American Governments 
that “direct and material contact between the American peoples necessarily 
would strengthen the bonds of friendship already existing between them” 
and that the termination of a highway would be the most adequate and effi- 
cient means for the attainment of that end. Article 1 pledges collaboration 
in the speedy completion of a Pan American Highway, while Article 2 calls 
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forthe creation of-a commission of technical experts with the object of 
codrdinating and extending the work of the different governments. Subse- 
quent articles provide for the appointment of a financial committee to-study 
the financial problems connected with the completion of the highway, and 
for the establishment by each state on its own territory of at least one public 
information bureau to assist tourists in making use of those sections of the 
highway which might be open to traffic. ` 

. Other resolutions reported from the Committee on Economic Probleins 
‘deal with various aspects of transportation and communication, such as the 
organization, by bilateral or multilateral treaties, of shipping services be- 
tween the American Republics, a reduction of charges against maritime or 
fluvial communication, a reduction in the cost of air transport and ‘the 
simplification of administrative formalities. The Pan American Union is 
requested to consult the American Governments on the desirability of a 
‘meeting of representatives of the Ministries of Finance and of Central Banks 
with the object of bringing about monetary stabilization and the termination 
of the system of exchange control. Among other resolutions, that on Im- 
migration-is of special significance in that it recognizes the contribution to 
‘international peace that might be made if the countries with “large unpopu- 
lated areas” that have the capacity to receive immigrants and the countries 
of emigration might conclude bilateral agreements to relieve their reciprocal 
necessities. These agreements must be based, however, upon the principle 
of selective immigration and with recognition of the sovereign right of each 
state “to secure harmonious development of its population from the ethnical, 
cultural, economic, demographic and juridical viewpoints.” The resolution 
contains a recommendation calling upon the states members of the Pan 
American Union “to make studies of their respective ability to receive im- 
migration” and to communicate them to the Union so that they may be 
added to those of Geneva and be used in the preparation of draft conventions. 
An interesting detail is that the preparation of “appropriate standard 
treaties” be put in charge of “a committee of experts” * whose conclusions 
were to be reported to the Lima Conference. 

The prize for quantity production of conventions and rechino must go 
to Committee VI, on Intellectual Coöperation. The prolific output- of 
the Committee need imply no criticism of the value of its work to the promo- 
tion of peace. The problems dealt with were not of a technical and contro- 
versial nature, but the decisions reached in regard to them may well prove 
as significant, or more so, as the political and economic agreements reached 
by the other committees. At the same time it must be said that conventions 
and resolutions produced in such number and in so short a time can not be 
easily integrated; and the most cursory study of the work of the Sixth Com- 
mittee will suggest that, given more time, the Committee might have 


™ Apparently a special committee, distinct from the Committee of Experts created by 
Montevideo Conference. 
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drafted some of its documents more carefully and codrdinated them more 
logically. . — f 

The program assigned to the Committee was the adoption of “measures to 
promote- closer intellectual and cultural relations between the American 
Republics, and the development of the spirit of moral disarmament.” In 
pursuance of this object it reported out five conventiong and twenty-seven 
resolutions. The most important of these is doubtless the Convention for 
the Promotion of Inter-American Cultural Relations, which provides for the 
annual award by each government of a fellowship to two graduate students 
or teachers “of each other country” selected from a panel of five names sub- 
mitted by each government to every other. The fellowships are to provide 
tuition and subsidiary expenses and maintenance at an institution of higher 
learning in the respective countries. Further, each contracting party is to 
communicate to the others in alternate years a list of the full professors avail- 
able for exchange service from the outstanding universities and technical 
schools of each country, and from this list the other parties are to arrange to 
select a visiting professor whose duty it shall be to give lectures in various 
centers or to conduct courses of instruction or pursue special research. - Pref- 
erence is to be given to teaching rather than to research work. The sending 
government is to pay salaries and expenses. 

Considerable difference of opinion in and out of committee attended the 
adoption of the draft convention. The most obvious criticism was that a 
number of the countries would not be interested in sending students to the 
educational institutions of other countries if they believed them to be main- 
taining lower standards than those maintained by the institutions of their 
own country. The answer was that the object of the convention was not 
primarily to promote learning but to promote more friendly relations be- 
tween the respective countries. Assuming that in point of technical schol- 
arship the capacity of the student of State A to receive might exceed the 
capacity of a particular professor of State B to give, yet there were other 
avenues of learning and subjects of study open to the student which would 
more than compensate for the alleged deficiencies in the curriculum. The 
equally delicate question, whether a student sent by State A might fall below 
the standards required of students of State B was met by the broad provision 
that nothing in the convention should be construed as obligating any of the 
parties “to interfere with the independence of its institutions of learning or 
with the freedom of academic teaching and administration therein.” 

The convention on Interchange of Publications calls for the establishment 
in the national or official library of the capital of each of the contracting states 
of a “section” dedicated to each of the other contracting states, and each 
promises to provide for their sections a collection of works “of such char- 
acter as to afford an understanding of the thought of their men of letters and 
science.” The Convention Concerning Peaceful Orientation of Public In- 
struction, recognizing the need of public education as part of the “vast work 
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of moral and material disarmament,” embodies an agreement on the part of 
the contracting states “to organize, in their public educational establish- 
ments the teaching of the principles of pacific settlement of international 
disputes and the renunciation of war as an instrument of national policy, as 
well as the practical applications of those principles.” To this end the con- 
tracting parties agree to prepare text-books or manuals of instruction adapted 
to all school grades, including the training of a teaching staff. The impera- 
tive then continues: ‘Persons in charge of instruction shall teach in ac- 
cordance with the principles expressed therein.” The National Commis- 
sions of Intellectual Codperation, created by a resolution of the Santiago . 
Conference of 1923, were to be entrusted with the fulfillment of the provi- 
sions of the convention. The terms of the convention thus go considerably 
beyond those of the Convention on the Teaching of History signed at 
Montevideo; and as the United States delegation found it necessary to with- 
hold its signature from the Montevideo Convention, so in this case, using 
identical language, the delegation pointed out that “the system of education 
in the United States differs from that in other countries of the Americas in 
that it lies largely outside the sphere of activity of the Federal Government 
and is supported and administered by the State and Municipal authorities 
and by private institutions and individuals. The Conference will appre- 
ciate, therefore, the constitutional inability™ of this delegation to sign the 
above convention.” 

The two other conventions adopted by the Conference are of lesser conse- 
quence. The Convention on Artistic Exhibitions provides for the extension 
of facilities for the holding by one state or its citizens of exhibitions in the 
territory of another state. The Convention on Educational Films provides 
for the exemption from customs dues and other taxes of films imported for 
educational and publicity purposes. l 

The resolutions reported from the Sixth Committee are so numerous that 
they can be recited only by title. Those relating to the use of the radio in 
the service of education for peace are doubtless the most important. The 
resolution on the Revision of School Text~books is closely allied to the Con- 
vention Concerning Peaceful Orientation of Public Instruction, but did not 
call for dissent by the United States. Another resolution calls upon the Pan 
American Union to see that the programs of future conferences give prefer- 
ential attention to the “available means” for the promotion of harmony 
among the American peoples; and that to this end the Committees of In- 
tellectual Codperation, themselves the subjects of a special resolution, be 
enlarged to become “Committees of Moral Disarmament.” The resolutions 
on the Revision of School Text-books, on Public Performances and Peace, on 


* On this point there is a difference of opinion among the experts, some holding that it is 
within the power of the Federal Government to conclude treaties on all matters which 
are properly subjects of international regulation. Query, conceding the general principle, 
whether the direction to be given to teaching in respect to the promotion of international 
peace is “‘properly” a subject of international regulation? 
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the Establishment of Special American Libraries in the form of reading rooms 
with American newspapers and magazines, on the organization of an Asso- 
ciation of American Writers and Artists, on Periodical Inter-American Con- 
ferences on Education, on the Codperation of Private Organizations in the 
Work of Peace, and the resolutions favoring expositions of indigenous arts 
and the fine arts, all bear a more or less direct relation to the broad program 
of “moral disarmament.” 

Considerable publicity attended the demand by a number of private 
organizations for a recognition of the “equal rights of women.” The resolu- 
tion finally adopted after lengthy discussion in committee pays a tribute to 
the part played by women in the social organization and in the defense of 
peace ‘“‘because of the decisive influence which they exercise upon the moral 
upbringing of future generations;’’ and it recommends to the governments of 
the American Republics “that they adopt the most adequate legislation 
granting to women full recognition of the rights and duties of citizenship.” 
This is broad enough to enable the women’s organizations in each country to 
read into it a declaration in favor of the particular things they want, which 
was the necessary compromise between the conflicting groups seeking with 
equal determination to influence the action of the committee. 

A miscellaneous list of resolutions is directed toward a wide variety of ob- 
jectives. Greater protection was asked for intellectual property; the press 
was encouraged to make its contribution to moral disarmament at a Congress 
of Journalists, about to be held; the ratification of a number of commercial 
conventions was called for; the Pan American Union was asked to prepare a 
draft convention referring to the creation of the Pan American Institute of 
Vegetable and Animal Sanitation; the organization of Boy Scouts and Girl 
Scouts was encouraged as a means of promoting Inter-American friendship; 
the Columbus Memorial Lighthouse, which had been the object of resolu- 
tions at previous conferences, should be erected as “‘the symbol of the fra- 
ternity and Union of America.” Finally, the usual homages to those that de- 
served homage, the presidents of the United States and of Argentina and the 
pioneers in American aviation; and a reminder that the four hundred and 
fiftieth anniversary of the discovery of America was in sight and that “this 
important and significant historical event” should be commemorated with 
adequate ceremonies. If any other resolution has been omitted here, it has 
been done without intention of giving offense! 

Apart from the substance of the agreements adopted at the Conference, 
there were the less tangible but none the less real assets resulting from the 
demonstration of mutual confidence and good will and from the friendly and 
good bumored adjustment of conflicting points of view. The unanimity 
with which the two most important draft conventions were accepted by the 
delegations and made their joint projects was unparalleled in the history of 
Inter-American Conferences. An international conference is not merely a 
gathering of delegates intent upon the adoption of a variety of projects fit- 
ting more or less into a prepared program; it is a series of round-table meet- 
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ings in which the delegates come to understand better the policies of their 
respective countries; it is an opportunity for reaffirmation of ideals and: per- 
haps the humble recognition that practice has not always conformed to the 
ideal. Apart from specific issues calling for action, there will always be 
need for the representatives of nations to gather together from time to time 
to examine anew the basis of common interest upon which their friendly rela- 
tions must ultimately rest; for it is that basis of common interest, moral, 
social, economic and political, which must furnish the motive needed to lead 
them to reconcile conflicting national claims. The mere discovery and 
recognition of that basis of common interest would of itself justify the calling 
of the Conference. 

While the agreements adopted at the Buenos Aires Conference do not in 
their terms look beyond the circle of the American Republics, there is no 
doubt that those who took a leading part in the Conference had their eyes 
upon the theater of the world at large. It was to be expected that there 
would be a conflict of opinion between those who were intent upon establish- 
ing a regional system of peace and those who held to the principle of ‘‘uni- 
versality.”” But this difference was one bearing rather upon the practical 
expediency of methods than upon ultimate objectives. Certainly the 
United States, while believing that there were advantages to be gained from 
the regional approach to the organization of peace, had at the same time the 
very definite hope that the example set by the American Republics in laying 
a more solid basis for continued friendly relations might be taken to heart by 
European Governments and might encourage them to seek the peaceful ad- 
justment of their own more acute problems, This hope found its chief ex- 
pression in the emphasis laid both by President Roosevelt and by Secretary 
Hull upon the necessity of preserving democratic institutions as an almost 
essential condition of the peaceful relations of states.* 


5 Tn his address at the closing plenary session of the Conference Secretary Hull, after sum- 
marizing the substance of the agreements reached at the Conference, continued as follows: 
“We turn now to something more fundamental than the actual accomplishments of the 
Conference as they appear on the record of the treaties and resolutions adopted. I have in 
mind the spirit which animates the individual American Republics and which is the firmest 
guarantes of their written word. That spirit is latent in their democratic institutions which 
we believe to be the basis upon which the good faith of nations must ultimately rest. If, in 
the words of the President of my country, ‘Democracy is still the hope of the world,’ then 
it is for us to guard with a jealous eye our chosen form of government and to further in every 
possible way the education of our people in the processes of self-government. The necessity 
for such education can not be over-emphasized. Freedom is the soil from which peace 
springs. From the institutions of a free people arise those conditions of stability of govern- 
ment so essential for the preservation of lasting peace. Therefore, we are joined in a common 
determination to make our countries safe for peace.” Later in the same address the Secre- 
tary attacks more directly the theory of certain statesmen that “war is natural and inevi- 
table” and points out that the purpose of the Conference ‘“‘is not to isolate this Continent, 
but to chart our own path to peace, and thereby set a practical example to other parts of the 
world.” 
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It would be out of place in a technical study of the work of the Inter- 
American Conference to discuss the outstanding personalities who took part 
in the successful conclusion of its activities. But it may not be inappropri- 
ate to signalize the position occupied by the head of the United States dele- 
gation; for it was he who had at Montevideo laid the foundations of more 
friendly coöperation, and who had, during the succeeding years, given prac- 
tical proofs that the policy of the ‘“‘good neighbor,” announced by President 
Roosevelt in 1933, meant what the words said. Mr. Hull stood as a symbol 
of the good faith and integrity of the United States. His word was his 
bond. There was no need to examine critically the proposals he made; 
there was no need to look between the lines for a hidden meaning; the treaty 
meant what the words appeared to say—no more, no less. Americans who 
were privileged to be present at the Conference and to catch the spirit of its 
friendly deliberations might well be proud to see that the name of their coun- 
try stood for a new order of peace and justice, an order of equality of nghts 
between great and small, an order of helpful coöperation in the promotion of 
the common interests of the American community. 


INTERNATIONAL LAW AND THE SPANISH CIVIL WAR 


By NORMAN J. PADELFORD 


Professor of International Law and Organization, Fletcher School a Law 
and Diplomacy 


Insurrections and civil wars in Spanish territories during the past century 
have uniformly been productive of international complications and problems 
of international law. The present disturbance in Spain has been no exception 
to the rule. It is not strange perhaps that these crises have had such results 
considering the strategie locations and economic values of the Spanish do- 
mains, the maritime frontiers, the sizable merchant marine and navy, and 
the passionate and reckless manner in which arms have always been employed. 

From the present vantage point of time it is easy to discern with what cer- 
tainty the trend of events during the first six months of 1936 led to civil war- 
fare. The actual outbreak may be dated from July 14 when, following the 
assassination of José Sotelo, leader of the Rightest group in the Cortes, the 
government radio station at Valencia was forcibly seized by a detachment of 
the army and the announcement broadcast that the Fascists controlled all 
military garrisons. July 17 the international telephone was cut off and 
government-censored news dispatches admitted the existence of widespread 
insurrection in Spanish Morocco, the Canary Islands, Seville, Cartagena, 
Valencia, Valladolid, San Sebastian, Ferrol, Burgos, and Cadiz, together with 
the taking of “radical and urgent measures,” including the creation of a “Red 
Militia” and the indiscriminate arming of the populace. July 20 the Madrid 
Government decreed all rebellious officers and troops guilty of treason; the 
rebels established the Junta Defensa Nacional “assuming the powers of the 
Spanish State”; organized fighting developed in most parts of Spain, with 
large detachments of the regular army, the Foreign Legion, and the Moors 
moving simultaneously upon Madrid, while other campaigning began for the 
control of the northern cities and the French and Portuguese frontiers. 
Madrid frantically ordered martial law, voted “special credits for the re- 
quirements of the civil war,” recalled all conscripts to the capital, and offi- 
cially announced it would “wage decisive warfare on the rebels,” although 
half of the country was estimated to be in rebel control.2 August 9 Madrid 
announced that 4,000 prisoners which it held would be “treated in accordance 
with the military code providing for the handling of prisoners of war.” 4 It 
also declared Spanish Morocco, the Canary Islands, Ifni, Rio de Oro, and, on 
August 11, the coasts of Huelva, Cadiz, Lugo, Corunna, Pontevedra, and the 

1 New York Times, July 15. Professor Garner dated the outbreak as the 17th in his 
editorial in the January issue of this JourNaL (Vol. 31, p. 66). To the present writer the 
14th appears to be a more correct date. 2 New York Times, July 18, July 19. 


3 Ibid., July 23; Foreign Policy Association Bulletin, July 31. 
4 New York Times, Aug. 10. 
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Balearic Islands to be “zones of war” and “subject to blockade,” notifying 
the Powers of the same.5 Foreign shipping off these shores was subsequently 
interfered with until resolutely opposed by the Powers.® 
Before considering the international problems created by the stoppage of 
foreign vessels on the high seas, it may be well to attempt a theoretical differ- 
entiation between the forms of civil disturbances and a classification of the 
present affair in Spain. { Revolt, insurrection, rebellion, revolution, and civil 
war are varying forms and degrees of essentially the same thing—opposition 
to and an endeavor to bring about an alteration of the institutions or policies 
of an established government.” Y 
An insurrection or revolt is usually confined to a small portion of a country, 
is of relatively short duration, and is supported by a minimum degree afar- 
Guivations oa a is unlawful in municipal law and in- 
surgents may be guilty of treason, it is distinguishable from organized erime 
} and is opposed by the troops of the state instead of by the police.’ 
An uprising may be said to be a rebellion or revolution when the opposition 


embraces a large part of the country, forms a responsible government assum- 
ing the functions and powers of such over the territory controlled, and places 
Sareea art cea troops in the field against the forces of the estab- 
ished government. Rebellion implies resistance of a stouter and more ex- 
nded nature.® 
The line of demarcation between rebellion or revolution and civil war may 
often be drawn only with difficulty and by reference to a concrete situation.*° 
Properly speaking,\civil war is present when, in addition to the prerequisites 
of insurrection and rebellion, hostilities between organized and disciplined 
forces are conducted on the basis of military science, tactics, and regulations, 
with the winning of specific military objectives as the immediate goal of the 
fighting.+4 


8 New York Times, Aug. 10, Aug. 12, Aug. 30. 

t The American S.S. Ercambion; the German S.S. Kamerun; an unnamed Swedish steamer 
seeking to enter Cadiz; the British tanker Gibel Zerjon. See New York Times, Aug. 18, 
Aug. 20, Aug. 24, respectively, for accounts of interference. The protests of the Powers and 
the implications thereof will be considered below. 

7 Weisse, C., Droit International Appliqué aux Guerres Civiles (Lausanne, 1898), p. 28; 
Wilson, G. G., Handbook of International Law (St. Paul, 1929), pp. 66-67; Hall, W. E., 
International Law (8th ed., Oxford, 1924), Sec. 5; Hershey, A. S., Essentials of Public Inter- 
national Law (New York, 1929), p. 201; The Three Friends, 166 U. 8. 1. 

* Rougier, À., Les Guerres Civiles et le Droit des Gens (Paris, 1903), pp. 29, 34-35, 167—168; 
Oppenheim, L., International Law (2d ed., London, 1912), Seo. 56; Weisse, op. cii., p. 1. 

? Fauchille, P., Tratié de Droit International Public (8th ed., Paris, 1922), Pt. I, Sec. 
1992; Rougier, op. cit., p. 38. 

1 Moore, J. B., Digest of International Law (Washington, 1908), Vol. I, p. 194; Oppen- 
heim, opr cit., Vol. IT, Secs. 56, 59; Bluntschli in Rev. de Droit Int. et de Lég. Comp., Vol. II 
(1870), p. 455. See also President Grant’s Annual Message, Dec. 7, 1875. 

u Oppenheim, op. cit., Vol. IT, Sec. 76; Rougier, op. ct., p. 872 ff.; Westlake, J., Interna- 
tional Law (Cambridge, 1910), p. 51; The Prize Cases (1862), 2 Black, 635. 
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International law predicates its existence upon a system of sovereign states, 
each with exclusive jurisdiction over its own subjects within the national 
domain. Nevertheless, it takes cognizance of civil disturbances and accords 
them an equivocal position in its system. Uprisings that are supremely un- 
lawful in municipal law, being attacks upon the personality of the state, are 
not at all unlawful according to international law. On the contrary, {it favors 
them by advocating admission of insurgent rights at an early stage of hos- 
tilities, thereby exempting the rebels from the extreme rigors of their national 


law and making their opposition -lawful,!? and by urging recognition of. ` 
belligerency when the strife ar widespread, thereby giving insurgents _ 
the full rights of a sovereign state on land and sea so far as the conduct of 

hostilities and relations between the warring factions and the recognizing 

states is concerned.*® \ International law in so doing delimits the sovereignty 

of the state over its own subjects which it otherwise professes to be necessarily ` 
exclusive, and encourages unlawful groups with the knowledge that as soon 

as their cause is prosecuted with vigor and over a large area of land and sea, 

an intercessory hand will be placed upon the state forbidding it to put down 

the rebellion by any means at its discretion.* ‘Thus, rights supposedly at- ` 
tainable only after the recognition of statehood according to one part of the 

law are conferred without the prerequisites in other parts of the law. It may 

be true that “all things are uncertain when one departs from the law”; it 

appears also that not all things are certain within the law. 

A full analysis of the civil disturbances must involve many mutations. 
Insurrection may end with the reassertion of parental rule, or by a change of 
government, or with establishment of a new independent community. It may 
become rebellion, ending in any one of these three ways. It may develop 
further into civil war, which may or may not be recognized as de jure civil 
war by the parent and/or foreign states, ending finally in one of the three 
manners indicated. The disturbance may commence as a rebellion and go 
through the evolution described. (Recognition as the de jure government 
may be accorded to the rebels by foreign states prior to, in the absence of, 
concurrently with, or subsequent to recognition of belligerency by the parent 
or by foreign states.’®’) 

From this brief analysis of the events in Spain in July and August, and the 


12Qn admission of insurgency, see especially Wilson, G. G., Lectures on Insurgency 
(Washington, 1901); Wilson, Handbook, Sec. 19; same in 1902 Naval War College, Inter- 
national Law Situations (hereafter cited N.W.C.), 1902, pp. 57-83; td., 1904, pp. 26-62; 
id., 1907, pp. 127-137; id., 1912, pp. 10-62; Moore, op. ctt., Vol. I, pp. 242-243 et seg. 

u On recognition of belligerency, see especially Rougier, op. ct., p. 192 ef seg.; Weisse, op. 
cit., p. 11 et seg.; Moore, Digest, Vol. I, p. 164 ef seg.; Wilson, Handbook, Sec. 21; Oppenheim, 
op. cii., Vol. I, p. 119 et seg.; Hall, op. cit., pp. 36-46; Hershey, op. ct., pp. 203-206; Dana’s 
note 15 to Wheaton, Elements of International Law (1866). 

4 Weisse, op. cit., p. 18. 

u Rougier, op. cit., pp. 22, 273-278. 
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theory of civil disturbances in international law, it may be possible to 
classify the present situation. Breaking out as an insurrection at Valencia, 
July 14, the disturbances readily became rebellion and then de facto civil war 
by July 20. The action of Madrid clearly implied a technical admission of 
insurgency on the 28rd of July, if not on the 20th.16 And a good case might 
be made that the government-censored dispatch of the 17th constituted a 
lawful admission under international law. 

The government announcements of the treatmentwof prisoners and the 
establishment of blockades in August raise the important question whether 
belligerent rights were thereby accorded to the rebels. 

\The rules of conduct for international warfare do not necessarily come into 
operation in a de facto civil war where the belligerency of the rebels has not 
been recognized although publicists warn that undesirable reprisals may be 
anticipated if they are not employed.17 These rules may be adopted as a 
result of a special agreement between the commanders of the rival forces, in 
which event the action does not suffice to constitute recognition of belligerency 
unless ordered by the parent government.4® It is customarily argued that 
recognition ensues if the parent government orders its military commanders 
to employ the international rules, or if it publicly proclaims that it will apply 
them.7® Once belligerency has been recognized, it is expected that both 
sides will conduct themselves accordingly,’ although there seems to be no 
obligation according to international law to apply the international rules, 
inasmuch as the rules and conventions have been developed to apply to and 
are only legally binding during war between states.2_ It may be argued that 
there was no recognition of belligerency by Madrid as a result of the an- 
nouncement of August 9 since subsequent reports stated that captives were 
not being treated as prisoners of war. However, distinction should be made 
between an act which produces a legal result and subsequent failure to carry 
on as the normal consequences of the recognition would imply.” It is be- 


16 Lorimer, H., Institutes of the Law of Nations (London, 1883), Vol. I, p. 147. 
17 Wilson, Lectures on Insurgency, p. 11; Rougier, op. cti., pp. 192, 242; Lorimer, op. cit., 
Vol. I, p. 150. 

18 Rougier, op. cH., pp. 284-237, 208-209; Weisse, op. ct., pp. 34, 76; Hall, op. cit., p. 43; 
British and Foreign State Papers, Vol. XXIII, pp. 912-13. 

1° Rougier, op. ct., pp. 208-200; Dana’s note 15 to Wheaton, pp. 34-39. 

20 Rougier, op. cit., p. 197; Weisse, op. cH., p. 76; Vattel, E., Law of Nations (Philadelphia, 
1854), Bk. III, Sec. 294; Martens, G. F., Précss de drott des Gens (Paris, 1864), Bk. VIII, 
Sec. 265; Pradier-Fodéré, P., Traité de Droit International Public (Paris, 1885-1906), Bk. VI, 
Sec. 2658; Calvo, C., Le Droit International (Paria, 1896), Bk. IV, p. 25; Fauchille, op. ci., Pt. 
I, p. 809. 

41 Phillimore, R., Commentaries on International Law (London, 1871), Vol. III, p. 168; 
Hall, op. cit., p. 38; Fauchille, op. ett., Pt. V, p. 11. 

32 Rougier failed to find an instance of a de jure civil war carried on in a unitary state during 
the nineteenth century conducted according to the international rules of warfare. Op. ctt., 
p. 41; also Weisse, op. cit., p. 34. See Br. & For. St. Pap., Vol. XXIV, p. 896 f., for situa- 
tion in Spain in 1835. Ibid., Vol. XXVII, p. 1095 ff., for violations in Spain in 1837-1838. 
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lieved thatthe announcement regarding the treatment of prisoners, taken in 
conjunction with that regarding blockades, constituted recognition of bel- 
ligerency by Madrid regardless of the failure to abide by the consequences. J 

The foreign Powers whose vessels were interfered with on the seas off 
Spanish territory in the middle of August entered strong protests against the 
action, clearly revealing that they did not intend to accord recognition of 
belligerency to either of the Spanish groups. The United States said, “It 
cannot admit the legality of any action on the part of the Spanish Govern- 
ment in declaring such ports closed unless that government declares and f 
maintains an effective blockade of such ports.”*5 Germany branded the ‘ 
action “Red Piracy,” a “crime against the right of free navigation on the 
open sea,” and stated that it did not “intend to endure such acts of force,” 
and that its warships had been ordered to fire upon every vessel unjustifiably 
employing force outside the three-mile limit.*4 The British replied in much 
the same vein, adding that they regarded neither party as lawful belliger- 
ents.” To all of this Madrid replied that she “would not exercise her right 
of searching ships outside the territorial waters of Spain.” 7° 

There was clearly a refusal of recognition of belligerency by the foreign 
states?" or they would have done as Great Britain did in 1861, proclaimed 
their neutrality, or recognized implicitly by tolerating and not protesting 
against the visit, search, and seizure of their ships upon the high seas.?8 

It may be argued that there was no recognition of belligerency by anyone 
to the rebels, inasmuch as the Powers refused to accept the Madrid decree. 
It is believed, however, that the more correct interpretation would be that the 
refusal of the foreign states to accept the blockade had no effect whatsoever | 


n New York Times, Aug. 27. “ Thid., Aug. 21. j 

% Ibid., Aug. 22. It may be observed that in the insurrections in Spain, Portugal, and 
South America prior to the Declaration of Paris, 1856, the British raised very little objection 
to blockades of the present nature, even though poorly enforced. An exception to the 
otherwise general procedure occurred in 1822 in connection with the ineffective Spanish 
blockade of Maracaibo. Br. & For. St. Pap., Vol. X, pp. 942-045. After 1856 a different 
attitude was taken by all of the Powers. Thestand of Britain regarding Lincoln’s attempted ‘ 
closure of the Southern porta by a decree giving the North belligerent rights but withholding /, 
them from the South is well known. Recognition of belligerency was forced. Just prior to : 
the American Civil War, in 1858, a Peruvian warship in time of insurrection there stopped :: 
an American vessel, Dorcas C. Jeaton, with nitrates for the rebels, whereupon the United :. 
States forced Peru to apologize and admit her error. In 1870 Spain was forced to accept 
liability for the seizure of the Virginius. In 1875 Britain forced Spain to release the Deer- 
hound seized on the high seas with arms and volunteers for the Carlist rebels in Spain. In 
each of these instances a blockade was attempted but recognition of belligerancy not ac- 
corded by the foreign states. See Weisse, op. cii., pp. 221-222; Rougier, op. cH., pp. 309- 
312; Wilson in this JOURNAL, Vol. 1 (1907), p. 54; 1907 N.W.C., pp. 186-137; 1912 N.W.C., 
p- 21; U. S. Foreign Relations, 1902, pp. 310, 417, 877; ibid., 1903, p. 482; ibid., 1905, 
p. 405; ibid., 1907, Pt. I, p. 290. z New York Times, Aug. 22. 

7 New York Times, Nov. 20, Nov. 24, Dec. 6, Deo. 14, 

% Moore, Digest, Vol. I, Sec. 61; Hershey, op. cit., p. 204; Fauchille, op. cit., Pt. I, p. $11. 
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upon the recognition of the rebels by the parent, so far as the relations be- 
tween the parent and the rebels were concerned.?® While the action of the - 
parent may justify recognition by the foreign states, it need not necessarily 
produce it.2° At any rate, it is not seen how foreign states by their action, 
can affect in any way the purely domestic relations between the snendng J 
parties, provided they restrict themselves to acts between themselves or 
within their territorial waters.2! —~ 

The decrees of August 9 and 11 may be viewed as an attempted closure of 
ports rather than as a blockade jure gentium.*4* In this event the practice of 
nations in the past is clear enough to demonstrate that such domestic closure 
of ports in the hands of insurgents need have no binding force upon the ship- 
ping of foreign countries. The statements made by Lord Russell in 1861 
have found general acceptance in all instances since then. He said that “it 
was perfectly competent to the government of a country in a state of tran- 
quillity to say which ports should be open to trade, and which should be 
closed. But in the event of insurrection or civil war in that country, it was 
not competent for its government to close ports which were de facto in the 
hands of insurgents, and that such a proceeding would be an invasion of the 
international law relating to blockade.’ 8? He said further that such 
a decree would be “an evasion of that recognized maxim of the law of 
nations that the ports of a belligerent can only be closed by an effective 
blockade.” 33 | 

November 17 General Franco announced his intention of stopping the 
traffic in arms and munitions to Barcelona. His note to the Powers said: 


The scandalous traffic in arms, ammunition, tanks, airplanes, and even 
toxic gases, which is being carried on through the port of Barcelona is 
well known. All this material is being transported to this port in ships 
flying different flags whose real nationality in its greater part is Russian 
or Spanish. 

The National Government, being resolved to prevent this traffic with 
every means of war at its disposal will even go so far, if this were neces- 
sary, as to destroy that port. 

Therefore, it warns all foreign ships anchored in that harbor of the 
desirability of abandoning it in a very short time to avoid the conse- 
quences of damage which, unintentionally, might be caused to them on 


29 Rougier, op. cit., pp. 403, 409; Weisse, op. cit., p. 32. 
3 Wilson, Handbook, p. 43. _ 
` 3i Professor Garner appears to incline toward this proposition in his editorial in the January 
number of this JOURNAL, Vol. 31 (1987), pp. 72, 73. 

ta See negotiations between Spain and the United States re closure of ports in 1822... r. 
Br. & For. St. Pap., Vol. IX, pp. 787-790, 982-096. 

% Hansard, Debates, Vol. CLXITI, p. 1646. 

n State Papers, North America No. 1 (1862). See Weisse, op. ctt., p. 225 ff.; Rougier, op. 
cit., pp. 298-302; Moore, Digest, Vol. VII, Sec. 1272; Hyde, C. C., International Law, Vol. 
II, p. 655; Dickinson, E. D., “Closure of Ports in Control of Insurgents,” this JOURNAL, Vol. 
24 (1980), p. 69 ff. 
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` the occasion of the military action referred to of which no further warn- 
ing will be given.®# 


This communication from Franco was generally regarded in the press as 
notice of an attempt to inaugurate belligerent measures by means of a block- 
ade against foreign vessels in the Mediterranean. It was informally an- 
nounced from the State Department in Washington that the United States 
was “ignoring” the notice, and that this country had not and did not intend 
to recognize the belligerency of either party. | 

Questioned in the House of Commons regarding the British policy of pro- 
tection for ships going to Barcelona, Mr. Eden made the ambiguous remark 
that “The rules which normally govern international action in these matters 
will be pursued by His Majesty’s ships in defense of legitimate British inter- 
ests.” 56 November 20 and 23 extensive questioning occurred in the House 
of Commons on the interpretation of the Franco note and the policy to be 
adopted by the British Government: 


Mr. Arrumm. May I ask whether, as these people are rebels and have 
no status in international law, any action of the kind indicated would 


not be piracy? 

Mr. Ein. I think the House must distinguish carefully between the 
position of British ships on the high seas and the position of ships in 
foreign ports which may be the scene of military action. 

Mr. Atrium. May I take it that such action as indicated outside the 
three mile limit would be piracy? 

Mr. Epen. We have accorded belligerent rights to neither side. 

Mr. Arrimm questions'what the Government would do in the event of 
& blockade by the rebel forces. 

Mr. Epmn. “I have received no communication about a blockade. 
His Majesty’s Government did, however, receive on November 17th a 
communication from the Burgos Administration in relation to the pos- 
sible bombardment of Barcelona. .. .” Mr. Eden adds that the Gov- 
ernment is in communication with General Franco for obtaining guar- 
anteed security to British ships in certain anchorages in Barcelona, as 
provided previously (Nov. 14th) for other ports in the control of the 
Loyalists.37 


Mr. Epen. The policy of His Majesty’s Government is to take no 
part in the Spanish war and to give no assistance to either side in the 
struggle. 

His Majesty’s Government have not thus far accorded belligerent 


4 London Times, Nov. 20; New York Times, Nov. 21. The London Daily Express, Nov. 
19, listed in extenso the names and full details of the cargoes of war supplies of twelve Russian 
ships which passed through the Dardanelles en route to Barcelona between Oct. 20 and 31. 

8 New York Times, Nov. 20. Cf. the instructions of the State Department regarding 
acceptance of a blockade as issued Aug. 25 in reference to the Madrid decree of Aug. 20. 
New York Times, Aug. 27. * London Times, Nov. 20. 

*? Quotations in London Times, and New York Times, Nov. 21. Franco failed to reply on 
the safe anchorage matter but sald adequate warning would be given. London Times, Nov. 
25. 
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rights at sea to either side in the Spanish struggle and have nd arian 
intention of according such rights. . 

Ag a consequence, His Majesty’s ships will, should it prove necessary, 
protect British merchant ships on the high seas against interference by 
ae sare either party engaged in the conflict in Spain outside the three 

e limit. 

At the same time, it is not the intention of His Majesty’s Government 
that British shipping should carry war material from any foreign port 
to any port in Spain. To make this as effective as possible in the cir- 
cumstances, the Government intends to introduce legislation immediately 
rendering the carriage of arms to Spain by British ships illegal, and I 
take this opportunity of warning all British shipping accordingly. 

Questioned further regarding a “blockade,” Mr. Enen reiterated that 
the Government had received no notice of a blockade. He said that he 
had dealt only with the situation outside the three mile limit, but he re- 
a from saying anything about the situation inside the three mile 

imit. l 


The position of the French Government accorded with that of the British. 
“Inside the three mile limit French merchant ships will submit to the control 
of local authorities under international law. But beyond that zone the 
French Government will permit no halting, visiting or seizure by either of 
the two. Spanish fleets.” 39? To this was added the express statement that 
there had been no recognition of belligerency and no intention of taking such 
a step in the immediate future.*° 

Both governments aligned themselves with the doctrine and principle that 
within the limits of territorial waters, {unrecognized belligerents enjoy the 
right to prevent access of supplies to their domestic enemies.*! \ 


38 Quotations from London Times, Nov. 24. Correspondence to the London Times 
mentioned that the Board of Trade had called the Franco notice to the attention of all 
British ships, that it had referred to the fact that British tramp ships were engaged in the 
traffic mentioned as well as foreign ships masquerading under the British flag. (Loc. cit., Nov. 
24.) A dispatch to the New York Times emanating from the same souree in the Govern- 
ment added that it would be improbable that the British would raise any fusa over the 
stoppage of vessels flying their flag either inside or outside the three-mile line. (Nov. 22). 

39 New York Times, Nov. 26. 

4 Fbid., Dec. 6. It appears that the British would have been ready to extend recognition 
of belligerency Nov. 22, but that the French Government was unwilling to agree until 
Franco had produced a fleet and conducted an effective blockade (ibid., Nov. 23), although 
it was denied in London Nov. 21 that Franco had applied for recognition (tbid., Nov. 22). 

£ This matter has been treated so extensively elsewhere it hardly justifies extension here. 
See 1902 N.W.C., pp. 79-83; 1907 N.W.C., pp. 186-137; this Jounnan, Vol. 1 (1907), pp. 
54-55; Moore, Digest, Vol. II, pp. 1085-1086, 1089, 1112, 1118, and especially, pp. 1119~ 
1120; Weisse, op. ctt., pp. 45, 61, 222; Wilson, Handbook, p. 37; Hershey, op. cit., p. 208; 
Lawrence quoted in 1902 N.W.C., p. 66; Hall, op. cH., Sec. 5a; Fauchille, op. cit., Pt. I, Sec. 
203; Westlake, op. cil., Vol. I, p. 56; Moore, J. B., intarpational Arbitrations cw. ashington, 
1898), Vol. I, p. 1615; Ralston, J., Taternsdonal Arbitral Law and Procedure (Boston, 
1910), pp. 192, 194; Goebel, J., “The International Responsibility of States for Injuries 
Sustained by Aliens on Account of Mob Violence, Insurrections, and Civil Wars,” this 
JOURNAL, Vol. 8 (1914), p. 848. 
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It may be inquired what effect the introduction and passage of the bill 
forbidding British shipping from carrying war materials from any foreign 
port to any port in Spain had upon the legal position previously adopted by 
the British Government.** Unprecedented as is such an embargo measure 
in time of civil strife, it must be held to have altered in no way the British 
legal position toward the Spanish strife. The phraseology of the act cannot 
be construed to contain a recognition of the belligerency of the warring parties 
any more than did that contained in the Orders in Council putting into effect 
the international agreement to ban the export of war materials to Spain.“ 
The act does not even mention the existence of a civil war in Spain. 
Much Jess does it invoke the British neutrality laws. And it obviously 
confers no belligerent rights of visit, search, or seizure upon either party in 
Spain. 

The passage of the Joint Resolution by the Congress of the United States 
making it unlawful to export war materials to Spain or to any foreign coun- 
try for transshipment to Spain for the duration of the strife there, must 
likewise be held to have had no effect whatsoever upon American non- 
recognition.45 The resolution is similar in purport and tenor to those of previ- 
ous years making it unlawful to export arms and munitions from the United 
States to American countries or to the Far East when the President finds and 
proclaims the existence of a civil disturbance in those regions.*® The enforce- 
ment of these embargoes by the United States has regularly been held to 
confer no belligerent recognition upon the insurgents or the parent govern- 
ment. 

February 16 the Powers composing the non-intervention committee in 
London agreed “as from midnight, February 20-21, to extend the non-inter- 
vention agreement to cover recruitment in and transit through or departure 
from their respective countries of persons of non-Spanish nationality pro- 
posing to proceed to Spain or Spanish dependencies for the purpose of taking 
service in the present war.” 2?" Question may be raised whether this agree- 
ment constituted recognition of belligerency. 

The agreement, as in the case of the previous non-intervention accords, was 
to be put into effect in each country by municipal act or executive order. It 
was not made in the form of a treaty or convention, but merely in that of 
an agreement of an informal nature having no binding force in international 


? The text of the Merchant Shipping (Carriage of Munitions to Spain) Act, Dec. 3, 1936, 
is printed in Supplement to this JOURNAL, p. 100. 

43 Phillimore, op. cH., Vol. IT, p. 46. 

u London Gazette (1986), p. 5475. 46 New York Times, Jan. 7, 1937. 

Joint Resolution, April 22, 1898, 30 Stat. 739, amended March 14, 1912, 37 Stat. 630; 
Jan. 31, 1922, 42 Stat. 361. See 1924 N.W.C., p. 21; also Convention on Rights and 
Duties of States in Case of Civil Strife, U. S. Treaty Series, No. 814. See also editorial 
comment in the January number of this Journat, Vol. 31 (1987), pp. 74-81. 

47 New York Times, Feb. 17, 1987. 
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law. It has not been indicated yet whether the ban on volunteers was put into 
effect in England by means of an Order in Council ‘or by the enforcement 
of the Foreign Enlistment Act of 1870.48 Im either case it is not seen how 
British action would convey recognition in the absence of an express pro- 
nouncement extending recognition or the proclamation of the neutrality laws. 
For, as with the American statutes forbidding foreign enlistment and recruit- 
ment in the United States,** the British Foreign Enlistment Act has been 
held to be applicable to insurgents who have not attained recognition of 
belligerency.® 

So far as can be ascertained, France took no step in putting into operation 
the agreement respecting volunteers which led to consequences different from 
those in the case of Great Britain.54 Other factors being equal, the same 


u 33-34 Vict., 0. 90. “ Soo. 5282 of the Revised Statutes. 

80 The Salvador (1870), L. R. 3 P. C. 218; Opinion of the Law Officers, Aug. 14, 1867, cited 
in Smith, H. A., Great Britain and the Law of Nations (London, 1932), VoL I, pp. 262, 264. 
“We have to observe, that, even without the issue of any such Proclamation (the question 
put was whether a ‘Proclamation of Neutrality being issued under the Foreign Enlistment 
Act’ would constitute recognition of belligerency of the Cretan rebels), Her Majesty’s 
Subjects cannot lawfully enlist themselves in the service of any Foreign State without the 
express permission of the Crown.” While this opinion was rendered under the terms of the 
preceding British statute, there is no evidence to lead to the conclusion that a modification 
of the interpretation has taken place under the law of 1870. In fact, the High Court in the 
Salvador case ruled that the Foreign Enlistment Act applied to enlistment and aid in time 
of insurgency. 

It is interesting to recall that in 1884-1885 Great Britain was not only ready to inter- 
vene in the Spanish civil war then in progress by means of the Quadruple Alliance (State 
Papers, Vol. XXII, pp. 124-140), but to permit British subjects to enlist in Spanish service 
by a special Order in Council expressly suspending the 59 Geo. II, c. 68, Non-Enlistment 
Act. Br. & For. St. Pap., Vol. XXII, pp. 7838-739, 949. 

On the application of the American statute see Wibourg v. United States (1896), 163 U. S. 
632; The Three Friends (1897), 166 U. S. 1; Gayon v. McCarthy (1920), 252 U. 8.171. In 
response to a notification to the State Department by the American Consul General at 
Barcelona early in January, 1987, that 76 American volunteers had recently passed through 
Barcelona en route for service in the Spanish civil war, the Acting Secretary of State tele- 
graphed the Consul, Jan. 13, “We have had until now no information that Americans in any 
considerable number were taking part in the present civil strife in Spain. In the circum- 
stances you may deem it advisable to bring the provisions of Section 5282 Revised Statutes 
of the United States and Section 2 of the Act of March 2, 1907, to the attention of such Amer- 
icans as you may have reason to believe are contemplating entering the military service 
either of the Spanish Government or of the Spanish insurgents. You may point out to 
these persons also that the enlistment of American citizens in either of the opposing forces in 
Spain is unpatriotically inconsistent with the American Government’s policy of the most 
scrupulous non-intervention in Spanish internal affairs.” State Department Press Re- 
leases, Jan. 16, 1937. 

‘1 French writers say that the provisions of the Code Pénal (84-85) relating to service in 
foreign armies are practically useless and do not apply to insurrections. Garraud, À., Traté 
de Drot Pénal Français (Paris, 1899), Vol. IL, See. 841; Pradier-Fodéré, op. ctt., Vol. I, 
Sec. 288; H. Lauterpacht in this JOURNAL, Vol. 22 (1928), pp. 118-119; Weisse, op. cù., p. 
142. 
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must be predicated for the remaining European states codperating in the 
non-intervention agreement. If foreign countries which have recognized 
belligerency in a civil war cannot be held liable under international law for 

` preventing the departure of unorganized and unarmed volunteers from their 
jurisdiction,®? it is not clear how a self-imposed ban.of the present type, 
reached even as a result of an international agreement, can be ruled in time 
of non-recognition as proximate enough to convey recognition in the absence 
of an express intention therefor. While third parties may recognize belliger- 
ency implicitly, such a procedure is not normal and the acts setting up the 
implication must be such as to leave no doubt but that they have accepted the 
exercise of belligerent rights by the struggling parties.52 The step in ques- 
tion contains no such implication. In fact, the most that can be said for 
the entire non-intervention agreement in the persent civil war is that it 

J constitutes only a moral undertaking so far as international law is con- 
cerned. 

Germany and Italy simultaneously proclaimed their recognition of the 
Franco régime as the lawful government of Spain, November 19, severing . 
diplomatic relations with Madrid.” Nothing was said in the communiqués 
of either government about recognition of belligerency. The two forms of 
recognition have always been regarded as separate actions and there is no 
reason for inferring that the present instance is an exception to practice.®® 
Even if it be argued that the Fascist states committed an act of intervention 
by their recognition 57 and by their subsequent movements after November 
19, intervention does not in itself operate in such a manner as automatically to 

_ extend belligerent rights to the conflicting factions. The United States in- 
tervened in the insurrection in Colombia in 1903 by the use of its naval forces 
i and by the hasty recognition of the independence of the Republic of Panama 
without at any time recognizing the belligerency of either side.58 Germany 


5» Rougier, op. cit., pp. 417-418; Weisse, op. cit., p. 142; Moore, Digest, Vol. VII, pp. 881, 
884. 

3 Hershey, op. cit., p. 204; Moore, Digest, Vol. I, Sec. 61; Westlake, op. cit., Vol. I, p. 57. 

# Rougier, op. cit., p. 418 n.; this JOURNAL, Vol. 22 (1928), p. 180. 

s New York Times, Nov. 20. 

i Weisse, op. cH., p. 32. Mr. Eden advised that the House of Commons distinguish care- 
fully between the two forms, suggesting that the British Government did so. London 
Times, Nov. 21. Professor Garner holds the view that there was no double recognition. 

“This Journa, Vol. 81 (1987), p. 72. Sir John Fischer Williams’ letter to the London 
Times, Nov. 23, 1936, is ambiguous in this connection. 

.* New York Times, Nov. 23, Nov. 28, Dec. 12; Hall, op. cit., p. 105; Wilson, Handbook, 
p. 42; Moore, Digest, Vol. I, p. 73; Oppenheim, op. cit., Vol. I, p. 119; Hyde, ep. ctt., Vol. I, 
p. 80; Fauchille, ep. cit., Pt. I, p. 328. l 

s Moore, Digest, Vol. III, p. 46 ff.; Hershey, op. cù., pp. 208, 242; Hyde, op. cit., Vol. I, 
p. 129. Other instances of intervention without accompanying recognition of belligerency 
have been that of Austria in Piedmont and Naples, 1821; France in Spain, 1823; Britain in 
Portugal, 1840; the Powers in the Balkans, 1878. Rougier, op. cù., p. 868 et seg.; Weisse, 
op. cH., pp. 83—89. 
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and Italy gambled on the margin of the law that Burgos would win, in which 
event their move would not be held against them by Spain.®® 

The Franco government made no attempt to interfere with German or 
Italian shipping on the high seas after November 19. It did, however, apply 
belligerent measures to British,®°° Norwegian,’ and Russian vessels. The 
British vessel refused to heed the rebel demands and sailed on her course 
without trouble. The Norwegians protested and secured the immediate re- 
lease of their vessels. The Russians made no protest regarding the seizure 
of their ships and cargoes. While this toleration of the exertion of belliger- 
ent rights, together with the well-known Russian interference in the struggle 2 
on the side of Madrid, might be interpreted as implicit recognition of 

TE it is believed that the better interpretation is that Russia paid 
no particular attention to the matter of recognition, but gambled on the mar- 
gin of the law as did the Fascist states, hoping to get materials through to the 
favored party, but accepting any losses incurred as part of the speculation. 
The case in point is a good illustration of the inadequacy of international 
law in the matter of insurgency and civil war. 

That the Fascist bloc did not confer belligerent status upon the Spaniards 
by their step of the 19th of November was clearly manifested by the German 
treatment of the loyalist seizure of the steamer Palos, December 24.6 Sup- 
posedly en route from Hamburg to Vigo (a closed port according to the decree 
of August 11), the German ship was picked up by Basques in the far eastern 
portion of the Bay of Biscay and taken in with 1500 tons of “prohibited 


69 Professor Wilson says, ‘International law does not sanction the assumption by a foreign 
state of the right to judge as to the merits of a conflict in another state.” Handbook, p. 56. 
In a certain sense this may be true. In practice, however, states do “judge as to the merits 
of a conflict” not only by intervention, but by the much more common and accepted means 
of extending or refusing to extend belligerent rights; by recognizing or refusing to recognize 
the de facto government as the lawful one when it has acquired full Jurisdiction over the 
state; by affording aid to the established government in an insurrection, or by stringently 
enforcing embargoes and international non-intervention agreements. Westlake, op. cit., 
Vol. I, p. 53. See the forceful statement of Sefior del Vayo, Foreign Minister of Spain, in 
the League of Nations Assembly, Sept. 25, 1936, apropos the effect of the present non- 
intervention agreement. New York Times, Sept. 26. 

60 New York Times, Jan. 2, 1937. a Ibid., Nov. 18, Dec. 14, Jan. 8. 

6 Ibid., Nov. 15, Nov. 19, Dec. 3, Dec. 5. 6 Ibid., Nov. 18, Ded. 15. 

“It should be pointed out that the Russian aid in the form of propaganda, popular sub- 
scriptions, credit for gasoline and other provisions, was not prohibited by the international 
non-intervention agreement. New York Times, July 26, Aug. 4, Aug. 20, Aug. 22, Aug. 23, 
Sept. 2. Reference ought also to be made to the assertion by Stalin that absolutely no gov- 
ernment aid was being afforded to Spain.in violation of the international agreement. New 
York Times, Oct. 21. It is possible that the large quantities of prohibited articles which, 
nevertheless, appeared at Spanish ports in Russian ships (sbid., Oct. 26, Nov. 21, Dec. 7, 
Dec. 19), came indirectly through the channel of the Third Internationale, which it has been 
rumored Stalin hoped to export bag and baggage to Spain upon the victory of the Com- 
munist forces there. 

¢& New York Times, Dec. 25. 
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freight” and two Spanish insurgent agents on board. The German Govern- 
ment, in demanding the release of the ship, alleged “the Palos was seized far 
outside the territorial waters of the Spanish coast, namely 23 miles northeast 
of Cape Machichaco. The captain of the Palos refused to sign a protocol 
according to which the Palos supposedly was seized five miles off the coast, 
although this alleged location. of seizure also lies outside the three mile limit 
and therefore outside the sovereign territory of Spain.” ®* The Basques de- 
nied that the arrest took place outside of their jurisdiction, but refused to 
specify exactly where it did oceur.® 
If the incident occurred where the Germans charged it did, it must be said 
that the vessel was in a strange location for a course Hamburg-Vigo. ` If 
the ship was seized five miles from the coast, the Spaniards might maintain 
that under their historic interpretation of the principle of jurisdiction in 
marginal waters—that is to say, out to six miles from the cam were 
acting correctly in seizing the German boat.® 
If freedom of passage through marginal waters were jamandad by Ger- 
many, it must be admitted that, while many believe there is a right of free 
į Passage in time of peace, the law is not entirely certain in this regard, and 
especially in time of quasi-peace such as prevails in Spain at the moment.° 
Whatever may have been the locus of the seizure of the Palos, and regard- 
less of whatever merits there may have been in the seizure by the Spaniards 
in the first instance, Germany demanded the release of the vessel, her cargo, 
and the Spanish subjects on board.7° Failing to secure the release of the 
contraband and the Spanish rebel passengers, the German cruiser Koenigs- 
burg seized the 1,500-ton Spanish steamer Argonne on January 1," attempted 


& New York Times, Jan. 2. 

8” Substance is lent to the German position by the report that at the time of pendo 
the German vessel signaled a British destroyer which verified the fact that seizure took place 
outside of Spanish waters. Ibid., Dec. 25. 

& Jessup, P. C., Law of Territorial Waters (New York, 1927), p. 42; Masterson, W. E., 
_ Jurisdiction in Marginal Seas (New York, 1929), pp. 394, 257-263, 265-268; Fauchille, op. 
' "eit, Pt. I, p. 180. Spanish decrees closing ports or instituting blockades in time of civil 
war during the past century appear generally to assume absolute jurisdiction out to six 
miles. The special deores of Aug. 21, 1834, for example, provides in Article III, “Every 
vessel that shall be found Jaden with arms, warlike stores, ammunition, or other articles 
contraband of war, providing that such vessel shall approach the said coast within 6 miles, 
manifesting by that act alone, her intention and design to disembark the above-mentioned 
articles shall be considered to be suspected of the said hostile intention, and shall be de- 
tained, and the arms and warlike stores which she carries shall be embargoed until a further 
decision shall be adopted, according to the importance and circumstances of the case.” 
Br. & For. St. Pap., Vol. XXII, p. 903. The British Government accepted this deeree. 
Tbid., p. 904. 

6 Teague of Nations Committee of Experts on Progressive Codification of International 
Law, “Territorial Waters.” This JOURNAL, Spl. Supp., Vol. 20 (1926), pp. 90-04; Jessup, 
op. ctt., p. 119 ff.; Fauchille, op. cst., Pt. II, p. 1029 ff.; Westlake, op. cit., Vol. I, p. 193 ff. 

70 New York Times, Dec. 24, Tes. 30. 7 Thid., Jan. 2, 
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to seize the steamer Soton January 2,” and seized the steamer Marta Jun- 
quera January 4.3 The government communiqué justified the action in 
these words: 


After the Red Rulers in Bilbao refused to surrender to the German 
cruiser Koenigsburg the passengers and part of the cargo retained from 
the steamer Palos, the German Government, as previously announced, 
saw itself compelled to enforce its demands through counter measures. 
In pursuit of this necessity to defend German sovereign rights against an 
act of piracy a Red Spanish steamer has been seized provisionally by the 
German naval forces in Spanish waters." 

The loyalists were warned that if their demands were not met by January 
8, “the Spanish steamers and their cargoes will be utilized by the German 
Government in their account with the Spanish Government recognized by it. 
In case of repetition of acts of piracy against, German merchant vessels, the 
German Government will be compelled to. take further measures.” 13 The 
vessels were turned over to the rebels on the failure of the Basques to hand 
over the goods and passengers.’ . 

The tenor of the German ultimata and the reprisals taken indicate clearly 
that the Reich did not recognize that the Spaniards possessed belligerent 
rights. Not enjoying such rights respecting German vessels on the high seas, 
the Germans were quite within bounds in their demands and, failing to se- 
cure them, in taking such reprisals as seemed a quid pro quo for the tort 
committed." 

The most serious side of the Palos case was the taking of Spanish nationals 
off the vessel over the protests of the master and the German Government. 
The Germans claimed that the removal was from “German sovereign terri- 
tory.” It is not clear from available information whether the insurgents 
were taken off while the vessel was on the high seas or whether they were 
taken off when she was lying in port, but if the vessel was wrongfully seized 
in the first place this would make little difference. In 1877 the Peruvian war- 
ship Huascar revolted from the government. While at sea it took Peruvian 
officials off a British ship. The Peruvian Government disclaimed responsibil- 


72 New York Times, Jan. 3. 3 Ibid., Jan. 6. 

4 Ibid., Jan.2. Wiesse agrees that third parties may regard such acts as piracy, and may 
seize vessels on the high seas or in territorial waters for satisfaction. Op. cit., pp. 128, 129. 

7% New York Times, Jan. 6. 

% Madrid charged an “act of war,” “flagrant act of intervention,” and sent dossiers to 
the League of Nations and to the Non-Intervention Committee in London, neither of which 
took action. (New York Tintes, Jan. 3, Jan. 7. It is interesting to observe that in send- 
ing the information to Geneva, no remedial action was requested by the Spanish authori- 
ties.) See Hyde, op. cit., Vol. II, p. 179. , 

1! Wilson, Handbook, p. 228; Hershey, op. cit., p. 538; Hindmarsh, Force in Peace (Cam- 
bridge, 1933), p. 106; Vattel, op. cit., Beo. 342; Moore, Digest, Vol. VII, Sec. 1095; Halleck, 
International Law (4th ed.), Vol. I, p. 517; Oppenheim, op. cit., Vol. II, p. 44; Rougier, 
op. cit., p. 370. 
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ity. Admiral de Horsey, in command of the British fleet, declared the Huas- 
car to be.piratical, whereupon he attacked her. The engagement was 
inconclusive; the rebellious vessel surrendered to the Peruvian Government, 
which then turned about and demanded compensation for the damage in- 
flicted. Following a learned report by the Law Officers in England to the 
effect that she was piratical, the entire matter was dropped.”8 

The case is reminiscent of, but not identical with, any of the historical cases 
of removal of enemies from neutral vessels. In the Trent affair belligerency 
had been recognized, prize courts were in existence, and the vessel was going 
between two neutral ports." In the Manouba case the Italian-Turkish War 
- was on, and the Permanent Court of Arbitration ruled that there was sufficient 
ground for leading the Italians to suspect that the individuals removed were 
members of the Turkish armed forces.2° World War cases are also lacking 
in direct analogy. In the Federico case a Spanish ship was carrying Ger- 
mans and Austrians who belonged to mobilized units.84 The removal of 
Piepenbrink, a German who had filed intention of becoming an American 
citizen from the American steamer Windber in November, 1914; * the re- 
moval of a group of Germans, Austrians, and Turks from the American mail 
steamer China in February, 1916; ® the removal of members of the crews of — 
the American vessels Ausable, Henry S.,85 Marcus L. Urann® in 1916, 
and of the S.S. Allaguash in 1917,87 all resembled the Palos case to the extent 
that the persons removed from the decks of neutral vessels over the protests 
of the masters and the neutral government involved were likewise not active 
members of the armed or naval forces of the enemy government. The cases 
differed, as with the Trent and the Manouba, in that recognized warfare ex- 
isted, together with prize courts before which the vessels might have been 


te Parliamentary Papers, Peru, No. 1, 1877; Hansard, 3d ser., Vol. CCX X XVI, pp. 787- 
802; Hall, op. cit., Sec. 82; Moore, Digest, Vol. IT, p. 1086; Halleck, op. cit., Vol. I, p. 479, 
n. 2. See criticism in Calvo, op. cit., Bk. I, Sec. 504, p. 592, ef seg.; Strupp, K., Wörterbuch 
des Volkerrechis und der Diplomatie (Berlin, 1924), Vol. I, p. 540; Pitt Cobbett, Leading 
Cases on International Law (4th ed., London, 1922), Vol. I, pp. 299-300; 1904 N.W.C., p. 37. 

"s See Parliamentary Papers, North America (1862), No. 5, pp. 19, 33, et seg.; Diplomatic 
Correspondence, U. 8. (1862), pp. 14, 307, 445, 544, 505; Moore, Digest, Vol. VII, Sec. 1265; 
Wharton, Digest of International Law (Washington, 1887), Vol. ITI, Sec. 374; Hyde, op. cit., 
Vol. II, Sec. 818; Hall, op. ctt., Bec. 253; Pitt Cobbett, op. ctt., Vol. IT, pp. 596-600; Wilson, 
Handbook, p. 401; Fauchille, op. ci., Pt. V, Secs. 1587-1588; Brit. Year Bk. of Int. Law 
(1924), p. 66 ff. 

8° Scott, J. B., The Hague Reports, p. 341; Fauchille, op. ct., Pt. V, Sec. 1588 £, 

& Fauchille, P., Jurtsprudence Française, pp. 19, 288; Garner, J. W., Prize Law, pp. 807- 
608; Hyde, op. ci., Vol. IX, p. 640 n.; Fauchille, Traité, Pt. V, Bec. 1588 +. 

82 U, 8. For. Rel. 1915, Supp., pp. 744-749; Hyde, op. cit., Fauchille, op. cit. 

e U. S. For. Rel. 1916, Supp., pp. 632-678; tbid., 1917, Supp. I, pp. 528-532. 

84 Ibid., 1916, Supp., pp. 639, 667. 

85 Ibid., pp. 641, 687. 

% Ibid., p. 687. 

8% Jitd., 1917, Supp. I, pp. 628-532. 
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brought, albeit they were not.88 They also differed, as again with the Trent, 
in that the neutral vessels were in each instance bound between two neutral 
ports. 

The cases nearest in point are those of the Virginzus,®° the Orozembo,*° 
the Zambesi,” and the Benguela. The Virginius most closely resembled the 
Palos, considering that belligerency had not been recognized and that a neu- 
tral vessel with arms and belligerents aboard was destined for rebel ports. 
It will be recalled, however, that Great Britain and the United States forced 
Spain to release the vessel, the subjects held, and to provide an apology to 
their flags and indemnity for the lives destroyed, all of which condemns the 
present Spanish action. In the other cases noted, the courts ruled that neu- 
tral vessels in the service of or under the direction of an enemy agent travelling 
&8 super-cargo were guilty of unneutral service. However, in each of these 
instances de jure war was in existence. Thus they stand as no precedent for 
the present matter. 
‘| While there is no question that a nation has jurisdiction over foreign ves- 

èls in its ports to the extent of taking off persons committing major crimes on 
board, or disturbing the peace of the port, it has never been admitted by any 
that a vessel unlawfully seized on the high seas °° and brought into port might 
be violated to the secondary extent of taking off persons not disturbing the 
peace of the port or committing on board criminal acts.*4) Spain, having rec- 
ognized the belligerency of the rebels, was in no position raisin the right 
to lift the rebels off the Palos on the basis of their being guilty of high treason. 

Belligerency not having been recognized by Germany, the Basques pos- 

/ sessed no rights as belligerents—however extensive these may be in connec- 
tion with unneutral service as a result of the World War—to remove “enemy 
persons” from vessels of the Reich, seized on the high seas, regardless of cargo, 

/ destination, personages on board.®® The case might have been different had 
( the Palos put into Bilbao of her own accord as a regular port of call.” It 


88 U. S. For. Rel. 1917, Supp. I, pp. 531-682. 

+ Moore, Digest, Vol. IT, p. 895 ff.; Westlake, op. cit., Vol. I, p. 180; Hall, op. cii., Sec. 
82; Fauchille, Traité, Pt. I, Sec. 247 3. 

#096 C. Rob. 430. 

“I, B. & C. P. C. 358. 

* German Supreme Prize Court, cited in Colombos, C. J., Law of Prize (London, 1926), 
p. 215. 

* See forceful statement regarding such seizures by Secretary of State Blaine, Nov. 27, 
1889, For. Rel. 1889, p. 614. 

“See I Ops. Atty. Gen., p. 509. Force majeure might be argued by the Germans, for 
which see Hyde, op. cit., Vol. I, Sec. 224; Fauchille, Traté, Pt. II, p. 1064 ff. The matter of 
asylum on merchant ships does not hold here, for the rebels did not seek such on the Palos, 
but were travelling as passengers. See, on this, Moore, Digest, Vol. IT, Sec. 307; Fauchille, 
Traité, Pt. IT, Secs. 624-031, especially p. 1072. 

*% See Weisse, op. ett., pp. 69, 221-222. 

s Moore, Digest, Vol. IT, See. 307. 
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would also have been different had the ship been fraudulently registered in 
Germany but actually belonged to Spanish rebels.** Although self-defense 
might be alleged, “when the interests involved in a right claimed but not 
acknowledged are subjected to physical damage, physically to oppose that’ 
damage is rather self-help than self-defense, and from the point of view of law 
cannot be tolerated.” ®8 Thus, it must be concluded that Germany was in 
the right and Spain in the wrong in the Palos matter. 

The fundamental problem raised by the Franco note of November 17 was 
that of the bombardment of an enemy port in which a large amount of for- 
eign shipping was present. Practice has varied in the past with regard to 
foreign toleration of such bombardments. In 1885 the United States made no 
objection to insurgent bombardment of Colombian ports.®® In 1893-1894 
in the Brazilian insurrection the foreign Powers at first refused to allow Ad- 
miral de Mello to bombard Rio,!™ and refused to allow him to interfere with or 
endanger the unloading of goods for the loyalists,! then retracted to the ex- 
tent of demanding guarantees of safety in certain places in the harbor 1°? and 
two days’ notice of intention to bombard the city,°> closely resembling 
British policy in connection with General Franco’s announced line of ac- 
tion.!™ When an American vessel was fired on while unloading in the harbor, 
an American cruiser returned the fire, the commander warning the rebels that 
until belligerency was recognized they had no right to exercise any kind of 
force over foreign ships.1°5 While this move was supported by the foreign 
Powers present and not renounced by the State Department,!°° it has been 
generally agreed that neutral shipping. that*gets i in the line of legitimate fir- 
ing must accept liability, and that i imaurgekis have a right to prevail aise prevent access 
of contraband to their enemies within territorial waters.27 

The forcible interference in Rio in 1893-1894, and American intervention in 
Panama in 1903, were not sufficient grounds for refusing General Franco the 
right to bombard Barcelona and other Spanish cities in the hands of loyal- 
ists because foreign vessels happened to be in the harbor unloading goods 
to the advantage of his enemies, the more so as statesmen agree with pub- 


licists in granting insurgents the right to carry on hostilities as may appear 
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10 Tbid., pp. 95-96. 

18 Tbid., p. 98. 

18 Ibid., p. 89. 
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necessary, and placing the onus upon foreign shipping venturing into such 
areas. The British request for a zone of safety °° was quite proper; but re- 
fusal to grant such a request would hardly justify forcible prevention of a 
bombardment, should such be ordered. 

This completes a résumé of the fundamental principles of the relationship 
between civil disturbances and international law, and of the problems aris- 
ing immediately out of the status and respective legal positions of the parties 
implicated in the present civil war. Numerous other important problems 
connected with international law have arisen during the conflict, to wit: 
hostilities in Tangiers and Gibraltar; confiscation of foreign property; asy- 
lum in legations; the establishment of legations accredited to Madrid outside 
of Spanish territory; aérial bombardment of vessels on the high seas by for- 
eign aircraft; Spanish merchant ships controlled by mutinous crews in for- 
eign jurisdiction; the sowing of floating mines; the non-intervention agree- 
ment. These will be dealt with in a succeeding issue of the JOURNAL. 


18 London Times, Nov. 21, 1936. 
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It'is not surprising that works on aggression have abounded during the 
past several years. As the author of a recent noteworthy contribution to the 
subject has said: “The problem of aggression is . . . intimately connected 
with that of international security.’”1 Our present-day society, which seeks 
above all to stabilize its precarious security, is therefore compelled to pre- 
occupy itself with the problem of aggression. It may, perhaps, seem unprof- 
itable to add to the numerous pages which have already been devoted to this 
problem. We propose to do so only because we believe that we have estab- 
lished the existence of serious gaps in the doctrine of the subject, and, what 
is of greater importance, in its practice. Everyone admits, more or less ex- 
plicitly, that the problem of aggression is inseparable from that of the pre- 
vention of war. However, when it is a question of defining the relations of 
the two or of showing how the solution of the former influences the practical 
construction of the latter, we find either a complete silence or fragmentary 
and empirical solutions which lack even the merit of leading to satisfactory 
positive results. 

Without claiming to resolve the question of these relations, we propose, at 
least, to give to it a juridical basis and to place the two notions comprised in 
our study within general juridical categories. Only in this way, we believe, 
can one arrive at solutions which take account of the nature of things, and, at 
the same time, are susceptible of practical application. 

Our terminology must first be clarified, since the notions of aggression and 
prevention of war are far from possessing an incontestable definition in in- 
ternational law. It is necessary, therefore, to agree as to the meaning to be 
assigned them. This will not be difficult in the case of aggression. If one 
does not attempt to investigate the subject thoroughly—and there is no need 
to do so at this place—the idea which the word “aggression” evokes in all 
minds is easily discovered. It suffices to take the usual dictionary definition: 
“Aggression is the act of one who attacks another.” ? The idea is simple; in 
our juridical conscience, which is the product of systems based upon a pro- 
hibition of violent action, the aggressor is identified as the one who first has 
infringed a fundamental norm of social life; aggression is felt to be a punish- 
able offense. 


1 J. Diamandesco, Le problème de l'agression dans le droit international public actuel (Paris, 
1936), p. 1. * Ibid., p. 15. 
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It is much more difficult to attain precision of terminology in the definition 
of the second term: prevention of war. Due to the poverty of our juridical 
language, the notion of prevention is applied to various acts which are at 
times but remotely related to one another. It comprises prevention by in- 
timidation as well as by a more rational organization of society, police activ- 
ity as well as arbitration, disarmament and the revision of treaties. In a 
sense, all law is no more than a prevention of disorder and anarchy. But 
among all its functions one may be characterized as prevention stricto sensu: 
direct action against acts of hostility when all other means have failed. We 
may compare it to the action of firemen who arrive at the scene when a con- 
flagration has broken out despite all measures of precaution. 

In order to distinguish it from other means of preventing war, 1t is essential 


~ to discover a qualification which is proper to the particular type of prevention 


that we have in mind. To call it “police action” would be to give an a priori 
answer to our problem, which is, in fact, concerned with determining whether 
or not action taken to prevent an actual or imminent war is & police action. 
We believe that it is preferable to call it “direct prevention,” in contradistinc- 
tion to other means, such as arbitration and disarmament, which have other 
purposes as well. These means, which fall outside the scope of the present 
study, we shall call “indirect prevention.” 

Having defined the central notions, the relations of which we propose to 
determine, let us clarify our question: what does the problem of the relations 
between aggression and the direct prevention of war signify? 

According to the hypothesis which we adopt, all means of indirect preven- 
tion have failed; recourse to war has taken place or, at least, is imminent. 
The international community, as every society with even a rudimentary or- 


‘ ganization, must react to this situation. It is at this point that our question 


arises: should the social reaction which we have qualified as direct prevention 
take account of the solution given to the problem of aggression? ` In other 


words, should the preventive action be directed against the aggressor, that is, 


the state which has first attacked? Or, on the contrary, is the determina- 
tion of aggression a matter of indifference in putting the preventive action in 
motion? ‘The question may be expressed more concisely in asking what are 
the conditions of application of direct preventive action: is it an act (aggres- 
sion), or a fact (war)? 

It is to this question that we have vainly sought a satisfactory answer in 
previous studies. It will be understood that we shall envisage the problem 
especially from the point of view of juridical policy, that is to say, from the 
point of view of “what ought to be,” and not from that of “what is.” But we 
must first sketch briefly its evolution in positive law. 


I 
The study of the prevention of war in modern positive law begins with the 
efforts undertaken to that end by the League of Nations, which has shown a 
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strong tendency toward universality in this domain. Proof of this may be 
seen in the fact that steps in the struggle against war outside the League 
framework have looked to coöperation with those of the League.® 

How has our question been resolved in the Covenant of the League of Na- 
tions? The Covenant envisages two systems of action against war: that of 
Article 11 and that of Article 16. 

According to Article 11, the League shall, in event of war or threat of war, 
“take any action that may be deemed wise and effectual to safeguard the 
peace of nations.” Action by the League is made conditional upon the ex- 
istence of a state of war or a threat of war, and the question of aggression 
manifestly does not arise in so far as this article is concerned. 

A different situation is envisaged by Article 16. It is true that the text of 
this article contains no mention of the word “aggression.” However, in order 
that the action of the members of the League envisaged in the various para-. 
graphs of Article 16 be brought about, it is necessary that recourse to war 
in violation of Articles 12, 13, and 15 shall be found to have taken place. The 
problem of aggression becomes a fundamental one. Determination of re- 
course to war in violation of the Covenant coincides with the determination 
of the aggressor: it is only the first recourse to war, the aggression, that brings 
into play the provisions of Article 16. The aggressor state, acting in viola- 
tion of the Covenant, is considered to have committed a hostile act against 
the other members; the response of the state attacked is to be considered as 
an act of legitimate self-defense or as a sanction. | 

It is evident, therefore, that the problem of aggression will have a greater 
or a lesser importance in the organization of the direct prevention of war 
by the League of Nations, according to the predominance of one or the other 
of the two systems of social defense against war. During the first years of 
the League’s existence its attention was directed toward the elaboration of 
Article 16. One will not be surprised, therefore, in encountering the problem 
of aggression in almost all of the documents which issued from the delibera- 
tions of that period. Whether it is in the form of a broad or a rigid definition, 
one finds it in the project of the Treaty of Mutual Assistance of 1923, in the 
Protocol of Geneva, and in the Rhineland Pact.* It is to be noted that. the 
concept of aggression was amplified in such a manner that its proper content 
was lost to view, and that it was applied to acts which did not imply the ma- 
terial fact of an attack.” 


3 We here refer to the Disarmament Conference, to the collaboration of the United States 
with the League during the Sino-Japanese conflict, to the relations between the League and 
the Pan American Union, to the Soviet pacts on non-aggression concluded before entry 
of the U.S.S.R. into the League, eto. 

1 Diamandesco, op. ctt., pp. 77 ff., 123 f., and 87 ff.; W. G. Hertz, Das Problem des uitker- 
rechtlichen Angriffes (evden: 1985), pp. 93 f., 107 ff., and 119 ff. 

s Thus, the violation of a demilitarized zone has been assimilated to aggression. Done 
for the purpose of attaching sanctions to such a violation, this assimilation results only in 
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A decisive turning point in the official doctrine of the League was reached 
in 1926, when the importance of Article 11 was drawn to the attention of the 
Council by a report of M. de Brouckére.6 From that moment, the system 
of Article 16 yielded to that of Article 11, and the problem of defining the ag- 
gressor disappeared for a time from the list of subjects on the order of the 
day. On this point the doctrine of the League had to follow the practice of 
the Council, which from the beginning had based its discussions upon Article 
11, thus dispensing with the necessity of considering the problem of aggres- 
sion.” 

But the system of Article 11, diverted by practice from its original signifi- 
cation, has not enabled the League of Nations to safeguard the peace at 
times when peace was actually endangered. As the consequence of dis- 
tinct failures, Article 11 has given away to Article 15. The substitution 
could have no other result than to evoke the measures provided by Article 
16.? A resolution in pursuance of Article 15 and application of the meas- 
ures provided in Article 16 necessarily pose the problem of aggression before 
the organs of the League. 

‘In the Sino-Japanese conflict, the League did not designate the aggressor, 
but this designation is clearly indicated by the vote of the Assembly of Feb- 
ruary 24, 1933.1° In the Chaco affair, the recommendation of a unilateral 
embargo on arms, although not formally made in pursuance of Article 16,7 
nevertheless implied a definition of the aggressor: the party against which 
the embargo was directed. Finally, renouncing half-measures, the Com- 
mittee of Thirteen designated Italy as the aggressor in the Italo-Ethiopian 
conflict and recognized that the conditions of application of Article 16 were 
fulfilled.*8 

To summarize the practice of the League of Nations as it is revealed in 
the most recent conflicts: Article 11 is directed solely toward conciliation; 
if this fails, direct action against war is then based upon the determination 
of the aggressor. This system, however, seems to be no more satisfactory 
than that which totally ignores the problem of aggression. The recent past 


creating an illusory feeling of security. Itis hoped thereby that the application of sanctions 
by other states may be evoked by the magic word “aggression.” The tragic events through 
which we have just lived show us clearly that on the crucial day, when one wishes to put the 
machine into operation, governments begin to quibble, suddenly discovering, after more 
than ten years, that a violation of conventional obligations is not an aggression in the ma- 
terial sense of the word. 

§ Documents de la Commission Préparatoire du Désarmement, série ITI, p. 93 f. 

’ See L. Kopelmanas, “L'article XI du Pacte de la 8. D. N.,”- 42 Revue générale de droit 
international public (1935), p. 659 £., and esp. p. 588 ff. 

s Ibid., pp. 561 ff., 598 f., and 616 ff. Ibid., p. 607 ff. 

10 Journal Officiel, Société des Nations, 1933, suppl. spéc. n° 112, pp. 22, 56 ff. 

u Thid., 1935, suppl. spéc. n° 183, p. 49. 

1 Cf. J. Ray, Commentaire du Pacte de la S. D. N. (4th supp., 1935), p. 89 ff. 

13 Resolution of Oct. 7, 1985, J. O., 8S. D. N.. 1935, p. 1228 ff. 
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furnishes us with proofs of this which are unfortunately irrefutable. Some- 
thing must be changed. Butwhat? The writers have given the most diverse 
answers. 


II 


A large number of the doctrinal writers base their conclusions upon the 
positive law and undertake to propose reforms whereby it may be made 
more effective. These reforms relate to three points: a more precise defini- 
tion of aggression; determination of the aggressor by, an impartial interna- 
tional organ; and organization of measures of execution against a recalcitrant 
Aggressor. 

Appreciable progress seems to have been introduced into the positive law 
with reference to the first point. The pacts of nonaggression of 1933 have 
adopted a precise and objective definition, which tends to eliminate arbi- 
trariness to the highest degree possible.!4 But even those writers who are 
most enthusiastic in their defense of the Soviet definition of the aggressor are 
compelled to admit that a definition alone cannot constitute an effective 
means for the preservation of peace. They endeavor, therefore, in departing 
from a precise definition of aggression, to erect a complete system of direct 
prevention of war aimed at the aggressor state. 

These writers, it must be noted, emphasize the penal aspect of the problem. 
By an extensive analogy with municipal law they assimilate the definition 
of the aggression to the incrimination contained in a penal law, the determi- 
nation of the aggressor to the sentence of a penal judge, and the sanctions 
against the aggressor to the execution of the sentence. This manner of en- 
visaging the problem is especially striking in the work of M. Diamandesco, 
which we have already cited frequently.“ Following his premises to their 
logical conclusion, this writer proposes de lege ferenda that competence to 
determine the aggressor be confided to the international judiciary, that is, 
the Permanent Court of International Justice® He seems to expect that 
decisive progress in the domain of the prevention of war would follow the 
adoption of this reform. The proposed system is a seductive one, and we 
must admit that upon first thought we were disposed to see in it the solution 
of the future.” Upon reflection, we have reached the conclusion that the 
proposal of M. Diamandesco would encounter insurmountable difficulties. 

Ignoring for the moment the problem of measures of execution, which is 
presented in the same manner in all! questions of war prevention, we believe 
that the system outlined by M. Diamandesco is incapable of fulfilling the 
functions of direct action against war which are manifestly attributed to it. 
In this system, measures against war can be taken only if the aggressor has 


14 Diamandesco, op. cit., p. 144 fi. u Thid., pp. 34 f., 231 ff. 1 Tbid., p. 207 ff. 
17 P writer's review of Diamandesco, op. ctt., 48 Rev. gén. de drott int. pub. (1986), 
p. 228 ff. 
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already been determined. M. Diamandesco believes that this determina- 
tion would require only a very short time.4® This may well be doubted, for 
a court of justice would not be able to render a summary judgment without 
disregarding the most elementary rules of a serious judicial procedure. 

We believe that M. Diamandesco is under certain illusions as to the facility 
with which one can determine which of the belligerents is the aggressor. The 
example of the Italo-Ethiopian conflict is not a typical one, for things are 
rarely so obvious.?® In most cases—and the history of the World War and 
of present conflicts suffices to remind us—the question is extremely complex. 
And while the judge is occupied in resolving this crux juris, would the organs 
of international society be forced to cross their arms and await the determina- 
tion of the aggressor before they could intervene? 

M. Diamandesco attempts to minimize the feeble points in his system in 
recurring to the conciliatory action of the Council of the League of Nations 
in virtue of Article 11 of the Covenant and to its competence to take con- 
servatory measures,?° But these two courses of action would lead to one or 
the other of two possible results: either the action of the Council, in remain- 
ing within the limits of conciliation, would be impotent in preventing war, 
and all of the inconveniences following the delay in the designation of the 
' aggressor would continue to exist; or the Council would be endowed with 
extensive powers in virtue of Article 11 and would be able to bring about a 
cessation of hostilities before the determination of the aggressor. But then 
_ the system of positive law would be changed and there would be a return to 
the prevention of war by means of a reinforced Article 11. Article 16, and, 
consequently, the problem of aggression, would be abandoned, at least in so 
far as the direct prevention of war is concerned. 

The internal contradiction which we have established in the proposals of 
M. Diamandesco is inherent in all systems which see in action against the 
aggressor the final means to be taken for the purpose of preserving the peace. 
It is sometimes less apparent, for different authors recommend recourse to 
other means designed to localize the conflict and to permit a more simple 
definition of the aggressor. But it exists nevertheless. It has been well said 
that prevention should begin before war breaks out and that it should be 
sought in the collective control of threatening situations °t and in the effective 
control of armaments.** But then the question would only be pushed 
back: if the preventive control should fail, one would be compelled to organize 


18 On, cit., p. 284. 

18 Cf. Quincy Wright, ‘The Test of Aggression in the Italo~Ethiopian War,” this JOURNAL, 
Vol. 30 (1936), p. 53. 20 Op. cit., pp. 220 ff., 234 ff. 

31M. Bourquin, “Le problème de la sécurité internationale,” Recueil des Cours de l'Aca- 
démte de Droit International (1934-ITT), p. 534 ff. 

2 R. Guillien, L'organisation préventive de la sécurité par la sanction et la convention relative 
auz armements (Rapport présenté par la délégation française A la Conférence Générale 
d’études sur la sécurité collective de Londres), 
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direct preventive action. The difficulties which we have encountered with 
reference to the theory of M. Diamandesco would present themselves at a 
later time, but they would appear nevertheless. 

A similar observation may be made concerning the official doctrine of the 
League of Nations, according to which action under Article 16 should be 
taken only after failure of Article 11. The application of the latter article 
is to permit the determination of the.aggressor and to prepare the way for the 
application of Article 16.3 An attentive study of the practice of the Council 
reveals to what extent this thesis is illusory. There is nothing to justify the 
contention that Article 11 must necessarily lead the League to designate the 
aggressor. In our study of Article 11 we have examined certain setbacks 
received by the Council in acting by virtue of Article 11; we would, however, 
be very much embarrassed by the question as to who was the aggressor in 
each particular case. We thus arrive always at the same result. If action 
under Article 11 should end with a failure, the powers of the Council by virtue 
of Article 16 would be paralyzed by the requirement of acting only against 
anageressor. If Article 11 is to permit the League to stop all wars, we do not 
see what the rôle of Article 16 is to be, beyond that of a purely penal function, 
which we may leave aside for the moment. 

The practical difficulties which are presented by the organization of the 
direct prevention of war based upon the idea of aggression have led certain 
authors to abandon the system of Article 16 and to recommend the strength- 
ening of the powers of the Council within the framework of Article 11. In 
this case, the problem of aggression loses all significance, for action under 
Article 11 is directed against the war and not against the delinquent eee 
ligerent. 

The practical advantages of this system are undeniable. Since it sai 
constitute an important reform of the Covenant and of actual practice, it is 
necessary to analyze it thoroughly before accepting it. On the other hand, 
itis essential to ask whether action under Article 11 is alone susceptible of 
fulfilling all of the requirements of a rational system of direct prevention of 
war. 

The argument of the partisans of Article 11 is unfortunately not decisive; 
it does not offer, moreover, any basis for the positive construction of the law 
of prevention of war. One of the most ardent supporters of this solution, 
Van Vollenhoven,*™ adduces only two valid reasons: the conditions of appli- 
cation of Article 11 do not necessitate the determination of the party at fault, 
and its procedure is more simple and more rapid than that of Article 16. 
This argument is very strong, but it is not definitive. We have adhered to 


1 CY. the Rutgers memorandum on Art. 11, Documents as la Commission Préparatoire du 
Désarmement, série VI, n° 156, p. 149. See also, H. Wehberg, International Policing (Lon- 
don, 1935), p. 82 ff.; de Brouckère, “La prévention de la guerre,” Recueil des ee de 
P Académie de Droi Titarhaional (1984-IV), p. 63 ff. 

“ Du droit de la pair (The Hague, 1932), p. 199 ff. 
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it, in criticizing the theories of the proponents of Article 16, but solely be- 
cause we are unable to see how, in the present state of international organiza- 
tion, the determination of the aggressor can be of aid in preventing war. If 
one could resolve the difficulty, and a prior: this eventuality cannot be ex- 
cluded, the argument would still prove nothing. This is all the more true in 
that Van Vollenhoven’s other reasons turn against himself. He prefers the 
solution of Article 11 because, in his opinion, Article 16 has been deprived 
of its content and definitively abandoned by the League of Nations. How 
can one forget that Article 11 has likewise been divested of its original 
aim? The prophecy of Van Vollenhoven relating to the fate of Article 16 
has already been shown to be incorrect; we have seen that it constitutes at 
the present time the basis of League action against war. 

The theory of G. Cohn is far more profound and original. In addition to 
noting the above considerations as to the practical difficulty of determining 
the aggressor, M. Cohn rejects the system of Article 16 because, in his opinion, 
it is based upon the idea of punishment, an idea which is inapplicable in in- 
ternational law. He urges, therefore, simultaneous action against both bel- 
ligerents.25 His vigorous criticism cannot be passed unnoticed. It compels 
reflection and the revaluation of accepted ideas. However, it is not success- 
ful, in our opinion, in establishing firmly the solution which he proposes. Is 
the idea of punishment absolutely foreign to international law? M. Cohn 
affirms it too easily. But it is curious to note that he has not totally freed 
himself of the notion. As M. Bourquin has remarked: “Dr. Cohn recom- 
mends repressive measures, but only those which are directed against war as 
such.” 26 It suffices to point out that M. Cohn envisages the suspension of the 
laws of war with regard to belligerents.27 That, it would seem, is emphat- 
ically a punishment. | 

But—and here we touch the central point in M. Cohn’s argument—is it 
true that Article 16 aims solely at the chastisement of the guilty party? Is 
it not rather a measure of execution or enforcement designed to “cause en- 
gagements of the League to be respected”? Both opinions are sustained by 
writers of weight.?® 


z G. Cohn, Kriegaverhitiung und Schuldfrage (Leipzig, 1931), pp. 92 fi., 45 fi., and 96 ff.; 
Rapport sur le système des sanctions de Varticle XVI du Pacte et le rôle futur de la neutralité 
(présenté à la Conférence de sécurité collective), pp. 4 ff., 12 ff. 

2 M. Bourquin, Rapport général sur les Mémoires préparatoires (présenté à la Conférence 
de sécurité collective), p. 39, note 1. 

1! Rapport sur le système des sanctions, id., p. 18. 

38 The following, among others, affirm the penal character of Art. 16: H. Wehberg, ‘Le 
problème de la mise de la guerre hors la loi,” Recueil des Cours de l Académie de Droi Inter- 
national (1928-IV), p. 166 ff.; M. Bourquin, “Règles générales du droit de la paix,” tbid. 
(1981-I), p. 180; P. Barandon, Le système juridique de la 8. D. N. pour la prévention de la 
. guerre (Paris, 1933), p. 305; and N. Politis, Documents de la Commtssion Préparatotre de la 
Conférence du Désarmement, série IV, p. 67. According to P. Guggenheim, Art. 16 regulates 
forced execution against a violator of the Covenant. Der Vélkerbund tn seiner politischen 
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In order to prove that it is a penal measure, M. Cohn invokes the fact that 
the application of Article 16 is the legal consequence of a delinquency and 
that it cannot be qualified as an execution since there is nothing to execute. 
Both considerations appear to us to be erroneous. 

From the fact that Article 16 is applied only as the result of a delinquency, 
it does not necessarily follow that it is based upon the idea of punishment. 
The penalty is only one of the social reactions against the delmquency; there 
are others, as, for example, police action which tends to reéstablish order and 
to restore the status quo ante. Article 16, however, is related to police action 
precisely because one does not perceive the juridical act for which it serves 
as a measure of execution. From this M. Cohn believes that he can deduce 
that it is a penalty and not an act of execution, a view which is based upon 
an inexact notion of execution. In case of emergency, police action contains 
at once an injunction and an “exécution d’office.” Viewed externally, it 
presents itself only under the aspect of a constraint directed against one who 
contravenes police regulations.2® One does not perceive the injunction ad- 
dressed by the police; he can ascertain only the material fact of the execution. 

This situation is presented in the same manner with regard to Article 16. 
The material action sanctions the system of indirect prevention of war con- 
tained in Articles 12 to 15. Without pushing the analogy to its conclusion, 
we must admit that there is more apparent similarity between the situation 
of the Council acting under Article 16 and the activity of the police, than © 
there is between the Council and the penal judge. 

A summary analysis of the juridical nature of Article 16 suffices to enable 
us to see that the argument of M. Cohn, although ingenious, does not supply 
irrefutable proofs of the proposition which would eliminate the problem of 
aggression from the law of the prevention of war. It does not sufficiently 
clarify the question as to whether or not the direct prevention of war should 
be based upon discrimination between the aggressor state and the victim. 
It is necessary to study the problem still more thoroughly, and to relate it to 
the general principles that govern the political and legal organization of every 
society, while taking account, of course, of the peculiarities presented by in- 
ternational society .*° 


und rechtlichen Wirklichkeit (Berlin-Leipzig, 1932), p. 146. Schficking and Wehberg speak 
at times of “Strafsankitonen,” and at others of “Zwangsvollsireckung.’’ Die Satzung des 
Vélkerbundes (2d ed., Berlin, 1924), pp. 608, 618, 602 ff. 

” P, H. Teitgen, La police municipale (Paris, 1934), p. 339 ff. 

30 Our appeal to general principles has nothing in common with “the general principles of 
law recognized by civilized nations,” to which reference is made in Art. 38 of the Statute of 
the Permanent Court of International Justice. We have shown elsewhere that one cannot 
admit their character as a formal source of law. We are able to invoke them only as a legis- 
lative ideal, or, in other words, as a material source. L. Kopelmanas, “Quelques réflexions 
au sujet de l’article 88, 3° du Statut de la C. P. J. 1.,” 48 Rev. gén. de droit int. pub. (1986), p. 
285 ff. 


THE PROBLEM OF AGGRESSION AND THE PREVENTION OF WAR 253 


MI 


We have ascertained that the organization of the direct prevention of war 
in positive law is deficient both in cases in which it has been directed against 
the aggressor and in which the international society has acted without 
making any discrimination between the belligerents. The proposals of the 
doctrinal writers in both senses do not appear to be convincing. Shall 
we be more successful in proceeding to an analysis of the notion of the 
prevention of war and of its construction in the various internal legal 
orders? 

_ All law is concerned with the problem of social defense against disorder 
and violence. In our policed societies of today, it no longer presents the 
same acute character as was formerly the case. Nevertheless, it exists. In 
what manner are security and equilibrium guaranteed by the internal law? 
First of all, by indirect prevention. In this study, devoted exclusively to 
direct prevention, we must pass over this means, but we cannot neglect to 
. observe that security, that is, the absence of disorder, can exist definitively 
only if the greater part of the causes of friction are eliminated by a satisfac- 
tory organization of justice, both attributive and distributive. But what 
interests us most directly is to determine how internal law reacts in situations 
in which indirect prevention has not been able to prevent the outbreak of 
disorder. What will be the nature of the direct action taken against violence? 
In international law, a large number of authors consider that the immediate 
reaction ought to be assured by the penal repression of the disorder. Is it 
the same in internal law? 

To pose the question is to give the answer. The penal judge intervenes 
only after order has been reéstablished. The sentence which he pronounces, 
and which contains, among other things, the determination of the aggressor, 
has no relation to the maintenance of security; it aims only to punish the 
author of the disorder. If one is able to speak of the preventive character 
of penalties, it is only in so far as one hopes to deter future delinquents 
through fear of a severe penalty. Penal law participates in prevention only 
indirectly. 

The task of maintaining good order and security in a given society falls 
to the executive power, or, more exactly, to the police. An immediate re- 
action to an aggression is a police function. How is the intervention of the 
police organized? The execution of a function and the rights of the organ 
which is charged therewith are derived from the purpose to which the func- 
tion is devoted. The practical organization of the competence of police 
agents is dominated by the requirement that it is called upon to maintain 
material order. The conditions of police intervention result likewise from 
this requirement: the police must act as soon as the material order is threat- 
ened. It matters little whether the judicial order has been violated or not, 
or that the police should know the fomenter of the disorder; the police knows 
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only a situation of fact, and the solution of the juridical proper which may 
be superimposed thereupon is of no concern to ib." 

As soon as & brawl breaks out in the street, the police should sesame the 
“combatants,” without inquiring as to who committed the first attack... It 
must act in case of serious disorder, and its abstention may be considered as 
an abuse. wherever the juridical order organizes and assures the control of 
administrative acts.22 Its intervention will consist of making injunctions, 
followed, in case-of disobedience, by immediate execution.®? But although 
this method of regulation may assure the maintenance of order, it runs the 
risk of resulting in police arbitrariness and in the commission of an injustice 
in the event that the police action should be directed against an innocent vic- 
tim of the attack. The internal law is able to avoid these difficulties in sub- 
mitting the action of the police, on the one hand, to the control of a superior 
organ, and, on the other, in obliging the penal judge to pronounce against the. 
party at fault. The question of the aggressor, indifferent in so far- as direct 
action against disorder is concerned, receives its whole importance from the 
fact that it enables one to. ensure justice, without which the maintenance oi 
. the social order would become problematical. . 

The technical construction of. the police action is governed by the notion 
of urgency; that of the determination of the aggressor by the idea of justice. 
It does not have to be rapid, but it must be sure. The principal problem will 
be to find an impartial judge. As to the acts of violence, the most general 
and most vague definition and incrimination will suffice. It is in this way 
that the repression of violence is organized in most modern juridical systems. . 

Let us apply to international law the principles which we have developed. 
It is first to be noted that the peculiarities of international society, far from 
opposing such a transposition, imperiously demand it. The urgent nature of 

n Teltgen, op. ci., p. 60 ff. See Tomeranyi, “Polizeidiskretiondre Verfiigungen—gericht- 
licher Rochtechuts, ”3 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht (1988), 

228 
ĝ 3 Teitgen, op. cit., p. 500 ff.; L. Kopelmanas, in 42 Rev. gén. de droit int. pub. (1935), p 
621 ff., and esp. p. 621, n. 3. 

a The rules which we have just developed have been based upon French administrative 
law. At first view, it would seem that German law provides a somewhat different solution. 
In fact, the German police may only intervene against those who have caused the disorder. 
See paragraph 18, Prussian law upon the administrative police of June 1, 1931; W. Jellinek, 
Verwaltungsrechi, p. 428 ff.; Fleiner, Les principes générauz du droit administratif allemand 
(Paris, 1983), p. 245 ff. The difference, however, is only superficial. Paragraph 21 of the 
Prussian law cited above permits the police to act in case of necessity even against persons 
who have not caused the disorder. The state of necessity arises in every case in which the 
police are obliged to act under the threat of grave disorder, and without being able to asoer- 
tain the guilty person or pergons. From this point of view, there is no difference between 
the French and the German solutions. We believe that the French system is the more 
logical, for, in our opinion, the “exceptional” case envisaged in the Prussian law will present’ 
itself more frequently than that envisaged in paragraph 18. 
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direct action against war is still more marked in international law, and the 
determination of the aggressor still more difficult. We therefore arrive nec- 
essarily at the conclusion that in case of war or threat of war, international 
society must possess an organ analogous to the internal police for the purpose 
of acting against acts of war, without raising the question as to which of the 
belligerents is at fault. It should not be forgotton that the absence of dis- 
crimination between the aggressor and the victim would be of a nature to 
facilitate the action against war through avoiding the wounding of national 
susceptibilities. ~ i ` 

Against this construction it may be objected that it would place the state 
which is attacked at a disadvantage, especially if it were the weaker. It is 
incontestable that this objection has weight if one thinks of the Italo-Ethi- 
opian conflict.24 But it exists only in so far as the preventive action begins 
too late, as in that war. The police action should be put into motion as soon 
as the threat of war is manifested. In this case, the aggressive intent of a 
state may be indicated by its refusal to obey the injunctions of the police, 
and the action can be directed against it alone. But it must be remembered 
that the problem of aggression, as it is construed in the positive law, is not in 
question. The police acts against the eventual aggressor only inasmuch as 
its attitude constitutes a threat of disorder; it remains a police action which 
has no tendency to chastise the guilty party and is not conditional upon ag- 
gression, but only upon the necessity of maintaining public order. 

As in internal law, it is evident that the action against war must be made 
effective. It must'be able to stop the war definitively. This is the essential 
and prerequisite question in international organization. The injunctions 
of an international organ must not be a mere brutum fulmen. This is not 
the place to utter prophecies as to how the enforcement of these injunctions 
may be assured. In our opinion, there is no other course than the constitu- 
tion of an international police force. Although this solution is not a likely 
one at the present time, we believe that it is not to be excluded absolutely. 

Moreover, the construction of direct action against war should obey rules 
analogous to those which we have derived from the study of internal law. 


% The experience of the sanctions imposed upon Italy during the Italo-Ethiopian conflict 
seems to confirm our thesis rather than to contradict it. It cannot be doubted that the 
failure of the sanctions was the result, in large part, of the inaction of the Council following 
the Wal-Wal incident. Cf. G. Scelle, “Théorie et pratique de la fonction exécutive en droit 
international,” Recueil des Cours de l Académie de Droit International (t. 55, 1936), p. 152 ff. 
Account must be taken of the fact that this inaction was rendered inevitable by the desire 
of the Council to act only against the aggressor. How could one determine the aggressor 
without deciding to whom Wal-Wal belonged? See Ch. Rousseau, ‘Le conflit italo-éthio- 
pien,” 44 Rev. gén. de droit int. pub. (1937), p. 5 ff. The difficulty in determining the ag- 
gressor resulted in delaying action against the war. When the aggression became evident, 
it was already too late to act effectively. Would one wish better proof of the impossibility 
of basing a solid system of-war prevention upon the notion of aggression? 

3 See L. Kopelmanas, in 42 Rev. gén. de droit int. pub. (1935), p. 636 ff. 
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The necessity and the effectiveness of international police organs should be 
submitted to the control of a superior organ, preferably a jurisdictional one.*® 

Viewed in this manner, direct action against war leaves no place for the 
determination of the aggressor. A veritable police action, it is directed 
against the fact of war and not against a violation of law constituted by an 
act of aggression. Upon this point we agree with the ideas of the partisans 
of Article 11 and particularly with those of M. Cohn. We do not follow him, 
however, in his conception of fault in international law. The notion of fault, 
on the contrary, appears to us indispensable, but it should be confined within 
its own domain, that of penal repression. It is indispensable, for it would 
be unjust that an aggressor escape all chastisement; its preventive value as 
a deterrent, moreover, is undeniable. But the penal idea should not be car- 
ried over into the domain of direct prevention. 

It is from such a transposition that Article 16 proceeds. Although it is 
in principle a provision designed to ensure that the engagements of the League 
be respected, and therefore a police measure," Article 16 had in the minds of 
certain of its authors a subsidiary penal aim.®® In this way, one is able to 
explain why action under Article 16 is directed against the aggressor state. 
We have already shown that such a solution is untenable from the point of 
view of direct prevention. It is no more tenable in so far as it concerns the 
punishment of the guilty party. The problem of aggression must be solved, 
although it is not of the same urgent character as that of the direct preven- 
tion of war. But the determination of the aggressor, restricted to its proper 
domain—that of repression—will demand solutions other than those which 
have been adopted in positive law and are approved by the greater number 
of doctrinal writers. At the present time, attention is concentrated upon 
the attempt to render the definition of the aggressor as precise as possible. 
If this attempt can be abandoned, the solution of the future will envisage the 
establishment of an impartial organ charged with the determination of the 
aggressor, often after a thorough and lengthy inquiry. A theory of penalties, 
adapted to interstate relations, will also have to be constructed. Thus, the 
definition of aggression will fade into the background of international pre- 
occupations. 


* See L. Kopelmanas, in 42 Rev. gên. de droit int. pub. (1985), p. 621 ff. 

37 We see very clear proof of this in the manner in which sanctions were applied against 
Italy. They were in no way intended to punish her, but to render war more difficult and 
to lead to the conclusion of peace. In no other way can one comprehend the various plans 
of conciliation, all of which in fact acknowledged and accepted the Italian victories. 

28 See especially the first Wilson plan, Arts. 6, 7 and 10. D. H. Miller, The Drafting of 
the Covenant, Vol. H (New York-London, 1928), p. 14 ff.; and the ‘British Draft Conven- 
tion” of Jan. 20, 1919, Ch. IO, Art. 18, par. 3. Jttd., p. 112. 

The present construction of Art. 16 recalls the solutions of the problem of police organiza- 
tion in undeveloped societies. The central power, incapable of organising an effective 
police, delegates this task to its component groups. The members of the group are held 
collectively responsible for the repression of offenses. It is in this indirect fashion that the 
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A comparative analysis of the notions of aggression and of the prevention 
of war has shown us that in an organized international society the problem 
of aggression. must be viewed in an entirely different manner from that in 
which it is today. Eliminated from the domain of the direct prevention of 
war, in which it plays a considerable réle at the present time, it must be rele- 
gated to that of penal repression. In this domain, however, its juridical 
construction will present noticeable differences from those which have been 
accepted in modern practice and doctrine. 

Must it be said that the entire movement which has resulted in the con- 
clusion of pacts of non-aggression based upon a rigid definition of the ag- 
gressor is without value? That would be far from our thought. On the 
contrary, full recognition should be given to the statesmen and jurists whose 
efforts have resulted in a partial success within this field. We feel obliged, 
however, to point out that the value of all these documents is only a diplo- 
matic one. In a world full of ambuscades and insecurity, they form & bar- 
rier, precarious it is true, against an eventual aggression; they proclaim that 
a certain number of states have decided to renounce violence and even to bar 
the way to bellicose states. 

We do not underestimate this value, but we may suggest that jurists have 
nothing to gain in constructing the rational organization of the international 
community upon bases which are merely fragmentary. We have attempted 
to show that the present development in no way corresponds to the exigencies 
of the social order, and we believe that a society built without regard to these 
exigencies has no prospect of arriving at the degree of stability essential to 
the full-development of all human activities. 

But the task of the jurist stops at this point. He is able only to set forth 
the norms which govern, or ought to govern, social organization. The prac- 
tical establishment of these norms is a function of statesmen, of legislators. 
Will this establishment come about? The response to this question can to- 
day be given only by a prophet; tomorrow, it will be given by the historian. 


central power hopes to force the members of the group to punish the guilty persons themselves, 
and thus to maintain order. It is very possible that the framers of the Covenant had un- 
consciously the same idea. It must be noted that this type of responsibility, semi-~adminis- 
trative and semi-penal, disappears from the moment that the central power itself becomes 
capable-of assuring material order within the entire society. One may therefore presume 
that an effective and rational organization of the powers of the League of Nations in virtue 
of Art. 11 will relegate Art. 16 to the realm of historical memories. 


NEUTRALITY LAWS OF THE UNITED STATES 


By Epwarp DuMBAULD 
Special Attorney, Department of Justice of the United States 


The so-called “neutrality laws” of the United States are statutory pro- 
visions, a part of the penal law of the United States, and should be clearly 
distinguished from the obligations imposed upon the United States by inter- 
national law. They may be regarded as an instance of the enforcement of 
international law by municipal law in the United States, t and originated in 
the endeavors of the administration of President Washington to discharge 
the duties owed by the American Government as a neutral nation during the 
war between England and France in 1793.2 They punish criminally the 
commission of acts forbidden by the law of nations. As was well said by the 
Joint State and Navy Neutrality Board in 1916, “The doer of the wrongful 
act is accountable only to the United States, while the United States is itself 
accountable to a foreign government for the commission of the act. In this 
respect the neutrality laws differ from ordinary penal statutes, because the 
prohibited acts affect the international relations of the United States in addi- 
tion to any effect they may have upon domestic tranquillity and order.” 3 

The distinction between the international obligations of neutrals 4 and the 
provisions of the statutes of the United States may be made clear in a num- 
ber of ways. The obligations of a neutral state under international law are 
uniform and identical for all nations; but not all nations have followed the ex- 
ample of the United States and Great Britain by enacting comprehensive 
municipal legislation to assure observance of the duties of neutrality.” In 


1 Quincy Wright, The Enforcement of International Law through Municipal Law in the 

United States (1915), 114 ff.; J. B. Scott, Proc. Am. Sos. Int. Law, 1933, 16 ff. 

_ 18ee Charles M. Thomas, Analai Neutrality in 1793 (1931); and Charles 8. Hyneman; 
The First American Neutrality (19384). 

3 Report of the Neutrality Board, Feb. 21, 1916. 

4 To be found in any manual of international law, and enumerated in a document published 
by the Department of State in May, 1918, entitled ‘The Laws of Neutrality as Existing on 
August 1, 1914.” 

‘Fenwick, The Neutrality Laws of the United States (1913), viii; J. B. Moore, Interna- 
tional Law Digest, VII, 1004-1006. Cf. P. C. Jessup, American Neutrality and Interna- 
tional Police (1928), 12; T. A. Walker, The Science of International Law (1893), 442-443; 
Fauchille, Traité de Droit international public (8 ed. 1921), IL, 645; French Penal Code, 
$§ 84-85; Italian Penal Code, § 244; Spanish Penal Code of Sept. 8, 1928, §§ 233-234. 
In Great Britain such provisions have been embodied in the Foreign Enlistment Acts of 
1819 and 1870, modeled on the American act. Early foreign enlistment acts were inspired 
not so much by the desire to enforce duties of neutrality as to avoid depletion of the nation’s 
man power by the enlistment of British subjects in the military service of other nations. 
‘Charles Warren, Memorandum of Law on the Construction of Section 10 of the Bede 
Penal Code, Washington, Govt. Printing Office, 1915. 
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1856 Attorney General Cushing emphasized the fact that British recruiting 
within the United States for the Crimean War constituted a violation of the 
sovereignty and rights of the United States under international law, even 
though infractions of the municipal law of the United States were ingeniously 
avoided. In 1913 Mexican troops taking refuge in the United States were in- 
terned in exercise of the President’s power to secure compliance with the ob- 
ligations of the United States under international law, though no violation 
of the neutrality statutes had been committed.* Similarly, prosecutions un- 
der provisions of the Criminal Code other than “the neutrality statutes 
proper” have been resorted to in order to fulfill the international obligations 
of the United States.” Moreover, it has been pointed out that various acts 
incompatible with the international obligations of the United States are not 
prohibited by existing neutrality laws. On the other hand, in some respects, 
notably in provisions for an embargo on the shipment of arms from the 
United States, the statutes of the United States go further than would be re- 
quired by international law. Recent legislation designed to limit traffic in 
arms and munitions of war is based upon the policy of making it easier for 
the United States to remain a neutral by avoiding controversies with belliger- 
ents regarding interference with neutral rights. “In order to keep out of war, 
it will be necessary . . . for the United States to do far more than merely 
comply with its legal obligations of neutrality. In order to avoid friction 
and complications with the belligerenta, it must be prepared to impose upon 
the actions of its citizens greater restrictions than international law requires. 
It must also be prepared to relinquish many rights which it has heretofore 
claimed and asserted.” ® 

Moreover, it is well settled that some provisions of neutrality legislation 
are applicable where international war 1° does not exist, but merely a domes- 


8 Ex Parte Toscano (1913), 208 F. 938. Cf. Charles Warren, Supplemental Brief in Sup- 
port of the Power of the Executive (in the Absence of Legislation by Congress) to Prevent a 
Breach of International Obligations Imposed upon the United States by the Law of Nations 
or by Treaty. Washington, Govt. Printing Office, 1915. 

? Report of Attorney General Gregory, 1915, 44-45: “While most of these cases were not 
brought under the neutrality statutes proper, in part, at least, they grow out of the obligations 
of the United States with respect to neutrality.” Charges included: conspiracy to defraud 
the United States in obtaining passports for Germans, unlawful transportation of explosives 
in interstate commerce, perjury in making statementa before a Grand Jury regarding the 
Lusttania’s armament, etc. Cf. Report, 1916, 52-54. 

8 Fenwick, op. ctt., 188; Attorney General Gregory’s Annual Report (1916), 13: ‘The pres- 
ent laws relating to neutrality are clearly defective. In some cases, no statutory provision 
whatever is made for the observance of obligations imperatively imposed by international 
law upon the United States; in other cases inadequate provision is made.” 

' Former Assistant Attorney General Charles Warren, ‘Troubles of a Neutral,” 12 
Foreign Affairs (No. 3, April, 1934), 377-394, at 378. 

18 But the Act of June 185, 1917, applies only in case of international war, while the recent 
arms embargo legislation of 1935 and 1936 requires not only the existence, but the proclama- 
tion, of war. On the other hand, the Joint Resolution of Jan. 8, 1937, applies only to the 
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tic insurrection Attorney General Hoar in an opinion rendered December 
16, 1869, said: “The statute of 1818 is sometimes spoken of as the Neutrality 
Act; and undoubtedly its principal object is to secure the performance of the 
duty of the United States, under the law of nations, as a neutral nation in re- 
spect to foreign powers. But it is an act to punish certain offenses against 
the United States by fines, imprisonment, and forfeitures, and the act itself 
defines the precise nature of those offenses.” 2 Attorney General Harmon 
in an opinion given December 10, 1895, stated: “While called neutrality laws, 
because their main purpose is to carry out the obligations imposed upon the 
United States while occupying a position of neutrality toward belligerents, 
our laws were intended also to prevent offenses against friendly powers 
whether such powers should or should not be engaged in war or in attempting 
to suppress revolt. But as our failure to pass such laws would not diminish 
our international obligations, so passing them does not increase such obliga- 
tions.” 18 In the case of United States v. Blair-Murdock Company,* Judge 
Dooling declared that “Section 10 is designed to protect the sovereignty of the 
United States, and could be violated as well at a time of universal peace, as it 
could be at the time of almost general war.” On July 31, 1885, Secretary of | 
State Bayard explained to the Spanish Minister: “I need scarcely remind you 
that the phrase ‘Neutrality Act’ is a distinctive name, applied for conven- 
ience’s sake merely, as is the term ‘Foreign Enlistment Act’ to the analogous 
British Statute. The scope and purpose of the Act are not thereby declared 
or restricted. The Act itself is so comprehensive that the same provisions, 
which prevent our soil from being made a base of operations by one foreign 
belligerent against another, likewise prevent the perpetration within our ter- 
ritory of hostile acts against a friendly people by those who may not be legiti- 
mate belligerents, but outlaws in the light of the jurisprudence of nations. 
There is and can be no ‘neutrality’ in the latter case.” 15 

The real purpose of the neutrality laws is to prohibit the commission of 
unauthorized acts of war by individuals within the United States. The Su- 
preme Court has said that: “No nation can permit unauthorized acts of war 
within its own territory, in infraction of its sovereignty, while good faith 
toward friendly nations requires their prevention,” 1° and that “ the law of 
civil war now raging in Spain. It is obvious that neutrality in the sense of international law 
is not involved in such a case unless the combatants shall have bean recognized as belligerenta; 
and the expression ‘neutrality legislation,” as applied to that enactment, is purely a term of 
convenience. l 

n The leading case is The Three Frienda (1897), 166 U. S. 1, reversing Judge Locke’s opinion 
below, 78 F. 175. The same view was taken in Wiborg v. United Statea (1896), 163 U. 8. 
632, and in United States v. O’Sullivan (1851), 27 Fed. Cas. No. 15, 974. Dicta to the con- 
trary were expressed in the Carondelet (1889), 37 F. 800; the Conserva (1889), 38 F. 431; 
United States v. Trumbull (1891), 48 F. 99; and the Jtata (1803), 56 F. 505. 

1213 Op. 177, 178. 821 Op. 267, 270. M4 (1915) 228 F. 77, 79. 


u Bayard to Valera, July 31, 1885, For. Rel. 1885, 776. 
16 The Three Friends (1896), 166 U. S. 1, 62. 
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nations requires every national government to use ‘due diligence’ to prevent 
a wrong being done within its own domain to another nation with which it is 
at peace, or to the people thereof.” 1!" In United States v. O’Sullivan,'® 
Judge Betts stated: “The rule is founded on the impropriety and danger 
of allowing individuals to make war on their own authority, or, by mingling 
themselves in the belligerent operations of other nations, to run the hazard 
of counteracting the policy or embroiling the relations of their own govern- 
ment.” 1® Secretary of State Jefferson declared, “No citizen has any right to 
go to war on his own authority. . . . Indeed, nothing can be more obviously 
absurd than to say that all citizens may be at war and yet the nation be at 
peace.” 20 In President Jefferson’s message of October 17, 1805, he pointed 
out the need “to restrain our citizens from embarking individually in a war 
in which their country takes no part.” Secretary of State Madison in- 
formed the Spanish-American adventurer Miranda in 1806 that “Tf a hostile 
conduct towards Spain should at any time be required by her conduct towards 
the United States, it would take place not in an underhand and illicit way, 
but in a way consistent with the laws of war and becoming our national 
character.” 22? Former Attorney General Cushing wrote: “If, on the one 
hand, in the case of war between two other Powers, the United States desire 


17 United States v. Arjona (1886), 120 U. 8. 479, 484. 

18 (1851), 27 Fed. Cas. No. 15,974, p. 376. 

18 Tn his charge to the jury in Henfield’s case, Justice Wilson pointed out that individual 
acts of war would lead to reprisals against the nation, as well as civil disunion. “Tf one citi- 
zen of the United States may take part in the present war, ten thousand may. If they may > 
take part on one side, they may take part on the other; and thus thousands of our fellow- 
citizens may associate themselves with different belligerent powers, destroying not only those 
with whom we have no hostility, but destroying each other. . . . Asa citizen of the United 
States, he was bound to act no part which could injure the nation; he was bound to keep the 
peace in regard to all nations with whom we are at peace.” U. S.v. Henfield (1793), 11 Fed. 
Cas. No. 6,360, pp. 1119-1120. Cf. Iredell’s charge to the grand jury in North Carolina, 
June 2, 1794 (G. J. MoRee, Life and Correspondence of James Iredell, 1858, II, 410-411): 
“As the Constitution of the United States intrusted the Congress alone with the authority 
of declaring war, or permitting any inferior species of hostility, it was evident that until they 
exercised such an authority, it was the duty of all citizens of the United States to remain in a 
state of peace and neutrality with all the hostile powers. . . . None can deny that if one 
citizen could take a part in the war, all might. Suppose such an event. We should then 
present the ridiculous and contemptible spectacle to the world, of the officers of our govern- 
ment, in their official transactions, bound to a strict neutrality, and the people themselves, 
by whose authority and on whose behalf they act, individually engaged on one side or the 
other . . . for a foreign quarrel . . . thus cutting one another’s throats.” Judge Iredell 
(p. 423) stated that his doubts whether a prosecution would lie in the absence of statute had 
been removed by the able arguments in an important case (U. 8. v. Henfield). 

20 Jefferson to Mr. Morris, Minister to France, Aug. 16, 1798, For. Rel. 1, 168; Moore, 
Digest, VIL, 917. 

1 Richardson’s Messages and Papers of the Presidents, I, 8361; Moore, Digest, VII, 1011. 

n William 8. Robertson, “Francisco de Miranda and the Revolutionizing of Spanish 
America,” Annual Report of the American Historical Association for the year 1907, 60th 
Cong., 2d Sess., H. Doc. 1282, Vol. 1, 864. 
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and intend to be neutral, it is to be hoped they will not suffer themselves to 
be misled by the interests of some shipbuilders, or the wild schemes of some 
band of adventurers, foreign or domestic, or even by the sentiment of sym- 
pathy for this or that foreign cause, into permitting violations of the law of the 
land and of the rights of other States. If, on the other hand, the United 
States at any time desire or intend to go to war with some foreign Power, 
whether for inducements of sentiment or for objects of ambition, it is to be ., 
hoped they will manfully say so, in the face of the world, and will not sneak . | 
into national hostilities by means of the expeditions or equipments of pri- 
vate persons, citizens or foreigners, conducting war in disguise while the Gov- 
ernment falsely pretends to be at peace.” 78 

While the law of nations prescribes the duties which neutrals are bound | 
to observe, it leaves to the discretion of the individual state the determination 
of what particular statutory authority or administrative machinery may be 
necessary to secure compliance with those duties. After President Washing- 
ton’s proclamation of April 22, 1798, the need for legislation by Congress 
soon became apparent, though at first an effort was made to punish violations . 
of the proclamation as common law crimes. On May 22, 1798, Chief Justice 
_ Jay, in a charge to the Grand Jury at Richmond, and Justices Wilson, Iredell 
and Peters in United States v. Gideon Henfield, ** in July, 1793, held that in- 
ternational law could be enforced criminally as well as civilly without legis- 
lation. Henfield was an American citizen who enrolled as a seaman on 
board the French privateer Citizen Genet, which was commissioned by the 
French Minister within the territory of the United States. Attorney Gen- 
eral Randolph gave an opinion to the Secretary of State and also appeared 
at the trial to maintain the proposition that Henfield was punishable under 
the common law for violation of the law of nations without any legislation by 
Congress. Henfield was acquitted. The doctrine of federal common law 
` crimes was subsequently repudiated by Randolph, as well as rejected in the 
case of United States v. Hudson and Goodwin. 

Consequently the Act of June 5, 1794,8 was passed. The legislation was 
recommended by President Washington in his message of December 3, 1793. 
The Act was drafted by Hamilton and passed by the casting vote of Vice 
President John Adams. Albert Gallatin, an opponent of the bill, had been 
excluded from the Senate, and a tie vote resulted. A supplemental Act of 
June 14, 1797,7 was passed to punish piratical hostilities against citizens of 
the United States. 

In the case of Gelston v. Hoyt *8 it was held that the Act of 1794 did not 

33 Caleb Cushing, The Treaty of Washington (1873), 178. 

1“ Wharton’ s State Trials, 49; 11 Fed. Cas. No. 6, 380 (1798). Wilson charged the Grand 
Jury on July 22, and also delivered the charge at Henfield’s trial. 

% (1812) 7 Cranch. 82. There was a conviction at common law in United States v. Ravara 


(1794), 27 Fed. Cas. No. 16,1222. 
#1 Stat. 381. 1! I Stat. 520. 38 (1818) 3 Wheat. 248. 
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apply to fitting out a vessel to cruise against a new state which had not been 
recognized by the United States. Consequently, at the suggestion of the 
Portuguese Minister, in subsequent legislation broader language was used, 
the words “colony, district or people” being added to the expression “any for- 
eign prince or state” in describing the parties in whose service vessels might 
not be employed or against whom hostilities might not be committed. 

During Jefferson’s administration Aaron Burr was prosecuted for viola- 
tion of the neutrality laws at the close of the celebrated trial in Richmond 
before Chief Justice Marshall where he was acquitted of treason.?® Colonel 
William S. Smith, surveyor of the port of New York, was removed from office 
and prosecuted with Samuel J. Ogden, owner of the Leander, for participa- 
tion in the expedition headed by the Spanish-American adventurer Francisco 
de Miranda, which left New York on board that vessel on February 2, 1806.20 

During the revolts of South American countries against Spain and Portu- 
gal extensive complaints were made by the Spanish and Portuguese Minis- 
ters concerning privateers fitted out in American ports in violation of neu- 
. tral obligations. On December 20, 1816, the Portuguese Minister, Correa de 
Serra, urged the enactment of preventive legislation. Such laws, insuring 
respect for the rights of foreign sovereigns, he felt, would be more appropriate 
than the punishment of a few obscure offenders.*4 Accordingly, President 
Madison’s message of December 26, 1816, pointed out that “Existing laws 
have not the efficacy necessary to prevent violations of the obligations of the 
United States as a nation at peace towards belligerent parties,” and the Act 
of March 3, 1817,82 was passed. 

The Act of April 20, 1818,” codified and consolidated the rer of 1794 and 
1817. Its provisions were embodied in the Revised Statutes and in the pres- 
ent Criminal Code.*4 

The Canadian Rebellion of 1837 was the occasion for disturbances along 
the border and repressive measures by the United States Government. In 
spite of these precautions, an expedition recruited in the United States took 
possession of Navy Island with which communication from the American side 


1° United States v. Burr (1806), 25 Fed. Cas. No. 14,692. United States v. Burr (1807), 
25 Fed. Cas. No. 14,694. 

v United States v. Smith and Ogden (1806), 27 Fed. Cas. No. 16,341a-16,342b. 

2 Dana’s Wheaton, Elements of International Law (8th ed. 1866), Sec. 439, note, p. 559. 

a 3 Stat. 370. 33 Stat. 447. 

u U.S.C.A. Title 18, Secs. 21-30. The Act of 1818 prohibits acceptance and exercising 
of foreign commissions by American citizens within the United States; enlisting or hiring 
others to enlist or leave the country with intent to be enlisted; fitting out or arming vessels 
to be employed in the service of any foreign prince or state or of any colony, district or people, 
to cruise or commit hostilities against the subjects, citizens or property of any foreign prince 
or state or of any colony, district or people with which the United States is at peace; increas- 
ing or augmenting the force of a foreign warship; beginning or setting on foot or providing or 
preparing the means for a military expedition or enterprise to be carried on from the United 
States against the territory of such a foreign state with which the United States is at peace. 
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of the Niagara River was maintained by means of the ferry boat Caroline. 
On December 28, 1837, a party of English loyalists crossed into the United 
States and attacked the Caroline. After an affray in which several Ameri- 
cans were killed and wounded, the vessel was set on fire and allowed to drift 
over Niagara Falls. It was difficult to restrain American citizens along the 
border from resorting to arms to avenge this invasion of American soil. On 
January 5, 1838, President Van Buren issued a proclamation that the neu- 
trality laws would be rigidly enforced, and in a special message to Congress 
urged legislation enabling the Executive to prevent violations of American 
neutrality as well as to punish the offenders. Two months later Congress 
passed the Act of March 10, 1838,°5 authorizing seizure of vessels or munitions 
of war about to be used in unlawful hostilities. That Act remained in force 
for two years. 

From 1849 to 1851 several filibustering expeditions were organized in the 
United States for the aid of insurgents in Cuba. Acquisition of that island 
was advocated by pro-slavery interests in the Southern States. Lopez, a 
Spanish adventurer, led several expeditions before his execution by the Span- 
iards at Havana in 1851. From 1853 until he was shot at Truxillo in 1860, 
William Walker aided numerous expeditions against Mexico and various Cen- 
tral American couwntries.24 The most notorious of filibusterers, Walker found 
a determined antagonist in Attorney General Cushing. Cushing likewise 
took vigorous steps against British recruiting in the United States during the 
Crimean War.*? 

In 1866 and 1870 expeditions against Canada organized by the Fenian 
Brotherhood, a society seeking the overthrow of British rule in Ireland, called 
forth the exertions of the Attorney General and other governmental officials. 
An attempted revision of the neutrality laws in 1866 with a view to making 
them less stringent did not bear fruit.®* 

Expeditions in aid of Cuban insurgents were very frequent, especially in 
1869, 1884 and 1895. Judicial interpretation of the neutrality statutes, espe- 
cially on the point of what constituted a military expedition or enterprise as 
distinguished from a commercial transaction in munitions of war or the trans- 
portation of passengers, resulted from prosecutions and libels brought against 
persons and vessels engaged in these operations. Occasional litigation arose 
in connection with sporadic revolts in other Latin-American countries.®® 

The decade of revolutions in Mexico beginning in 1910 resulted in very 

% 5 Stat. 212. 

* Roy E. Curtis, “The Law of Hostile Military Expeditions as Applied by the United 
States,” this JOURNAL, Vol. 8 (1914), 1-387, 224-255. 

#1 34th Cong., Ist Sess., S. Ex. Doc. No. 85. 

3 Modification of the neutrality laws was opposed by George Bemis, American Neutrality: 
Its Honorable Past, Its Expedient Future (1868). 

9 Besides the cases cited in note 11, supra, see The Florida (1871), 4 Benedict 452; The 
Mary N. Hogan (1883), 18 F. 529; The City of Mexico (1885), 24 F. 33; The City of Mexico 
(1886), 28 F. 148; U. S. v. Robert and Minnie (1801), 47 F. 84; U. S. v. Pena (1895), 69 F. 
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strenuous endeavors by the Department of Justice, in conjunction with other 
agencies of the Government, to repress violations of neutrality. A joint Res- 
olution of April 22, 1898, enacted during the Spanish-American War to 
enable the President to prohibit exportation of coal or other material used in 
war, was amended on March 14, 1912,4 so as to make unlawful the exporta- 
tion of arms or munitions of war to any American country when the President 
makes proclamation of the fact that conditions of domestic violence there 
are promoted by the use of arms or munitions of war procured from the United 
States. Such an embargo was imposed by President Taft’s proclamation of 
March 14, 1912, which was revoked on February 3, 1914. Legal difficulties 
arose out of attempts on the part of the Army to continue to prevent ex- 
portation of arms, and to detain Mexican revolutionists without evidence 
sufficient to warrant prosecution. When the Carranza government was 
recognized by President Wilson on October 19, 1915, an embargo was again 
imposed. 

Upon the outbreak of the World War numerous prosecutions were insti- 
tuted against persons engaged in activities in the interest of Germany, and the 
neutrality laws regarding the setting on foot of a military expedition or en- 
terprise received further development at the hands of the courts in the light 
of conditions then prevailing.** The case of United States v. Blair-Murdock 
Company *5 was considered as having interpreted the neutrality laws in such 
a way that the British Government found itself at a disadvantage when com- 
pared with states having universal military training.*® Such countries, whose 
reservists already constituted a part of the army, could furnish them as- 
sistance to return for active service without violating the statute of the 
United States which prohibits recruiting.** 


983; U. S. v. Hart (1896), 74 F. 724; U. S. v. O’Brien (1896), 75 F. 900; U. S. s. Nunes (1896), 
82 F. 599; U. 8. v. Hart (1897), 78 F. 868, affd. 84 F. 799 (1898); U. S. o». Murphy (1898), 
84 F. 609; The Laurada (1898), 85 F. 760, affd. 98 F. 986 (1900), affd. 183 U. S. 604 (1902). 

4030 Stat. 739. This resolution contained no penal clause. A proclamation was issued 
by President Theodore Roosevelt on Oct. 14, 1905, affecting the Dominican Republic. 
30 Stat. 3183. u 37 Stat. 630. 

43 The Department of State seems to have followed the policy of helping established gov- 
ernmenta against revolutionists by the imposition of embargoes affecting only shipments to 
the insurgent forces. Instead of being “neutral’’ the United States even sold arms itself to 
the established Mexican Government when Charles Evans Hughes was Secretary of State, 
while prohibiting export to the revolutionists. See Joseph P. Chamberlain, “The Embargo 
Resolutions and Neutrality,” International Conciliation pamphlet No. 251 (1929), 275-276. 

“Cf. Ex Parte Orozco (1912), 201 F. 106. 

“ See United States v. Tauscher (1916), 283 F. 597; United States v. Sander (1917), 241 F. 
417; United States v. Ram Chandra (1917), 254 F. 635; Jacobsen v. United States (1920), 
272 F. 399. (1915) 228 F. 77. 

u Cf. Warren, Memorandum of July 30, 1915 (cited, note 5, supra), 26-29. 

47 The Act of May 7, 1917, 40 Stat. 39, amended Sec. 10 of the Criminal Code to permit 
enlistment within the United States of nationals of a country engaged in war with a country 
with which the United States is at war. 


266 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


..In 1916 the Attorney General made extensive recommendations for new 
. legislation regarding neutrality and foreign relations.*® These brought forth 
the Act of June 15, 1917,4° which remedied defects revealed in the earlier Act 
of March 4, 1915.5 The Joint Resolution of January 31, 1922,51 extended 
the applicability of the provisions enacted in 1912 by authorizing the Presi- 
dent to impose an embargo on the exportation of arms or munitions of war to 
any country in which the United States exercises extraterritorial jurisdiction, 
as well as to any American country, when conditions of domestic violence exist 
which are or may be promoted by the use of arms or munitions of 
war procured from the United States. Several embargoes directed against 
exportation of arms to China and various Latin American countries were 
imposed by virtue of this resolution, and enforced by the Department of 
Justice.54 

With the Joint Resolutions of 1898, 1912, and 1922 as precedents, the De- 
partment of State, in the closing days of the Hoover Administration and again 
early in the Roosevelt Administration, sponsored a resolution which was 
passed by the House of Representatives "3 providing “That whenever the 
President finds that in any part of the world conditions exist such that the 
shipment of arms or munitions of war from countries which produce those 
commodities may promote or encourage the employment of force in the 
course of a dispute or conflict between nations, and after securing the co- 
operation of such governments as the President may deem necessary, he 
makes proclamation thereof, it shall be unlawful to export, or sell for export, 
except under such limitations and exceptions as the President prescribes, any 
arms or munitions of war from any place in the United States to such country 
or countries as he may designate, until otherwise ordered by the President 
or by Congress.” 

Professors Edwin M. Borchard, of Yale, and John Bassett Moore, of Colum- 
bia, opposed passage of the resolution, and it was reported by the Senate 
Committee on Foreign Relations with an amendment supported by Senators 

it Recommendations by the Attorney General for Legislation Amending the Criminal and 
Other Laws of the United States with reference to Neutrality and Foreign Relations, sii 
Printing Office, 1916; Report of the Attorney General, 1916, 12-22. 

4040 Stat. 222. This Act authorizes detention of vessels about to carry fuel, arms, am- 
munition, men, supplies, despatches or information to a foreign belligerent warship in 
violation of the laws, treaties, or obligations of the United States under the law: of nations; 
detention of American-owned ships suitable for warlike purposes until satisfactory proof is fur- 
nished that no such use will be attempted; prohibits departure.of vessels equipped for war 
with intention or under agreement to employ them in belligerent service, and enticing in- 
terned persons to attempt to escape. 8938 Stat. 1226, & 42 Stat. 361. 

2 Embargoes were proclaimed affecting Mexico (July 12, 1919, 41 Stat. 1762; Jan. 7, 
1924, 43 Stat. 1934), China (March 4, 1922, 42 Stat. 2264), Honduras (March 22, 1924, 43 
Stat. 1942, see also proclamation of May 15, 1924, 48 Stat. 1942), Cuba (May 2, 1924, 43 
Stat. 1046; June 29, 1934, 49 Stat. Proe. 1), Nicaragua (Sept. 15, 1926, 44 Stat. 2625), and 
Brasil (Oct. 22, 1930, 46 Stat. 8063). See 12 Foreign Affairs (1984), 648. < 

® At the special session of the 73d Congress. See 12 Foreign Affairs (1984), 649-652. 
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Johnson and Vandenberg to the effect that any embargo proclaimed should 
apply equally to both parties to the dispute. This amendment was ap- 
parently felt to be unwise, and the matter was not pressed further at the 
special session of Congress. 

The Joint Resolution of May 28, 1934, applying only to “those countries 
now engaged in armed conflict in the Chaco,” and affecting only the sale © 
of arms and munitions of war, made such sale unlawful “if the President finds 
that the prohibition . . . may contribute to the re-establishment of peace 
... , and if after consultation with the governments of other American Re- 
publics and with their co-operation, as well as that of such other governments 
as he may deem necessary, he makes proclamation to that effect.” On the 
same day that he approved the Joint Resolution, President Roosevelt issued 
a proclamation putting it into effect.5® Prosecutions were instituted for 
violation of the embargo, and in U. 8, v. Curtiss-Wright Export Corp." its 
constitutionality was upheld by the Supreme Court. 

Meanwhile, various influences led to a modification of public sentiment in 
the United States toward neutrality legislation. These included discussion 
of observations made by former Assistant Attorney General Charles Warren 
in his article “Troubles of a Neutral,” 58 revelations regarding the munitions 
industry," realization that wartime commerce is carried on at a profit to 
those engaged therein proportionate to the risk involved even when not pro- 
tected by the government at the expense of other people’s money and lives,“ 
growing disillusionment with regard to the possibilities of collective security 
and increasing distrust of any measures dependent for their success on the 
performance by other nations of their promises. Default in debt payments, 
the breakdown of the Economic Conference at London and the sanctions 
against Italy, as well as the omimous state of European affairs in general, 


H 48 Stat. 811. 

# (The resolution did not prohibit the export of arms and munitions of war to Bolivia and 
Paraguay, but merely prohibited their sale within the United States to the two countries or 
to persons acting in their interest. This technicality was resorted to in consequence of 
treaties of 1858 and 1859 with Bolivia and Paraguay, respectively, providing that neither 
party should prohibit the export or import of arms to the other.” This JOURNAL, Vol. 28 
(1934), 537. 

48 Stat. 1744-5. By proclamation No. 2147, Nov. 14, 1985, the embargo was lifted. 

sı No. 98, October Term, 1936, decided Dec. 21, 1936. 289 U. 8. —. See decision in 
this JOURNAL, infra, p. 334. 

s: Charles Warren, “Troubles of a Neutral,” 12 Foreign Affairs (April, 1934), 377-894. 
Mr. Warren himself raised the question whether the price of neutrality would not be too 
high, and whether it would not be wiser to employ all practicable means to prevent wara 
(p. 394). 

$: See, for example, the report of the Nye Committee investigating the munitions industry, 
74th Cong. Sen. Rep. No. 944, and popular books such as H. C. Engelbrecht, Merchants of 
Death (1934); George Seldes, Iron, Blood, and Profits (1934); Robert Neumann, Zaharoff 
(1936). 

© Philip C. Jeasup, Neutrality: Today and Tomorrow (1936), 52. 
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accentuated the aversion felt by the American people towards being impli- 
cated or involved in any foreign wars. Not merely shipments of arms, or 
financial aid, or anything that would involve our economic interests with one 
side and tend to bring us into the war, but also anything that might be a source 
of friction or controversy with the belligerents was sought to be eliminated by 
what was called “neutrality legislation.” ® But it is hard to enumerate 
exhaustively in a legislative prohibition all the acts which might lead to bad 
feeling,®* or to be sure that after certain concessions are made others will 
not be asked, ad infinitum. 

Accordingly, the Joint Resolutions of August 31, 1935, and February 29, 
1936,% were passed in pursuance of the policy of keeping out of war by 
avoiding controversies with belligerents regarding neutral rights,° and con- 


“| Thus proposals were made to prohibit travel by Americans on vessels of belligerent na- 
tions, and to withhold passports from Americans wishing to visit war zones. But for more 
potent conflicting policies in favor of freedom of speech, it might be proposed that discussion 
of foreign affairs be prohibited, when friction or bad feeling is apt to be engendered by the 
heated contentions of partisans of one national group or another. 

It will readily be seen that provisions of this sort rest on a basis entirely different from that 
underlying an embargo on arms. Such an embargo, permitted, but not required, by inter- 
national law, is justified morally and logically as a matter of national policy by the simple 
proposition that a nation which furnishes, or permits its citizens to furnish, the instrumen- 
talities without which warfare could not be carried on is just as guilty of causing war as the 
nations which make use of them. For a peace-loving people to supply other nations with 
weapons without which they could not fight, and thereby to enable them to wage war, would 
be a course of conduct altogether illogical and dishonorable. Cf. John W. Davis, in 7 Foreign 
Affairs (April, 1929), at 353. 

6 For a judicious evaluation of proposals for a policy of maintaining neutrality and keep- 
ing out of war by making concessions to belligerents, see John Dickinson, “Neutrality and 
Commerce,” Proc. Am. Soc, Int. Law, 1985, 106-116, especially 110-11, 114-5; Henry L, 
Stimson, “Neutrality and War Prevention,” ibid., 121-129. Like those who, according to 
the Roman poet, gave up for life’s sake that which makes life worth living, a nation might for 
neutrality’s sake, as the result of repeated concessions to belligerants, lose that which makes 
neutrality valuable and desirable. 

#49 Stat. 1081, containing detailed Provida dealing with prohibition and licensing of 
exportation of arms, and with vessels carrying arms; prohibiting entrance or departure of 
foreign submarines, or travel by Americans except at their own risk'on vessels of belligerents, 
after proclamation to that effect by the President. 

“ 74th Cong. Pub. No. 74, amending the Joint Resolution of Aug. 31, 1985, by extending 
its effective date until May 1, 1987, and making mandatory issuance of proclamation by the 
President prohibiting export of arms on outbreak of war; and prohibiting sale of securities of 
or loans or credits to belligerent countries or on their behalf; and providing that the Act 
shall not apply to American republits at war with.non-American states unless codperating 
with a non-American state in such war. 

% Adoption of such a policy with regard to domestic legislation is not really inconsistent 
with diplomatic insistence that as a matter of international law the traditional American 
position upholding extensive neutral rights is sound. Not all that is lawful is expedient, and 
a nation may well impose upon its citizens restraints which it is not obliged by international 
Jaw to ordain. Thus a parent may forbid a child to play in the street or in a neighbor’s 
garden, and punish disobedience, without forfeiting or relinquishing any rights or claims 
arising out of injuries to the disobedient child inflicted by a negligent motorist or the neigh- 
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sequently imposing by domestic legislation restrictions more stringent than 
those required by international law.®* During the war between Italy and 
Ethiopia, proclamations pursuant to this legislation were issued forbidding 
exportation of enumerated implements of war ®? and admonishing Americans 
that they traveled at their own risk on vessels flying the Italian or Ethiopian 
flag. | 

The Joint Resolution of January 8, 1937,°° passed after an undignified race 
of diligence between the Government and an exporter hastening to expedite 
a shipment of airplanes, gas masks and other war materials for the use of 
loyalist forces in the Spanish civil war, declared “That during the existence 
of the state of civil strife now obtaining in Spain, it shall... be unlawful 
to export arms, ammunition or implements of war from any place in the 
United States, to Spain or to any other foreign country for transshipment to 
Spain or for use of either of the opposing forces in Spain.” It was further 
provided that licenses heretofore issued shall, as to future shipments there- 
under, be deemed to be canceled.7° At the time this measure, applicable 
only to a particular civil war existing in one country, was rushed through 
Congress, it was announced that a law including provisions applicable to 
internal strife in other nations as well would be introduced shortly to replace 
existing neutrality legislation expiring May 1, 1937. 

It is to be hoped that such forthcoming legislation will embody a provision 
authorizing the imposition of an embargo on war materials not only after 
war or armed conflict ™ or civil strife has actually begun, but also as a pre- 
ventive measure in advance of the outbreak of hostilities, when there is 
threat of war or reason to believe that resort to force or violence is imminent, 
or whenever conditions exist such that the outbreak of war is or may be 
promoted by the use of arms or other commodities procured from the United 
States and prohibition of the sale or export thereof may contribute to the 
maintenance of peace; and that the new law will also contain an express 


bor’s savage dog. Similarly a prudent automobilist upon meeting a road-hog may well turn 
aside and yield his right of way without being deemed to have admitted that the other 
driver’s pretensions are well founded. 

% See 86 Columbia Law Review (1936), 105-144, regarding recent legislation. 

67 Oot. 5, 1935, No. 2141; Feb. 29, 1986, No. 2159; revoked by No. 2179, June 20, 1936, 
1 Fed. Reg. 758. 

8 Oot. 5, 1935, No. 2142; revoked by No. 2180, June 20, 1936, 1 Fed. Reg. 754. 

s Pub. No. 1, 75th Cong. 

70 See Congressional Record, Jan. 6, 1987; New York Times, Jan. 7, 1937. Thus, al- 
though Congress did not act with sufficient speed to prevent the Mar Cantabrico from sailing 
with its cargo under a license issued to Robert Cuse, president of the Vimalert Co. of Jersey 
City, future shipments thereunder, as well as under the license issued to Richard L. Dinely 
of San Francisco, were banned. The latter announced that he supposed the business would 
now go to Japanese competitors, The Mar Cantabrico was later reported sunk. 

n Which the participants do not acknowledge as amounting to “war,” such as the hos- 
tilities between Japan and China in Manchuria. 
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declaration that it is enacted by the Congress in furtherance of our own 
domestic policy, and is not to be deemed a waiver of any rights or an estoppel 
with respect to the assertion of any claims hitherto asserted by the United 
States, in accordance with its traditional views, or which may hereafter be 
asserted, with regard to the scope and extent of the rights and duties of 
neutrals under international law. 


INTERNATIONAL LAW IN TREATIES OF THE UNITED STATES 


By Rosmet R. WILSON 
Professor of Political Science, Duke University 


Written agreements record much that has been' accomplished toward set- 
ting up a specific law between states. If international law is still essentially 
a customary law,! with the weaknesses characterizing any such law, it is 
also true that through a process of transmutation many customary rules have 
at length been given more or less precise form through their inclusion in con- 
ventions. The opinion has been expressed that only by such a process will 
this law escape from being “a junk heap of antiquated and perverted forms of 
justice that has been brought about by the supremacy of power.”? It is of 
course possible io have treaty provisions which merely incorporate by refer- 
ence, and perhaps emphasize without stating, the rules generally accepted by 
civilised states.® The reference may be to international law in terms, or to 
the established body of the law by plain implication. Even if an existing rule 
is referred to for the purpose of waiving rights under it as between the parties, 
there is ordinarily an implied recognition of what has become established 
through custom.* 

It may be useful, in considering the part that a particular national state 
has had in the development of the international legal system, to inquire how 
that state’s treaty engagements have been related to the general body of the 
law and how they have affected the sway of preéxisting custom and usage. 
Such an inquiry, within certain limits, is the purpose of the present study. It 
is obvious that any reference to such things as neutrality, nationality or ex- 
tradition, as to which a body of rules has developed, is a reference to some 
part of international law; but these can be distinguished from references to 
the law as a whole. Furthermore, there is of course a sense in which any bind- 
ing agreement “makes” law for the states signatory—as under the will theory 
of contracts—without regard to whether the parties make any reference to 
the generally accepted body of rules.” The present inquiry will be limited 
to those perfected treaties of the United States in which there have been ref- 


1 H. A. Smith (ed.), Great Britain and the Law of Nations, IT (19385), v. 

2 Testimony of the late David Jayne Hill, Hearmgs before the House Committee on For- 
eign Affairs on H. J. 221, 69th Cong., Ist Sess. (Washington, 1926), p. 35. 

3 Sir Robert Borden in 1919 referred to international law as merely a series of agreements 
between civilized states, while Mr. Lansing stated that in his country international law was 
a code and applied as such. D. H. Miller, My Diary at the Conference of Paris (1924), 
XVI, 62-63. 4 See note 83, infra. 

6 On the utilization of what have previously been merely national rules as the bases for 
international law, there is the following statement by M. Théodore Ortolan, in Règles Inter- 
nationales et Diplomatie dela Mer (2d ed., 1858), I, 202:“. . . il résulte que ces lois positives, 
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erences to international law generally, with a view of discovering the possible 
effect of such references rather than tracing the evolution of the law during 
the nationhood of the United States from the philosophical foundations of 
the eighteenth century to the more historical ones of the late nineteenth and 
twentieth. 8 

The common statement that custom and some (“law-making”) treaties 
are sources of international law might well be accompanied by some demon- 
atration—if one is possible—of the function of treaties in consecrating rules 
that are the product of custom. The nature of this function is to be discov- 
ered not merely in the texts of treaties, but sometimes at least in official dis- 
cussion and interpretations of the clauses and action taken in pursuance of 
them. Attention will be given, in the first place, to a general characterization 
and classification of the body of treaty references to international law, then to 
instances of the recognition or declaration through treaties of existing rules 
of the law, to instances in which the apparent purpose was the making of new 
rules, and finally, to some cases of the waiving of rights under the general law 
through treaty agreement. 

From the time of Franklin’s much-quoted statement in 1775 to the effect 
that “the circumstances of a rising State make it necessary frequently to con- 
sult the law of nations,” T the United States has been a factor of some im- 
portance in the shaping of the public law that for at least two centuries pre- 
viously had been gaining increasing recognition.® The substantive contents 
of the country’s international agreements were made an element in the su- 
preme law of the land and, if self-executing, immediately enforcible through 
the courts. The new state could be, from the side of municipal law, positive, 
and from the side of the family of nations, to a large extent selective, in its 
commitments. The impartiality of its attitudes on questions pertaining to 


particulières à chaque puissance, entrent ainsi elles-mêmes dans la sphére du droit interna- 
tional, et en font comme une partie intégrante, pulsque l’observation de ces lois eat com- 
mandée par les traités publies. . . .” 

See the use made of this passage by Attorney General Cushing in his discussion of the 
condition of existence and means of proving nationality of merchant ships (VI Opa. Aity. 
Gen. 640), 

6 As to the positivist character which the law had acquired in the nineteenth century, see 
the remarks of Sir Charles Russell in argument before the Bering Sea Arbitration Tribunal 
(Proceedings, XIII, 267-268), and his address before the American Bar Association in 1806 
(Reports, 1896, pp. 253-285). Of value in a consideration of the theoretical aspects of the 
general subject not dealt with primarily in the present study are the discussions by Dean 
Roscoe Pound, ‘Philosophical Theory and International Law,” in Bibliotheca Vissertana 
I, 71-90 (1923), and Edward Dumbauld, ‘The Place of Philosophy in International Law,’’’ 
Univ. of Pa. Law Rev., Vol. 88 (1935), pp. 590-608. 

! Franklin to Dumas, in Francis Wharton (ed.), Revolutionary Diplomatic Correspond- 
ence, II, 63-64; referred to in T. W. Balch, ‘The United States and the Expansion of the 
Law Between Nations,” Univ. of Pa. Law Rev., Vol. 64 (1915), pp. 113-140. 

t G, G. Wilson, “The United States and International Law,” Proc. Amer. Sos. Int. Law, 
1936, pp. 14-26, at p. 19. 
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general principles has been ascribed in part to its favored geographical posi- 
tion and in part to elements in its ethnic and political backgrounds.® It 
would be easy to overstate the case for the United States and indulge in ex- 
travagant estimates of its rôle as a builder. Even if there be some doubt as 
to whether the “ideals of the United States in international law” have been 
“wiser and more altruistic than those of any other great power,” 1° it is safe 
to say that the country had from the beginning a certain detachment and a 
freedom of choice in foreign policy somewhat different from that had by some 
foreign Powers. That positions taken by the United States in relations with 
other states did not always square with the international rules recognized at 
the time as the existing law can be illustrated in the controversy with Spain 
concerning the navigation of the Mississippi and in the traditional American 
championship of the principle embodied in “free ships, free goods.” As to 
the former, the American position that by 1780 the navigation of the Missis- 
sippi had become for nationals of this country not a privilege but a right, was 
hardly supported by the rules of public law then generally accepted. ™ As 
` early as 1783, in a treaty of amity and commerce with Sweden, agreement was 
made that, contraband excepted, free ships should make free goods, and this 
was to appear in various treaties of the United States before general recogni- 
tion was given in the Declaration of Paris. 1 

It seems of some importance for the present inquiry that the century and 
a half for which the United States has been making treaties covers the phase 
of development of international law loosely described as the “positivist” one. 
The contents of its treaties serve in part to record attitudes of the new state 
toward an international legal system that needed to be improved as well as 
conserved. The peculiar position of the United States in the Western Hemi- 
sphere has brought its attitudes into sharper relief, especially in view of re- 
cent effort in this region to give conventional statement to principles in multi- 
lateral treaties. 18 Investigation reveals that there have been more than 150 
references in express terms to “international law” or the “law of nations” in 

°G. G. Wilson, loc. cù., pp. 16, 20. 

10 An opinion expressed by one witness before a committee of Congress (Hearings cited 
in note 2, supra, at p. 53), who conceded that “criticism may be made of some of our conduct”’ 
(italics inserted). 

11 J, S. Reeves, ‘The Influence of the Law of Nature upon International Law in the United 
States,” this JOURNAL, Vol. 3 (1909), pp. 447-561, at p. 560; Charles Warren, “The Missis- 
sippi River and the Treaty Clause of the Constitution,” Geo. Wash. Law Rev., Vol. 2 (1934), 
pp. 271-302, at p. 280. On Nov. 17, 1782, Jay wrote to Robert R. Livingston concerning 
the Mississippi that “our right to its navigation was deducible from the laws of nature” 
(H. P. Johnston, ed., The Correspondence and Public Papers of John Jay, H, 406). 

28 Stat. 60, 64. Later illustrations are found in the treaties of 1854-8 with Peru, The 
Two Sicilies and Russia, respectively (11 Stat. 695; 11 Stat. 607; 10 Stat. 1105). See note 
54, infra. 

u NM is well known, this development has come as a sequel to the multilateral convention 


of three decades ago for the establishment of an international law commission (37 Stat. 
1554). i 
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approximately 130 treaties which have come into force for the United States. 
If the instruments in which there are indirect or implied references to the 
body of customary law, and mentions of usage and precedent should be in- 
cluded, the number would run much higher.14 The number selected seems 
to afford a sufficient number of represéntative treaties for the purpose of 
studying the possible purpose and practical effect of the references. 

Classified according to subject matter, more than a fourth of the cases of 
direct mention of international law occur in extradition treaties embodying 
the typical clause relating to piracy as an extraditable crime. About an 
. equal number of references are found in arbitration treaties or in claims con- 
ventions, where the general law is referred to as a standard for the guidance 
of tribunals in the settlement of controversies, or is specified as that in which 
arbitrators must be competent, 1° or, more generally, as that in accordance 
with which the parties are desirous of having their differences settled. 18 
About one in every seven of the references collected are in treaties having to 
do with war and neutrality, varying from the Hague Convention on the Laws 
and Customs of War on Land 1 to commitments for parties not to go to war 
or resort to reprisals for treaty violation unless justice and satisfaction be 
denied them “in violation of the laws and of national right.” 18 A formula 
that has recently become fairly common in treaties of friendship, commerce 
and establishment provides that nationals of one party in the territory of 


1 There are some references to technical rules, as in the 1884 Convention on the Pro- 
tection of Submarine Cables (24 Stat. 980), by Art. V of which the parties agree that their 
ships when laying cables shall conform to rules concerning signals. 

15 Especially the two Hague Conventions for the Pacific Settlement of International Dis- 
putes, Art. XXIII of the first, and Art. XLIV of the second (32 Stat. 1779, 36 Stat. 2199). 

1 An early illustration is found in the Treaty of 1819 with Spain (8 Stat. 252), Art. XI 
of which specifies “the principles of justice, the laws of nations, and the stipulations of the 
Treaty . . . of 27th October, 1795.” The statute for carrying the treaty into effect con- 
tained provisions concerning the commissioners’ acting In pursuance of Art. XI (3 Btat. 
637-639). On the arbitration proceedings, see Moore, International Arbitrations, V, 
4487-4518. 

An important treaty in this group is that on Pan American Pecuniary Claims, signed 
Aug. 11, 1910 (38 Stat. 1799), discussed in R. R. Wilson, “A New American Venture in Obli- 
gatory Arbitration,” Southwestern Pol. and Soc. Sei. Quar., Vol. 9 (1928), pp. 115-148, 
at pp. 128-130. A variant from the formula usual in olaims conventions is in the 1898 
convention with Ecuador, by which the tribunal was to inquire whether a claimant had 
been guilty of such conduct as under the law of nations deprived him of protection Pe 
Stat. 1205). 

17 The preamble refers to sources: “. . . des principes du droit des gens, tels qu'ils ieai. 
tent des usages établis entre nations civiliséea, des lois de Fhumanité et des exigences de la 
conscience publique” (86 Stat. 2277, 2280). l 

18 See Art. 37, para. 3, of the Treaty of 1870 with Salvador (18 Stat.; Pt. IIT, 747). The 
Spanish text of this treaty, which is also authentic, has as the last words in the paragraph 
referred to, “con violación de las leyes y del derecho internacional.” Other treaties with 
similar provisions are the one with New Granada, 1846 (9 Stat. 881) and another (1850) 
treaty with Salvador (10 Stat. 891). 
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the other shall receive the protection required by international law.?® A 
smaller group of commitments in the form of executive agreements have men- 
tioned the law as fixing the measure of privileges and immunities to be ac- 
corded diplomatic agents °° or consular officers.21_ Two treaties of the late 
eighteenth century and two of the nineteenth provided that the sanctity of 
treaties in war should be measured by observance of international law.?? 
Under a classification of miscellaneous have been placed various other treaty 
references, such as.one to international law as fixing domestic jurisdiction, 73 
another concerning river traffic, ** a provision for the application of interna- 
tional law and practice along with the law and practice followed in the party 
states in dealing with cognate questions,*® the obligation which the United 


18 With Germany, 1923 (44 Stat. 2132); with Hungary, 1926 (44 Stat. 2441); with Estonia, 
1925 (44 Stat. 2879); with El Salvador, 1926 (46 Stat. 2817); with Honduras, 1927 (45 Stat. 
2618); with Latvia, 1928 (45 Stat. 2641); with Norway, 1928 (47 Stat. 2135); with Austria, 
1928 (47 Stat. 1876); with Poland, 1931 (48 Stat. 1507), and Danzig, 1934 (48 Stat. 1680); 
with Finland, 1984 (Seas. Laws, 74th Cong., ist Sess., Pt. II, p. 269). In each of these the 
reference to international law is in the first article. A mention of the right of aliens to 
sojourn and carry on business according to international law is in the preamble of the treaty 
of Oct. 28, 1931, with Turkey (47 Stat. 2432). 

20 With Persia, 1928 (Executive Agreement Series No. 19, para. 1 and 2); with Saudi 
Arabia, 1933 (ibid., No. 53, Art. I); with Afghanistan, 1936 (ibid., No. 88). The first of 
these prescribes international law also as the standard in accordance with which nationals 
of the other party are to be treated. 

2 See the second agreement mentioned in the preceding note; the required treatment of 
consular officers is to be based upon international usage. The agreement with Afghanistan 
prescribes treatment accorded by international Jaw. Concerning the convention of 1853 
with France (10 Stat. 992) with its mention of the privileges usually accorded to the office 
of consul, Attorney General Cushing wrote that “. . . by the Consular Convention, and by 
the law of nations without it, the consul represented the master, and his country . . . each 
pation does, by the general rule of public law, and more especially by this convention ... 
concede to the consuls of the other a certain measure of discipline. . . .” (VIO Ops. Atty. 
Gen. 75). By the first article of the commercial treaty of 1903 with China (83 Stat. 2208) 
American diplomatic officera were to be accorded the privileges required by international 
usage. Half a century earlier an American Minister had made a distinction between the 
meaning of such a provision when used between Western states and the meaning in relation 
to non-Christian states, when he said, in part, In a statement quoted by the Attorney 
General in 1855: “The states of Christendom are bound together by treaties, which confer 
mutual rights and prescribe reciprocal obligations. They acknowledge the authority of 
certain maxims and usagea, received among them by common consent, and called the law of 
nations; but which, not being fully acknowledged and observed by the Mohammedan or 
Pagan states ... is, tn fact, only the international law of Christendom (VII Ops. Atty. 
Gen. 497-499). 

s With Prussia, 1785 and 1799 (8 Stat. 84, 162), Art. XXTV in each case; with Mexico, 
1848 (9 Stat. 922), Art. XXTI, para. 3; with Italy, 1871 (17 Stat. 845}, Art. XXT, para. 2. 

s Declaration accompanying the Treaty Relating to Insular Possessions in the Pasifio, 
Dec. 18, 1921 (48 Stat. 1646), and reservation of the United States to this treaty. 

™ With Bolivia, 1858 (12 Stat. 1003). Art. XX VI has to do with freedom of river traffic 
in accordance with the principles of international law. 

% Art, IV of agreement signed with Canada April 15, 1983, concerning questions of indemnity 
arising from the operation of a smelter at Trail, Sess. Laws, 74th Cong., 1st Seas., Pt. II, p. 828. 
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States officially accepted upon oceupying Cuba to conform to international 
law, °; and a guarantee to the United States that rights would be determined 
by courts of the Dominican Republic in accordance with the law. #7 Some- 
times the same agreement will furnish clauses for inclusion under more than 
one of the suggested classifications, as, for example, arrangements for the 
treatment of consular and diplomatic agents, with separate parts referring 
to ordinary nationals of the parties and the standard of treatment to be ac- 
corded them. | 

Since a mere tabulation according to subject matter would be of little use 
unless accompanied by some indication of essential purpose of the references, 
-` it is now in point to consider some typical agreements in which the mention 
of international law is apparently for the purpose of recognizing or declar- 
ing obligations under rules already existing by general acceptance. It would 
seem that this purpose is implicit in what is said in numerous extradition 
treaties concerning piracy as defined by the law of nations, although the 
effect of this is somewhat doubtful.2® If at the time the Supreme Court de- 
cided the case of United States v. Smith 3° there was some reason for thinking 
that piracy depended for its definition and punishment “not upon the partic- 
ular provisions of any municipal code, but upon the law of nations,” this 
would hardly hold true today. By its own municipal law the United States 
has provided that whoever on the high seas commits the crime of piracy as 
defined by the law of nations, and is afterward brought into or found in the 
United States, shall upon conviction be imprisoned for life.*t_ The retention 
of the wording in the extradition treaties might serve the useful purpose, so 
far as the obligations of other countries are concerned, of preventing any 
state from making effective such an arbitrary definition of piracy as would 

* Treaty of Peace, Deo. 10, 1898 (80 Stat. 1754), Art. I, para. 2. 

27 Art. I, para. 8 of the instrument recording Ratification of the Plan of Evacuation, 
signed June 12, 1924 (44 Stat. 2193). 

18 Forty-five have been listed. A recent illustration isin Art. ITI, para. 26 (a) of the Con- 
vention with Great Britain, signed Dec. 22, 1981 (47 Stat. 2122), 

2 For one view concerning piracy as an offense under the law of nations, see the Harvard 
Research Draft Convention and Comment on Piracy, this JOURNAL, Supp., Vol. 26 (1982), 

. 759-760. 
ees also James J. Lenoir, “Piracy Cases in the Supreme Court,” Jour. Amer. Inst. Crim. 
Law and Criminology, Vol. 25 (1934-35), pp. 582-558, and the conclusion that ‘‘piracy is 
not sufficiently defined by international law so that offenders may be prosecuted by reference 
to that law alone. . . . Nor is piracy generally considered to be a crime against interna- 
tional law-. . . international law enters into the matter by condemning the practice and 
permitting the states to exercise jurisdiction over piratical acta, . . . Only when there are 
lacunae or ambiguities in the municipal law is the court bound to look to international law 
for rules, or for evidence as to the intention of the framers of the statute.” Perhaps the 
suggestion as to lacunae or ambiguities would afford justification for retaining the wording 
in extradition treaties. 3 5 Wheaton 153 (1820). 

” 18 U. 8S. C. A., Tit. 18, Sec. 481. See also XTV Ops. Atty. Gen. 281, and E. D. Dickin- 
son, ‘Is the Crime of Piracy Obsolete?” Harv. Law Rev., Vol. 88 (1924-25), pp. 334-360, 
at pp. 849-850. 
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be inconsistent with the rule of international law governing assignment of 
jurisdiction over pirates.** In another matter relating to extradition (having 
no relation to piracy) a treaty provision was not thought to have the effect 


of narrowing “the general right now supposed to have preéxisted under the 
law of nations.” 33 


With certain exceptions to be considered at a later point, 34 it seems clear 
that the purpose of referring to international law in the claims conventions 
and arbitration agreements included in the list was to give recognition to 
established rules. In one case the reference in general terms was apparently 
agreed upon in order to avoid difficulties which might have attended the in- 
sertion of the term “denial of justice.” ®5 An expression the meaning of 
which gave rise to some question was “process of law,” prescribed as a requi- 
site in dealing with foreign claimants, in the Treaty of 1819 with Spain. 
Attorney General Crittenden, in an opinion in 1851 on the meaning of these 
words, said: 


The compacts of nations can be governed only by the laws of nations, 
and these A that the language of such compacts should be inter- 
preted according to its proper general sense, as understood by the civ- 
ilised world, and regardless, of course, of any different or special signifi- 
cation which local laws or local usage may have given to its words or 
terms... . For it is a consequence most clear and palpable . . . that 
these words “by process of law”, as terms used in the treaty, must be in- 
terpreted according to the law of nations, and not according to our mu- 
nicipal code. . . . My opinion is that they do imply and mean some legal 
proceeding-—some mode of judicature in and by which the injuries, al- 
luded to in the same clause of the treaty might be “established”, and the 
damages resulting from them awarded or adjudged to the injured 
parties. 3T 


Some general arbitration treaties made by the United States, particularly 
the more recent bilateral ones with European states, refer to the principles of 


32 There have been instances in which representatives of the United States have taken the 
position that arbitrary designation of insurgent veasels as “pirates” could not be condoned, 
and have insisted that the character of the vessels and of their acts should determine status 
piratical or non-piratical under the law of nations; the other states concerned were Haiti, 
Colombia and Venezuela. Frelinghuysen to Langston, Dec. 15, 1883, For. Rel. 1884, p. 207; 
Bayard to Scott, July 24, 1885, tbra., 1885, p. 920. 

3 I Ops. Atty. Gen. 509. The particular provision was the twelve-year clause in Art. 28 
of the Jay Treaty (8 Stat. 116, 129). u See notes 59, 84, 85, infra. 

% See the discussion referred to in note 16, supra. 

18 Art. 9 (8 Stat. 252, 260): “The United States will cause satisfaction to be made for the 
injuries, if any, which, by process of law, shall be established to have been suffered by the 
Spanish officers, and individual Spanish inhabitants, by the late operations of the American 
army in Florida.” 

17 V Ops. Atty. Gen. 333, 338, referred to with approval by Mr. Cushing in 1854 (VI ibid., 
533). The argument was used to support the view that the provision aa to “process of law” 
would allow the Secretary of the Treasury to exercise a revisory power over the judges in 
Florida. 
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law and equity in description of justiciable questions. °° These also contain 
indirect references to international law in the clauses reserving questions 
within the domestic jurisdiction. A valid criticism has been made of the 
difference in the formula used in these treaties on the point and that in the 
Inter-American General Arbitration Treaty of January 5, 1929, 8° the effect 
of the lack of uniformity being to create a somewhat different jurisdictional 
base for the arbitral commitments of the United States toward European 
states as compared with that accepted in the Western Hemisphere.* The 
general effect of clauses of this sort would apparently be to subscribe to rules 
in force at the time the jurisdiction was invoked. Under the doctrine sug- 
gested by the Permanent Court of International Justice in its advisory opinion 
on French nationality decrees in Tunis—that the question of what is “solely 
a matter of domestic jurisdiction” is essentially a relative one, depending 
upon “the development of international relations” *t-—the precise legal effect 
of such a formula might not always be the same over the life of an arbitration 
treaty of long duration. Variants of the formula occur in the Four-Power 
Treaty relating to insular possessions in the Pacific, already referred to, * 
and in the Anti-War Treaty of October 10, 1933, *® the fifth article of which, 
referring to permitted limitations upon the conciliation procedure prescribed 
in the treaty, mentions “Questions which international law leaves to the ex- 
clusive competence of each state, under its constitutional system” and allows 
the party states to object to the submission of such questions to conciliation 
procedure before the national or local jurisdiction has decided definitively, 
“except in the case of manifest denial or delay of justice.” A simple rule 
that arbitrators shall settle claims according to international law, * or shall 
take any applicable rule of that law into consideration, ** would seem to be 
clearly declaratory of rules in effect at the time of adjudication. 

` Mentions of general international law in conventions relating to the con- 
duct of hostilities ocour mainly in the Hague Conventions, and seem to at- 
test the existence of customary rules against the background of which the 


3 This applies to a large group of bilateral agreements beginning with that of Feb. 6, 1928, 
with France (46 Stat. 2269). 

39 Sees, Laws, 74th Cong., 1st Bess., Pt. II, pp. 763, 770. 

40 The point was ably presented by Chandler P. Anderson in Proc. Amer. Soc. Int. Law, 
1929, pp. 114-115, 117-118. a P, C. L J., Series B, No. 4 (A/B No. 3), p. 24. 

41 Note 23, supra. t Sess. Laws, 74th Cong., 2d Kess., Pt. II, pp. 945, 958. 

4 Illustrated in the important claims arbitration agreement with Great Britain, Aug. 18, 
1910 (87 Stat. 1625), in Art. VII, where equity is also mentioned as a basis. 

æ As in the multilateral agreement of Feb. 9, 1920, concerning Spitsbergen (43 Stat. 1892), 
Annex 2 (9) (8). 

Slightly different is the wording of Art. I, para. 4, and Art. I, para. 7, of the Boundary 
Agreement of April 11, 1908, with Great Britain. The question of nationality of islands 
in dispute was to be referred for decision under special rules provided “and under the 
recognized principles of international law not inconsistent therewith.” 35 Stat. 2003, 2004, 
2007, 
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conventions were intended to be constructed. 4 It has been argued that for 
the regulation of war customary rules are more desirable than conventional 
ones, for the reasons that no particular and solemn forms are needed, that 
custom is variable and malleable, that custom is more adaptable and more 
complete, and that it cannot lose its force as conventions would with the 
termination of the instruments. ** It has sometimes been stated officially, 
of treaties which do not in terms refer to international law at all, that they 
are “but declarations of the law of nations,” 48 and perhaps this would apply 
to much that occurs in treaties on the subject of neutrality, such as the 
Habana instrument of February 20, 1928, the first article of which deals with 
search permitted for the purpose of ascertaining whether the cargo is “pro- 
hibited by international law.” 4 It also seems to apply to such a provision 
as that in Article XXII of the Treaty of Guadalupe Hidalgo setting forth 
that persons who had been paroled, and also escaped prisoners, were to be 
dealt with according to international law." That it has not always been 
easy to get such provisions into the treaties is suggested by the diplomatic 
history of two early treaties with Spain, that of Friendship, Commerce and 
Navigation, 1795, and that of Indemnification, 1802. After some difficul- 
ties the Americans succeeded in getting into conventional form commitments 
to have claims of illegal captures and of “excesses” committed in war de- 
cided according to the law of nations. 54 


u Illustrated in the preamble of Hague Convention XIII of 1907 (36 Stat. 2415) and in 
Art. VII of Hague Convention X of 1907 (86 Stat. 2371). The last mentioned is a reference 
to the “laws of war” rather than to international law generally. 

47 Jean Brucy, Les traités et la réglementation du droi de la guerre (1917), pp. 225-226. 
Contrast the view of Germain Watrin, Le pacte da la Socidté des Nations st la Constitution 
francaise (1932), p. 309. 

4 VII Ops. Atty. Gen. 367 (1855). The occasion was a discussion of foreign enlistments 
in the United States, with particular reference to the convention of July 3, 1815, as continued 
by conventions of 1818 and 1827. Even earlier than this, the 28rd article of the Jay Treaty 
(8 Stat. 127) concerning hospitality in porta for ships of war had been “conceived to be 
declaratory of the usage of nations” (I Ops. Atty. Gen. 89). 

1 47 Stat. 1989. 

69 Stat. 922. Of the same general nature are provisions in the more elaborate Red 
Cross Convention of July 27, 1929 (47 Stat. 2074) with its Art. IT providing that combatants 
falling into the hands of the enemy are prisoners of war and subject to international law, 
and Art. XVI, para. 6, setting forth that the requisition of sanitary transports shall be 
subject to international law. The purpose, at least in part, of the Convention on Prisoners 
of War, signed the same day, was to set up new rules rather than to declare preéxisting ones. 

5 See Art. XXI of the 1705 treaty (8 Stat. 188, 150), referring to “justice, equity and the 
law of nations.” In the 1802 treaty (8 Stat. 198) excesses committed by individuals ‘‘con- 
trary to the law of nations” are mentioned; by the second article, commissioners are to judge 
“according to the law of nations and the existing treaty, and with the impartiality justice 
may dictate.” 

Evidences of the difficulties referred to are found principally in the Pinckney despatches. 
Before the 1795 treaty was signed, the Spaniards proposed to divide the cases of captures of 
American vessels into two “epochs,” and to have ships taken during the first of these judged 
according to the marine ordinances and the general orders communicated at the time. 
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Some further examples of treaties whose effect was declaratory of exist- 
ing international law are to be noted in connection with a discussion of the 
waiving of rights under established rules. 5* But before these are considered, 
attention may be directed to some instances of references to the law in treaties 
constructed for the purpose of making new rules. Here the intention of the 
treaty-makers is sometimes more difficult to discover or prove, and the clear 
cases of reference for the suggested purpose are fewer than those in which the 
purpose is to confirm existing law. Some treaty effort is recorded, however, 
particularly in the field of war and neutrality rules, and more recently in 
connection with attempts formally to state the law in such projects as those 
of the Sixth and Seventh General Conferences of the American Republics. - 

The subject of neutral rights and duties has furnished occasion both for in- 
terpretation and for effort to improve, dating back to the compilation by 
President Washington and his Cabinet of a list of international law princi- 
ples setting forth neutral rights and obligations as “crystallized from Eu- 
ropean treaties and practice.”™ It has been seen that in championing the 
principle of “free ships, free goods” before its general adoption, the United 
States was helping toward the addition of this to the body of established rules, 
although the government took the position that ite treaties on the matter 
merely bound the parties thereto and did not affect the law of nations. ** Per- 
haps the formulation of the three rules of the Treaty of Washington, 1871, * 
furnishes the most dramatic example in the history of neutrality, of American 
participation in the projection of rules not then accepted as international 
law but which were later to become a part of the general body of this law. 5° 


Pinckney countered with what he described as “specific propositions founded upon justice 
and the law of nations as now established, by the consent of a great majority of the nations 
of Europe,” limiting the right of capture to contraband of war and blockade cases. Only 
that merchandise ought to be considered contraband, the American Minister argued, which 
was comprised under that description in Art. 24 of the Anglo-Spanish Treaty of May 23, 
1667, or in Art. 24 of the Franco-American commercial treaty of 1778. (A text of the last 
mentioned article is in 8 Stat. 26.) Finckney’s letter of Oct. 27, 1795, to the Department, 
recounts his negotiations. 

In the negotiations of 1802, the question of Spain’s responsibility for damage done to 
American vesels in Spanish waters by French privateers furnished occasion for Pedro 
Cevallos to invoke “rules of the law of nations” against these claims. It was finally agreed 
that the commissioners under the treaty should decide to what extent, in conformity with 
the law of nations, the acts committed against the citizens of the United States by foreign 
cruisers in Spanish waters could be imputed to the Spanish Government. The Spaniards 
would agree to this only on a basis of reciprocity, to which Pinckney assented. 

8: See note 83, infra. 

a 8S. F. Bemis (ed.), The American Secretaries of State and Their Diplomacy (1927-29), 
LD, 298. l 

“CO, Savage (ed.), Policy of the United States Toward Maritime Commerce in War (1984), 
I, pp. 114-115. 

17 Stat. 868. The article important for the present purpose is the sixth. 

“ A useful account of private effort to secure arbitration of the Alabama claims is given 
by Merle Curti, Peace or War: The American Struggle, 1636-1986 (1986), Ch. ITT. 
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The history of the matter is so well known that it is necessary, for the present 
purpose, merely to refer to the authorization to settle the Alabama claims 
upon the bases of the “rules” officially accepted for the purpose “and by such 
principles of International Law, not inconsistent therewith, as the Arbitrator 
should determine to have been applicable to the case.” 5’ In the House of 
Commons shortly after the signing of the treaty it was said, in connection with 
a motion for submission of papers on the negotiations, that “novel rules of 
International and Maritime Law were proposed to be established,” 5* and the 
point was made that the “ ‘due diligence’ demanded by the old principles of 
neutrality was below the new standard.” 58 After the award had been made 
there was complaint in Parliament of “the oppressive and impracticable char- 
acter of the obligations, hitherto unknown to International Law, which would 
be imposed on neutral nations through the interpretation placed by the Tri- 
bunal of Geneva upon the three Rules in the 6th Article of the Treaty of 
Washington, and upon the principles of International Law with respect to the 
duties of neutrals... .”® In the meantime, there had come from an official 
Austrian source an opinion unfavorable to the sixth article of the treaty, 
Count Beust having objected to the rules as narrowing the rights of neutrals 
and giving undue advantage to belligerents, and having advised against “any 
modification of maxims in the law of nations not demanded by the natural 
development of international rights.” ® In spite of this, the use of the rules 
in this settlement was to furnish great impetus to the movement for interna- 
tional arbitration and to be followed eventually by their general adoption. 

In the matter of new treaty rules on such subjects as contraband, it has been 
difficult to assure that specific enumeration of articles will be made limitative 
so as to restrict the parties more than would the preéxisting customary rules. 
In an opinion of April 4, 1902, Attorney General Knox observed that 

8? Protocol XXXVI of Conference between Commissioners, Treaty of Washington Papers 
1871, p. 8. ; 

u Hansard, Parliamentary Debates, 3d Ser., Yol. 208, p. 862 (remarks of Sir Charles 
Adderly). 

2 p. 887. See also the statement by Sir Roundell Palmer, at pp. 883—4, that “the 
people of Great Britain, generally, preferred to waive a strict examination of the question 
on legel and international grounds, in order to get any settlement of it which might bring 
peace and goodwill for the present, and security for the future.” 

60 bid., Vol. 214, pp. 1963-1964. The debate in the Commons on the same day, March 
21, 1878, is instructive as to British reactions. One speaker thought that it was largely due 
to the ambiguity of their municipal law that “any Alabama” escaped (p. 1984). Another 
described international law as “something constructed out of the precedents furnished by 
great transactions” (p. 1993), and spoke of the “great imprudence of attempting to settle 
the law of nations by telegraph” (p. 1997). 

a The opinion of Count Beust in correspondence with his government, reported in a 
despatch from Schenck to Fish, Oct. 7, 1872, For. Rel. 1878, I, 301-302, The material 
appeared in the Austrian Red Book, extracts from which are given in a despatch from 
Delaplaine at Vienna to Fish, For. Rel. 1873, I, 509-62. The first mentioned despatch stated 
that, according to the German Ambassador in London, Germany would probably oppose 
the rules when they should be proposed for the acceptance of other Powers. 
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Each new case that arises seems to present new difficulties, and be- 

' cause it is new the nation interested in carrying on the commerce argues 

from that part of international law which is based upon express treaties 

.and distinct precedents, and affirms that it cannot be shown by the ac- 

tual practice of nations and by treaties that all nations have recognized 

that such a transaction as is in question i is prohibited by the common con- 
sent of nations. ê? 


A few years later, in an opinion concerning the exportation of clothing and 
provisions to Mexico, Attorney General McReynolds declared that “All our 
treaties which deal with contraband at all have endeavored to limit the scope 
of the term to those articles which are manufactured and used primarily for 
warfare.” 8 When early in the World War the question was raised of pre- 
venting American vessels from furnishing coal and supplies to belligerent 
warships at sea, it was suggested that “no neutral nation is called upon to 
interfere with the commercial activities of its citizens further than may be re- 
quired by the doctrine and precedents of international law.” 

A recent case of projecting rules designed to become a part of the general 
law is furnished in Part IV of the London Naval Treaty of 1930 % and the 
protocol which has come as a sequel to it. Effort at the Washington Con- 
ference on Limitation of Armament to abolish the submarine through the 
so-called Root treaty having failed, although the weapon was denounced by 
the British as one “of murder and piracy, involving the drowning of non- 
combatants” which was “certain to be abused” and not “consistent with civ- 
ilization,” 88 the three naval Powers signatory to the London Treaty of 1930 
agreed therein that “in their action with regard to merchant ships, subma- 
rines must conform to the rules of international law to which surface vessels 
are subject” and in a separate paragraph they were pledged to invite all other 
Powers to express their assent to the agreed rules. °” When this part of the 
treaty was under discussion before a Congressional committee; it was brought. 
out that Article 22 had been “the work of the legal men,” that it was “trying 
to move along certain lines” by salvaging as much of the Root treaty as the 
French would assent to, ° and the opinion was expressed by one admiral that 


a XXIV Opa. Atty. Gen. 19. 

a XXX fid., 213. Examples given were Art. XVIII of the treaty of 1831 with Mexico 
and Art. XIV of the treaty of 1832 with Chile. 

“ Thid., 816 (italics inserted). The Attorney General (Gregory) declined to answer the 
question which came from the Secretary of State, on the ground that the inquiry did not 
present any existing cases arising from norinietration in an erorakve department. ~ 

& 46 Stat. 2858. l 

& Conference on the Limitation of Armament, Sen. Doc. No. 128, 67th Cong., ., 2d Bees., 
pp. 269, 288, 207. 

6’ Paragraphs 1 and 3 of Art. 22. The second paragraph contains more detailed rules: 
concerning visit, search and destruction by submarines, 

6 London Naval Treaty of 1930: Hearings before the Senate Committee on Naval Affairs, 
7ist Cong., 2d Sess., May 14, 15, 16, 19, 21, 22, 23, 26, ae 28, 29, 1980 (Washington, 1930), 
especially at pp. 85-86, 87. 
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the provisions concerning submarines were “hopelessly indefinite.” ° The 
value of the treaty as a means of humanizing warfare apparently won for it 
the approval of the 1985 Naval Conference at London, where it was thought, 
however, that the rules relating to the use of submarines should not be placed 
in the general treaty.7 The particular rules of Article 22 survived the ex- 
piration of the 1980 treaty in the sense that they were incorporated in 8 sepa- 
rate protocol accepted in 1936 by the original signatories and also by France, 
Italy, and Germany, ™ with “the idea that the rules will eventually become 
embodied in international law as universally accepted and binding in per- 
petuity.” 72 In form the new agreement is much milder than was the un- 
ratified Root treaty, which would have provided for trial of a person vio- 
lating any of the rules “as if for an act of piracy.” 13 

In connection with regulation of war on land, the rôle of the United States 
in establishing upon a treaty basis the basic rules of Francis Lieber’s Instruc- 
trons is too well known to require extended comment. The United States par- 
ticipated in the formulation of some new rules embodied in the Convention 
of July 27, 1929, on Prisoners of War, the parties to which were “desirous of 
developing the principles which inspired the international conventions of 
The Hague.” 74 . 

A somewhat different type of codification effort had its fruition in the 
Convention on the Rights and Duties of States, signed at Montevideo, Decem- 
ber 26, 1933." The nature of the five specific references to international 


6 Ibid., p. 343 (statement of Admiral Day, who expressed the opinion that the treaty 
article took care of the situation as far as it could be taken care of). The question of arming 
merchant ships also came into the discussion @bid., pp. 392-395) and Admiral McLean 
expressed the opinion that the most effective step toward humanizing the use of the sub- 
marine in war would have been a provision forbidding the arming of merchant ships when 
on s peaceful mission. 

70 The London Naval Conference, 1985, Department of State Conference Series No. 24 
(Washington, 1936), pp. 58, 59, 64, 73, 80, 205. 

n N. Y. Times, Nov. 7, 1936, p. 1; Nov, 24, 1986, p. 5. 

n N. Y. Times, Oct. 15, 1986, p. 4. 

% Text in Senate document mentioned in note 66, supra, p. 887. 

On the question of declaring certain other practices in war “crimes,” see the Report of the 
Preparatory Commission for the Disarmament Conference on reciprocity in the application 
of the 1925 Protocol on Poison Gas and Bacteriological Warfare (94 League of Nations 
Treaty Series, p. 65). It was suggested that while the undertaking to abstain from using 
gases, under Art. I, could normally be observed only subject to reciprocity, the undertaking 
to abstain from use of bacteriological methods should be absolute. ‘The use of such methods 
would, in any case, constitute a crime against international law. ...’’ Parl. Papers, Miso. 
No. 3 (1931), Cmd. 8757, p. 47. 

7 Preamble of the convention, 47 Stat. 2021. The substantive contents of the code are 
dealt with by Paul Des Gouttes, Commentaire de la Convention de Genève du 87 juillet 1929 
(1980), and Gustav Rasmussen, Code des Prisonniers de Guerre (1981). 

% Seas. Laws, 74th Cong., Ist Sess., pt. H, p. 707. The specific references are in Arta. I, 
TI (on states as persons), IO (dealing with rights of states according to the law), IV (asserting 
that state existence is dependent on the law), and VI (on the effect of recognition as an 
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law in this instrument, the close relation which it bears to the Anti-War 
Treaty of October 10, 1933, and the general tenor of discussions of the sub- 
ject matter in the meetings of the Second Committee of the Montevideo Con- 
ference, suggest that the Convention on Rights and Duties was, except for 
the important provisions on intervention, intended to be mainly declaratory 
rather than legislative."* The importance assigned to what was said con- 
cerning intervention is emphasized by the unusual form of the reservation 
of the United States on this point and by the committee chairman’s mention 
of “articles of intervention” in referring to the convention. The instrument 
lacks the type of clause found in the 1980 Convention on Certain Questions 
Relating to the Conflict of Nationality Laws (to which the United States is 
not a party) to the effect that the inclusion of certain rules shall in no way 
prejudice the question of whether they do or do not already form part of in- 
ternational law.7" It therefore does not settle the question which is as old 
as the codification movement. ; 

Attention may now be given to certain instances in the history of tresty- 
making by the United States where reference was made to international law 
in the course of agreement upon the waiving of certain rights under the exist- 
ing body of customary rules. Here it is necessary to discriminate, for in one 
sense any concession made by a state in a given subject matter, in which it 
gives up its otherwise full freedom of action as allowed by customary law, 
would be a relinquishment of rights. Permission for immigration would 
afford an illustration, as would also a promise of most-favored-nation treat- 
ment. For the present purpose, the waiving of rights under the general 
body of the law may be kept upon a somewhat more restrictive basis of 
specific reference, and illustrated in a group of treaties concerning the exercise 
of state authority as to foreign vessels beyond marginal seas, and in three 
claims conventions touching upon the field of state responsibility. 


admission by the recognizing state of the recognized entity’s “rights and duties determined 
by international law”). 

Te Séptima Conferencia Internacional Americana, Primera, Segunda y Octava Comisiones 
(Montevideo, 1933), especially at pp. 103, 117, 122, 125. The Anti-War Treaty of 1933 
(cited in note 43, supra) refers specifically to international law in connection with its recog- 
nition of economic sanctions, as well as in connection with rights, settlement of disputes, and 
questions left to the competence of Individual states. 

Additions undertaken at the Buenos Aires Conference, 1938, are not dealt with in the 
present study. 

This JOURNAL, Supp., Vol. 24 (1930), p. 195. By the paragraph just following the one 
mentioned, “in so far as any point is not covered by any of the provisions of the preceding 
articles, the existing rules of international law shall remain in force.” 

78 On at least one occasion the United States put into a treaty as “a principle of the law of 
nations” the rule that no privilege granted for equivalent or on account of propinquity or 
other special conditions should come under the stipulation as to favored nations. This was 
the Treaty of Amity, Commerce and Navigation with Tonga, Oct. 2, 1886, 25 Stat. 1440. 
The purpose of inserting the article (TL) is brought out in the instructions from Mr. Bayard 
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Early in the history of the nation, even before Chief Justice Marshall’s 
much discussed decision in Church v. Hubbart, 7° it had been suggested by an 
Attorney General that “the necessary or natural law of nations ... . will 
perhaps, when combined with the treaty of Paris in 1783, justify us in attach- 
ing to our coast an extent into the sea beyond the reach of cannon shot.” ®° 
In the twentieth century, difficulties encountered in the enforcement of na- 
tional prohibition, the Supreme Court’s decision that the Volstead Act applied 
to foreign merchantmen within American waters, 8! and the passing of tariff 
legislation setting a twelve-mile limit for the purpose of protective activity 
against smugglers, were preliminaries to the conclusion of seventeen treaties 
for the prevention of smuggling of intoxicating liquors, beginning with the 
agreement of May 24, 1924, with Great Britain. That the permission 
granted to the United States in these agreements for visit and search to an 
hour’s sailing distance does not disturb the existing rules of international law 
relative to the extent of marginal seas is evidenced by the provision found 
in six of the treaties expressly recognizing the three-mile limit, * and the 
whole group of treaties serve to illustrate a conditional relinquishment of 
rights otherwise belonging to the parties under customary law, the latter 
being affirmed rather than abrogated. This is emphasized by the careful 
wording of the treaties so as to preserve the rights of the parties in those agree- 
ments which do not specifically recognize the three-mile limit. 

Examples of references to international law for the purpose of setting aside 
& common rule on state responsibility are furnished in three recent claims 
conventions. The Special Claims Convention signed with Mexico on Septem- 
ber 10, 1923, sets forth that Mexico “wishes that her responsibility shall not 
be fixed according to the generally accepted rules and principles of interna- 


to George H. Bates, Special Agent to Tonga, July 23, 1886 (Special Missions, Sept. 11, 1852- 
Aug. 81, 18886). 1° 2 Cranch 187 (1804). 

s I Ops. Atty. Gen. 32. For an even earlier statement, with respect to fisheries, see 
Livingston’s letter to Franklin, Jan. 7, 1782 (8. F. Bemis (ed.), The American Secretaries of 
State and Their Diplomacy (1927-29), I, 42). 

& Cunard 8.8. Co. v. Mellon, 262 U. 8. 100 (1928). 

243 Stat. 1761. For an account of the development, see Robert L. Jones, The Eight- 
eenth Amendment and Our Foreign Relations (1933), and for a statement concerning the 
effect of repeal of prohibition upon them, EB. D. Dickinson’s editorial in this JOURNAL, Vol. 
28 (1984), pp. 101-104. 

In addition to the treaty with Great Britain, those with Germany (43 Stat. 1815), 
Panama (43 Stat. 1875), The Netherlands (44 Stat. 2018), Cuba (44 Stat. 2395), and Japan 
(46 Stat. 2446). 

As to the existing rules on the subject, it is useful to refer to Professor Reeves’ statement, 
made in the light of the Hague Codification Conference discussions of 1930, that there is a 
rule of international law only as to the minimum width of territorial waters (this JOURNAL, 
Vol. 24 (1930), p. 491), and to the further statement that the “legal status of the territorial 
sea does not actually depend upon any universal or cast-iron agreement, or unanimous 
expression, as to its width, and the modern practice of states certainly rests upon this 
idea” Gbid., p. 496). 
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tional law, but eż gratia feels morally bound to make full indemnification,” 
and in another article the Mexican Government agrees that the commission 
shall not disallow or reject any claim “by the application of the general prin- 
ciple of international law that the legal remedies must be exhausted as a con- 
dition precedent to the validity or allowance of any claim.” 8t The General 
Claims Convention of September 8, 1923, with Mexico, 8 and the Reciprocal 
Claims Convention of July 28, 1926, with Panama, 8° contain substantially 
similar provisions as to exhaustion of legal remedies, but on a basis of reci- 
procity. The same general principle was accepted in the agreements which 
Mexico made with Great Britain and with France for settlement of claims of 
loss or damage due to revolutionary acts.°* The rule has assumed some im-. 
portance in the adjudication of certain American claims involving Calvo 
clauses: 88 It is obvious that its effect would not be to disturb, or even sus- 
pend, except for cases coming under the specific conventions, the rule of cus- 
tomary law as to the exhaustion of local remedies and the.establishment of in- 
ternational responsibility. Since the World War it has not been uncommon 
to haye tribunals operating under charters prescribing special rules, and not 
merely the general rules of customary. international law. 

It is natural that in this field of public law the waiving of rights under the 
general body of rules would be less frequently encountered than in others 
where rules are more pervading. It is conceivable that if international law 
were broader in scope so as to extend to more of the economic relations of 
states, instances of the setting aside of particular rules through bargaining 
arrangements, without creating obligations for third states, might be more 
numerous. 

The foregoing has been a general survey, in the antare of a E ERE 


4 43 Stat. 1722. The quotations are from Art. II, para. 2, and Art. VI of the convention. 
On the general attitude of Mexico as early as 1920 in regard to the claims, see For. Rel. 1920, 
OI, 190. For an opinion critical of the rule embodied in Art. VI, see T. Esquivel Obregon, 
Mexico y Los Estados Unidos ante El Derecho Internacional (1928), p. 105 ff, . 

8: 48 Stat. 1730. Except in the matter of exhaustion of legal remedies, the reclamations 
were to be handled according to the principles of international law, justice and equity (Art. 
I, Art. IT, para. 1). 847 Stat. 1915. 

87 By Art. VI of the Convention of Nov. 19, 1926, with Great Britain (Parl. Papers, 
Mexico No. 1 (1927), Cmd. 2876), “the Government of Mexico being desirous of reaching 
an equitable agreement in regard to the claims . . . and of granting to the claimants just 
compensation for the losses or damages they may have sustained, it is agreed that the Com- 
mission shall not set aside or reject any claim on the grounds that all legal-remedies have 
not been exhausted prior to the presentation of such claim.” Art. 2 of the Supplementary 
Convention of Dec. 5, 1930 (Parl. Papers, Mexico No. 1 (1930), Cmd. 3768), seta forth ‘the 
desire of Mexico ex gratia fully to compensate the injured parties, and not that her respon- 
sibility should be established in conformity with the ponora principles of International 
Law. #1 š 

% On the use made of the special rule in the North Anenii Dredging Company 
case, see A. H. Feller, The Mexican Claims Commissions: 1923-1934 (1935), at pp. 34, 
189-191. 
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study, of a particular type of treaty reference to more general law. In 
most cases reliance has been placed upon texts and upon official statements 
concerning the treaties made from the side of the United States. The limita- 
tions of a short study have allowed but little attention to be given to interpre- 
tation by tribunals. Nor has attention been given to the use made by coun- 
sel before such bodies, or to the work that might be analogous to that of 
proving custom in other fields of law. ®® Some treaties of large political im- 
port, such as the Pact of Paris, have not been dealt with because they were 
outside of the relatively narrow definition selected. 

Without an examination of the complete history of the parts of these 
treaties in relation to the whole instruments, it is difficult to draw from them 
general conclusions of value. The record does, however, suggest some things 
in regard to the practice of incorporating, by reference all of international 
law or such part of it as may be applicable to the particular subject matter. 
Where the purpose is declaratory and the same order of words is used in many 
agreements, there is utilization of a framework of custom, without which 
many specific additions to the instruments might be necessitated. This does 
not overlook the fact that the principles of the law of nations referred to in 
some of the early treaties were probably not always clear. It has been 
seen that treaties of the United States have generally referred to the “law of 
nations” or “principles of international law” rather than to “general princi- 
ples of law,” unless the latter can be inferred from such words as “process of 
law.” 9° Where the purpose is to make new rules, or to waive rights under 
old, this is usually made quite clear, with the possible exception of some in- 
struments which are the products of codification in the Western Hemi- 
sphere. °! 

As to the theory underlying the whole practice, it does not appear that the 
“generally recognized principles of international law” have derived their 
validity from such references to them in treaties, °? any more than from simi- 
lar references to them in the newer-style national constitutions.** The ref- 
erences might be, for the purpose of municipal courts, useful in relating this 
body of law to the municipal law of the treaty-making states, especially where 
the constitutional plan concerning the legal force of treaties is like that in the 
United States. 

A study of the provisions seems to emphasize the possibilities contemplated 
in the preamble of the unratified Declaration of London, with its statement 
that “the general principles of international law are often in their practical 


89 Cf. H. Pissard, Essai sur la Connaissance et la Preuve des Coutumes (1910). 

0 See notes 86 and 37, supra. 

$1 See, on the general subject, Ernest Nys, “The Development and Formation of Inter- 
national Law,” this JOURNAL, Vol. 6 (1912), pp. 1-29, 279-316. 

#2 Edward Dumbauld, loc. cit. (note 6, supra), p. 597. 

s Cf. Gustav Walz, Völkerrecht und Staatliches Recht (1938). 
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. application the subject of divergent procedure.” Even with the tendency to 
put more and more rules into conventional form, the importance of custom in ` 
supplying a background is conceded. % There remains the difficult function 
of interpretation, and the need of vesting in impartial tribunals an adequate 
jurisdiction. - . 

4 L, Oppenheim, ‘The Science of International Law: Its Task and Method,” this JOURNAL, 
Vol. 2 (1908), pp. 818, 849. 


EDITORIAL COMMENT 


EXECUTIVE DISCRETION IN THE CONDUCT OF FOREIGN RELATIONS 


The proposal to confer on the President power to impose restrictions on the 
exportation from the United States, during the existence of war abroad, of 
certain commodities whenever in his judgment such restrictions would serve 
to promote the security or preserve the neutrality of the United States or pro- 
tect the lives or commerce of American nationals has aroused a degree of 
opposition to the principle of executive discretion such as had not heretofore 
been known in this country. In a statement laid before the Senate Com- 
mittee on Foreign Relations in January, 1936, a well known American au- 
thority on international law declared that such a proposal as that referred to 
above if adopted “would, constitute the worst form of dictatorship ever set 
up,” that power of this kind if conferred on the President could be “used in 
unneutral ways that would make the United States in fact, even though not 
avowedly, a party to the war” and that it would be a “disreputable policy 
not in accord with any system of real legal neutrality.” Another high au- 
thority not only expressed a similar opinion regarding the “unneutrality” of 
such a policy, but asserted that there was reason to believe that those who ad- 
vocated it “do not desire neutrality at all” and that many of them wish “to 
put the United States behind Article 16 of the Covenant of the League of 
Nations to enforce peace.” ? While the writer of this note has little faith 
in the utility of embargoes as a means of enabling the country laying them to 
avoid being drawn into foreign wars, he is unable to share opinions such as 
those quoted above regarding the danger to the country of conferring on the 
President discretionary power such as that proposed. In his opinion there 
is little in the past history of the executive power in the United States to 
justify such fears as those expressed by the two distinguished jurists quoted 
above and by others who hold similar views. Congress has in fact on various 
occasions in the past conferred on the President full discretion in respect to 
the laying and lifting of embargoes and it has been exercised without in- 
volving the creation of a dictatorship or without embroiling the country in 
foreign wars. Sometimes the President has declined to exercise the power 
conferred, as President Wilson did in 1916, thus showing that he could be 
trusted not to abuse it or to use it unwisely. 

It is believed that those who oppose as dangerous to the peace and welfare 
of the country the proposed addition to the discretionary authority of the 
President, overlook the fact that the Constitution already vests him with vast 


1 Statement of John Bassett Moore, Hearings before the Committee on Foreign Relations, 
U. S. Senate, 74th Cong., 2d Sess., S. 3474, pp. 176-177. 

t Edwin M. Borchard, testimony before the same committee, tbid., especially p. 191 ff., 
and letter in the New York Times of Feb. 7, 1937, under the caption “unneutral neutrality.” 
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' -= powers in respect to the conduct of foreign relations which, if unwisely exer- 
cised, might involve equal or greater danger to the country. As if this were 
not sufficient, Congress has from time to time conferred additional powers 
upon him. As Mr. Justice Sutherland pointed out in his opinion in the Chaco 
arms embargo case,® practically every volume of the United States Statutes 
contains one or more acts or joint resolutions of Congress conferring dis- 
cretionary authority on the President in the field of international relations. 
In view of the attacks upon the proposal referred to above, it may not be out 
of place to call attention here to some elementary facts regarding the nature 
and extent of the vast power which the President already possesses in respect 
to the conduct of foreign relations. 

From the beginning, American statesmen and writers on constitutional law 
have emphasized the dominating rôle which he plays in the determination of 
our foreign policy and the wide discretion which he enjoys in the exercise of 
his power in virtue of the Constitution, the statutes and custom.* Jefferson 
went so far as to remark that “the transaction of business with foreign nations 
is executive altogether. It belongs, then, to the head of that department, ex- 
cept as to such portions of it as are especially submitted to the Senate. Ez- 
ceptions are to be construed strictly.” 5 The reasons why the authors of the 
Constitution considered it wise to vest the President with such power, so much 
of which is discretionary, are well known and need not be restated here. It 
has been said that as a result he “holds in his keeping the safety, welfare and 
even permanence of our internal and domestic institutions.” ® An examina- 
tion of his powers in respect to the conduct of foreign relations will show that 
this statement is hardly an exaggeration. He alone may negotiate treaties 
with foreign states. Resolutions of Congress urging the negotiation of a 
treaty for the accomplishment of a particular object are in no sense binding 
upon him. He alone is the judge as to whether the welfare or safety of the 
country would be served by the conclusion of a particular treaty and, if so, 
what its provisions shall be. While the consent of the Senate is necessary 
to the ratification of “treaties,” it is admitted even by the critics of executive 
discretion that under the name of “executive agreements” he has what is in 
effect a large and important treaty-making power which is independent of 
the control of the Senate. This power could of course be unwisely exercised 
and it might lead to embarrassment and arouse dangerous controversy with 
foreign nations, but so far there have been no instances in practice. 

In the exercise of his power to see that treaties are executed he has con- 


2? Printed, infra, p. 384. 

t Seé Corwin, The President’s Control of Foreign Relations (1917); Wright, The Control 
of American Foreign Relations (1922); Berdahl, The War Powers of the Executive in the 
United States (1920) ; and the speech of Senator Spooner in the Senate in 1906 (69th Cong., 
Record, 1st Sess., Vol. XL, Pt. 2, p. 1417 ff., reprinted in Reinsch, Readings in American 
Federal Government, p. 81 ff. t Quoted by Corwin, op. cit., p. 208. 

è Pomeroy, Constitutional Law, p. 565. 
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siderable discretion. Until there has been a final decision of the Supreme ae. 


Court, he may decide for himself what the treaty requires and what it permits. 
Obviously, the interpretation which he chooses to put upon it might lead to ` 
serious controversy with the other party or it might involve the waiving of 
American rights which other departments of the government and public opin- 
ion considered to have been granted by the treaty. The failure of the other 
party to execute the treaty as interpreted by the President might lead him - 
to have recourse to reprisals against the defaulting party. His own refusal 
to execute the treaty as interpreted by the other party likewise might cause it 
to resort to reprisals against the United States. It is admitted also that in 
certain circumstances the President may denounce and terminate a treaty to 
which the United States is a party. President Taft’s denunciation in 1911 of 
the treaty of 1832 with Russia will be recalled in this connection.” Even as 
to treaties which he has no power to denounce, he may consider them as having 
lapsed and therefore no longer binding on the United States if in his opinion 
the other party has defaulted in the performance of its obligations. It seems 
clear that the discretion of the President in respect to the interpretation and 
execution of treaties might, if unwisely used, become a source of controversy 
with foreign countries, but happily there has been little if any in fact. 

In the exercise of his power to receive diplomatic representatives he might 
give offense to a foreign government by refusing to receive a particular repre- 
sentative for reasons which seemed derogatory to its dignity and self-respect, 
and he might cause still greater offense by dismissing a foreign representative 
and requiring him to leave the country. It is of course within his power to 
sever diplomatic relations with a foreign government for any reason which 
in his opinion may seem sufficient. While the severance of diplomatic rela- 
tions is not in itself an act of war, it is in fact generally followed by an out- 
break of war. Here again is an example of discretionary executive power 
of the first magnitude in the field of foreign relations and one which may be 
exercised in such a manner as to involve the country in war. 

In this connection reference may be made to the power of the President in 
respect to the recognition of foreign states, governments and belligerent 
Powers—a full and completely uncontrolled discretion. He ig at liberty to 
accord or withhold recognition whenever in his opinion the facts or the in- 
terests of the United States permit or require it. If accorded before the tests 
laid down by international law have been met, it is an act of intervention in 
the internal affairs of a foreign state and may be a justifiable cause of war. 
The President might, if he had elected to do so, have recognized in 1919 the 
revolutionary organization of the so-called Republic of Ireland as the de 
facto government, although it might have involved us in war with Great 
Britain. He might also have recognized the Franco régime in Spain when 


! See President Taft’s own explanation of his action, in Our Chief Magistrate, pp. 116-117. 
§ Woolsey, I Proceedings Amer. Pol. Sci. Assoo., p. 57 ff. 
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Germany and Italy did in November 1936, although it would have been an 
act of intervention for which the legitimate government could, if it survives, 
hold the United States responsible. On the other hand, he might by refusing 
to recognize & new state or government conceivably provoke reprisals and 
jeopardize peaceful relations between the United States and the unrecognized 
state. 

There are other ways in which the exercise by the President of his dis- 
cretionary power as the director of foreign relations might embroil the country 
in dangerous controversy and even war with other countries, such as the 
expulsion of aliens, the ordering of foreign vessels to leave American ports, 
demands for apologies or salutes of the flag, displays and even the use of force, 
the sending of military forces into foreign countries, resorts to reprisals, 
offensive public pronouncements, failure to protect the representatives of 
foreign governments in the United States, etc. 

While the war-making power is by the Constitution conferred on Congress, 
the President may by the manner in which he conducts the foreign relations 
of the country bring about a situation which may make a declaration of war 
a virtual necessity, and in any case his influence in determining the action 
of Congress in declaring war is usually decisive.® In fact every declaration 
of war that has been made by Congress was made on the initiative of the 
President and in no case would there probably have been a declaration of 
war without his initiative. As is well known, President McKinley in 1898 
was subjected to almost violent attack by certain members of Congress for 
his unwillingness to recommend a declaration of war against Spain, and 
if he had not yielded to this pressure it is doubtful whether there would have 
been a war. The late Senator Lodge hardly overstated the fact when he 
declared that “the President under his constitutional powers can, if he chooses, 
get the country into war.” 13 


? The President cannot declare war; Congress alone possesses this attribute. But the 
President may, without any possibility of hindrance from the legislature, so conduct the 
foreign, intercourse, the diplomatic negotiations with other governments, as to force 2 war, 
as to compel another nation to take the initiative; and that step once taken, the challenge 
cannot be refused. How easily might the Executive have plunged us into a war with Great 
Britain by a single dispatch in answer to the affair of the Trent. How easily might he have 
provoked a condition of active hostilities with France by the form and character of the 
reclamations made in regard to the occupation of Mexico.” Pomeroy, op. cit., p. 568. 

10 Olcott, Life of William McKinley, Vol. L, p. 26 ff. 

Representative Dill stated in the House of Representatives on Jan. 21, 1919, that 
“History shows . . . that while Congress does possess that power [to declare war], in 
reality, the President exercises it. Congress has always declared war when the President 
desired war, and Congress has never attempted to declare war unless the President wanted 
war. That was true of the war of 1812. It was true of the Mexican war. It was true of 
the Spanish-American war. It was true of this war. It will probably be true of every 
war in which the nation engages so long as the present method of declaring war continues.” 
Quoted by Berdahl, War Powers of the Executive in the United States, p. 93. 

18 Quoted by Mathews in The Conduct of American Foreign Relations, p. 302. 
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It is clear from this summary that the discretionary power which the 
President has, either as civil executive or commander-in-chief of the armed 
' forces, is such that it may be used to embroil the country in dangerous con- 
troversy and even war with other states. The proposal to extend it by 
statute to include the placing of restrictions on the exportation of certain com- 
modities from the United States in time of foreign war will, if adopted, involve 
only a slight addition to the sum total of the vast power which admittedly 
he already possesses. If this augmentation of his power in the domain of 
international relations will make him a potential dictator and endanger the 
peace and security of the nation, consistency would seem to require that he 
should be deprived of the far greater and potentially more dangerous powers 
which he already possesses. But no one has seriously proposed that this 
should be done and there is little in our past experience to justify an argu- 
ment in support of such a proposal. Professor Corwin, who has made a 
detailed study of the subject, concludes that “on the whole, therefore, the net 
result of a century and a quarter of contest for power and influence in deter- 
mining the international destinies of the country remains decisively and con- 
spicuously in favor of the President.” 13 It would seem that, if there is a 
discernible tendency, it is in the direction of increasing rather than diminish- 
ing the President’s power in the domain of international relations. The Su- 
preme Court in its opinion in the recent Chaco arms embargo case pointed 
out that if embarrassment—perhaps serious embarrassment-—is to be avoided 
in the conduct of the foreign affairs of the country, it is necessary to accord 
to the President a degree of discretion and freedom which would not be ad- 
missible in the conduct of domestic affairs. The court also emphasized that 
the sources of information at the command of the Executive and his ability 
to act with promptness and dispatch when prompt action may be necessary, 
make him a more efficient and maybe a safer organ to be trusted than the 
Congress would be. - James W. GARNER 


ENGLAND AND EGYPT 


The Treaty of Alliance between Great Britain and Egypt signed in London 
August 26, 1936, and ratified December 22, 1986, is a masterly solution of a 
serious controversy... The World War made a live issue of the question of 
Egyptian independence. England by reason of its war with Turkey was com- 
pelled to declare a protectorate over Egypt in 1914. It was constrained to 
acknowledge, with reservations, the independence of Egypt on March 15, 
1922. This ambiguous situation created increasing distrust and tension be- 
tween Egypt and England. The Italo-Abyssinian War affected Egypt so 
vitally that a definite solution was imperatively needed. Egypt was none 
too sure it could stand up alone against possible Italian aggression. England 


2 The President’s Control of Foreign Relations, p. 207. 
1 The treaty is printed in the Supplement to this JOURNAL, p. 77. 
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` could not afford to have a paue; hostile Egypt on its hands in another inter- 
‘national crisis, 

_ The Treaty of Alliance implies an independent footing of. equality of Egypt 
with England “for effective co-operation in preserving peace and ensuring 
the defence of their respective territories. .. .” Their interests are assumed 
tobe mutual. It must, however, be apparent that by reason of the importance 
of the Suez Canal to Imperial defence, England has a paramount interest ip 
the affairs of Egypt. Article 5, therefore, is highly significant in its implica- 
tions: “Each of the High Contracting Parties undertakes not to adopt in 
relation to foreign countries an attitude which is inconsistent with the Alli- — 
ance, nor to conclude political treaties inconsistent with the provisions of 


the present treaty.” Egypt may-be independent, but its freedom in foreign 


affairs is by no means unrestricted. 
Article 11, which deals with the thorny problem of the sidan is likewise 


of. great significance. The condominium of England and Egypt is continued 
under the reserve, “Nothing in this article prejudices the question:of sover- 
eignty over the Sudan.” Whose sovereignty is in question? England’s. by 
right of conquest and Egypt’s by historical right. The question is left open. 
Why? Because England, through its control of the upper waters of the ee 
desires to retain a powerful control. over Egypt. 

The Treaty of Alliance, th modus- vivendi io a 
period of at least twenty years is a real triumph for British diplomacy. It 
EE clover deviis which: E The Toht of the Teedowy of tho late 
Abyssinian War, should serve the interests of Egypt as well as of the British 
Empire. The practical necessities of both parties. had to be considered: as 
well as nationalistic sensibilities. England had to concede the form in order 
to preserve the substance. It is extraordinarily interesting to note how this 
was done. 


Article 1 states: “The military occupation of Egypt by the Fords of His 
Majesty the King and Emperor is terminated.” This is quite definitive and 
categorical. But Article 8 provides that Great Britain may maintain 10,000 
land forces and 400 air pilots in Egypt “until such time as the High Contract- 
ing Parties agree that the Egyptian Army is in a position to ensure by its own 
resources the liberty and entire security of navigation of the Canal . .. .” 
This arrangement is subject to revision after twenty years by the Council of 
the League of Nations to determine “whether the presence of British forces is 
no longer necessary.” ‘This significant clause is included in Article 8: “The 
presence of these forces shall not constitute in any manner an occupation and 
will in no way prejudice the sovereign rights of Egypt.” These military 
‘forces are allowed ostensibly for the protection of the allied interests of 
Egypt and Great Britain. Furthermore, the hateful symbolic presence of 
British soldiers in the well as in Alexandria, is to be 


ended within eight years when satisfactory barracks have been promese in the 
neighborhood of the Can i a, 
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Certain important diplomatic “understandings” are embodied in separate 
notes dealing with the delicate matter of military control. It is agreed that 
the European Bureau of the Public Security Department (British police in 
effect) is “abolished forthwith,” but “certain European elements in their city 
police” are to be retained for five years under the command of British officers. 
It is likewise agreed that British personnel will be withdrawn from the 
' Egyptian Army, but Great Britain is providing a Military Mission “to perfect 
the training of the Egyptian Army .. . for such time as they (the Egyptian 
Government) may deem necessary.” 

It is also agreed that armaments or equipment for the Egyptian Army for 
purpose of the Alliance “should not differ in type from those of the British 
Forces.” The Egyptian Army, in training as well as equipment, must con- 
form to British standards in order to comply with its obligations as an ally. 

With respect to the British Judicial and Financial Advisors who have so 
. tactfully and efficiently exercised an indirect control over the Egyptian Gov- 
ernment, the Government has been released “from any restriction of an inter- 
national character with regard to the retention or non-retention of these 
officials.” The all-powerful British High Commissioner disappears to re- 
appear as a full-fledged Ambassador enjoying perpetual seniority rights over 
ail other ambassadors and ministers! 

The humiliating anachronism of special exterritorial privileges for foreign- 
ers is dealt with by Article 13: “His Majesty the King and Emperor recog- 
nizes that the capitulatory régime now existing in Egypt is no longer in ac- 
cordance with the spirit of the time and the present state of Egypt. His 
Majesty the King of Egypt desires the abolition of this régime without delay. 
Both High Contracting Parties are agreed upon the arrangements with regard 
to this matter as set forth in the Annex to this Article.” 

These arrangements envisage the disappearance of all restrictions on 
Egyptian sovereignty in fiscal as well as in juridical matters. The veto power 
of the Mixed Courts over Egyptian legislation will be abolished. A “transi- 
tional régime for a reasonable and not unduly prolonged period” is contem- 
plated during which the Mixed Tribunals will take over the functions of the 
Consular Courts. Questions of “personal status” may possibly be left to 
Consular Courts during the period of transition. 

Such a program will entail drastic changes in Egyptian Jaws and procedure 
in order to facilitate the complete abolition of the Capitulations. They are 
much too complicated to permit inclusion in the present comment. 

From the nationalistic point of view nothing is more abhorrent, as Japan, 
Turkey and Persia have known by painful experience, than the existence of 
Seek of eae aia: or Goninon To ee cee 
a a Caan toviouen of ow vial dances Gas 
always known how to exploit these privileges in ways harmful to the best 
interests of the country, notably in commercial vice and narcotics. On the 
other hand tus of Egypt as a great international cross-road and clear- 
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ing house, with seventy-five per cent of businessin-the-handg of two hundred 
thousand foreigners, renders the whole juridical problem exceedingly difficult. 
The co complexity of litigation and of the legal processes involved will place on 
Egypt a terrific burden of responsibility, first to adapt its legislation to such a 
change, and secondly, actually to administer justice among many kinds of 
foreigners, It may turn out that the complete abolition of the Mixed Courts 
may not prove to be an unmixed blessing. Sheldon Amos, who served Egypt 
so long and disinterestedly as a British legal advisor, ventures to assert that 
“next to the Church, the Mixed Courts are the most successful international 
institution known to history.” To suppress this institution entirely may 
prove to be a backward step. It certainly would be a most liberal attitude 
if all nations, in matters of litigation involving the interpretation and applica- 
tion of foreign law, could concede that the primary question is not to assert 
the prestige of territorial jurisdiction but to facilitate the easiest and most 
liberal solution. Questions of “personal status” concerning birth, guardian- 
ship, inheritance, marriage, divorce, and death of foreigners, are matters that 
do not generally concern local law and morals very closely. And as for 
ordinary commercial transactions involving complicated foreign relation- 
ships, the Mixed Tribunals might be better suited to deal with such matters 
than an ordinary Egyptian court. 

It is quite evident that considerable negotiation may be required before 
Egypt will enjoy full judicial as well as political independence. The entire 
problem of the Capitulations is to be discussed at an international conference 
called by the Egyptian Government at Montreux, Switzerland, April 12, 1937. 
In its invitation the Government has indicated certain demands. First, that 
during the “transitional régime” all jurisdiction by Consular Courts, including 
questions of “personal status,” shall be transferred to the Mixed Courts. 
Second, that the term “foreigner” shall not apply to the vast army of privi- 
leged persons, most of whom were born in Egypt, variously denoted as “res- 
sortissants” or “protégés.” Third, the competence of the Mixed Courts in a 
case involving foreigners is to be determined by the nationality of the parties 
-concerned, “without regard to mixed interests which might be indirectly en- 
gaged.” How this would affect stockholders in corporations is not clear. 
Fourth, the Mixed Courts may not pass on the validity of Egyptian legisla- 
tion affecting foreigners. 

It may be readily appreciated that, unless a preliminary understanding has 
been reached by Great Britain and other interested Powers concerning these 
extremely complicated matters, the Montreux Conference promises to be ex- 
ceedingly difficult. It t may end either_in.a deadlock or an unsatisfactory 
modus o operandi. A remarkable concession, however, has been made by Great 
Britain in the Annex to Article 13 of the Treaty of Alliance, whereby Egypt 
apparently may exercise the right of abolishing the capitulatory régime by 
unilateral action. “It is understood that in the event of its being found im- 
possible to bring into effect the arrangements referred to .. . the Egyptian 
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Government retains its full rights unimpaired with regard to the capitulatory 
régime, including the Mixed Courts.” If this should eventuate, then Egypt 
will have gone much further than may have been desired by some of her 
wisest patriots. Zaghloul Pasha, the great Egyptian Nationalist leader, said 
in 1919 that “we seek complete independence but not an independence which 
shall affect the capitulatory rights of foreigners either as concerns the laws 
or the jurisdiction of the Mixed Courts.” 

The United States obviously has not a big stake in Pest though curiously 
enough there are three American judges in the Mixed Courts: Justice Jasper 
Yates Brinton of the Court of Appeals in Alexandria, Judge Robert L. Henry 
of the Court of First Instance in Alexandria, and Judge Julien Wright of the 
Court of First Instance in Cairo. Whatever the issues at stake, the United 
States is not likely to insist on greater privileges than those which may be 
claimed or renounced by Great Britain. It is quite clear that the ultimate 
fate of the capitulatory régime lies in British hands. In any event, Great. 
Britain, by its most adroit statesmanship and diplomacy, has secured, through 
this Treaty of Alliance with Egypt, an amicable solution of a most embarrass- 
ing problem. The best interests of both countries, as well as of other interna- 
tional relations, may have been reasonably insured for another generation. 

Pure MARSHALL Brown 


THE NEW TREATIRG BETWEEN THE UNITED STATES AND PANAMA UL 

On March 2, 1936, the United States and Panama signed four conventions 

larifying th ions between Panama and the Canal Zone.’ These con- 
ventions were submitted to the Senate of the United States and the Assembly 
of Panama for approval. The Assembly consented to the conventions last 
December, and they are now pending before the Foreign Relations Committee 
of the United States Senate. The official texts of these conventions have not 
as yet been made public by the United States Government, and the remarks 
here made are based upon information regarding these conventions obtained 
from other sources. 

When the so-called Taft Agreement was abrogated by the United States 
in 1924,? negotiations for a new treaty covering that agreement and other 
questions were begun, culminating in the signature of the convention of July 
28, 1926. This convention was rejected by the Assembly of Panama, and 
consequently was not passed upon by the United States Senate. The treaty 
failed in Panama apparently for the reason that when it was made public it 
was found not to meet the country’s aspirations for the exercise of the sover- 
eign powers so much restricted by the Treaty of 1903. This disappointment 


1 The four conventions are: a general treaty revising in some respects the Treaty of 1903, 
with sixteen exchanges of notes relating thereto; a convention for the regulation of radio 


ommunications in Panama and the Canal Zone, with three exchanges of notes; B convention 
p ansfer to Panama of two naval radig stations; a convention with regard 
to the construction of a ian highway between the cities of Panama and Colon. 


4 See editorial in this JOURNAL, Vol. 20 (1926), p. 117. 
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had reference to objectionable powers of the United States in respect of taking 
additional lands and waters from Panama for the use of the Canal, the 
general sale through commissaries in the Canal Zone of articles brought in 
duty-free in competition with Panamanian merchants, the virtual control of 
cable and radio communication, the freedom from port charges of vessels 
touching at Panama’s own ports in the Zone. Besides, the new. treaty in- 
sisted on distasteful requirements such as an expensive system of military 
highways in Panama to be maintained by.her and of which the United States 
had free use, including the right to construct and operate telegraph and 
telephone lines thereon. The storm of objections to a number of onea 
wrecked the hope of approval in Panama. 

After the failure of the proposed treaty, it is-understood that many provi- 
sions of the Taft Agreement were tacitly lived up to by both countries. 

Further negotiations between the two countries were at a standstill until 
President Arias of Panama visited this country in the fall of 1933 for the 
purpose, among other things, of conferring with President Roosevelt in regard 
to certain questions pending between the two countries. The two Presidents, 
on October 17, 1933, issued a joint statement which established the broad 
lines of a policy of codperation and became the starting point of new negotia- 
tions ending in the treaties signed in March, 1936. It has been the general 
purpose of the United States to meet the legitimate complaints on the part of’ 
Panama without sacrificing “any rights deemed essential by this Government 
for the efficient operation, maintenance, sanitation and protection of the 
Canal.” 3 

The treaties signed March 2, 1936, are quite different in text and import 
from the abortive treaty of 1926. By the former, Panama has regained her 
status as an independent nation in many respects, and the United States has 
taken her into partnership in the Panama Canal enterprise. 

The United States has given up her guaranty of the independence of 
Panama, and in place of this both countries make a joint declaration in the 
sense of the joint Presidential statement of October 17, 1933, that the Treaty 
of 1903 “contemplates the use, occupation and control by the United States of 
the Canal Zone for the purpose of the maintenance, operastion, sanitation and 
protection of the Canal,” and the two countries declare their willingness to co- 
operate, so far as it is feasible to do so, for the purpose of ensuring its benefits 
to all nations. In the event of danger to the security of Panama or the neu- 
trality or security of the Canal, the two countries “will take such measures 
of prevention and defense as they may consider necessary for the protection 
of their common interests”; and if such measures may affect the territory 
under the jurisdiction of either, the matter will be a “subject of consultation 
between the two Governments.” All this is quite different from the crisp 
unilateral guaranty of 1903. 


1 Department of State Press Release, March 2, 1936, 
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The United States also has renounced the grant made to it “in perpetuity” 
of the right to acquire additional lands and waters for use in connection with 
the Canal in exchange for.the recognition of the “joint obligation” of the two 
countries “to ensure the effective and continuous operation of the Canal and 
the preservation of its neutrality.” If further lands and waters should prove 
to be necessary, the two countries “will agree upon such measures as it may be 
necessary to take in order to ensure the maintenance, sanitation, operation 
and protection of the Canal.” In addition, the United States has given up the 
right to acquire property in the cities of Panama and Colon and adjacent 
waters and territory by the exercise of eminent domain, leaving only the 
right to acquire such property by negotiated purchase. ‘These provisions 
remove a menacing cloud which Panama felt was creeping over her territory 
‘in and along the Canal Zone. 

In an effort to solve the questions left open by the termination of the so- 
called Taft Agreement, the proposed treaties endeavor to regulate the com- 
mercial relations between the Canal Zone and Panama more or less along the 
lines indicated in the joint Presidential statement above mentioned. ‘Thus, 
it is recognized that Panama, as a sovereign Power, is entitled to the com- 
mercial advantages inherent in her geographic position on the great Isthmian 
waterway. Consequently, in the new treaty the articles of the proposed 
treaty of 1926 relating to the sale of duty-free goods by United States com- 
missaries to Panamanians and to ships transiting the Canal were retained 
and amplified so that Panamanian merchants shall have opportunity to sup- 
ply this trade and not be subjected to unfair competition. The idea is that 
the Zone should be occupied and controlled exclusively for the purposes of the 
Canal and not be opened to the commerce of the world as an independent 
colony in the midst of Panama. The United States is to permit defined 
classes of persons to live in the Canal Zone, generally persons having some- 
thing to do with the Zone, the Canal, the Panama Railroad and certain reli- 
gious and welfare work, and only to these persons residing in the Zone are the 
commissaries allowed to sell. Moreover, the United States is not to permit 
any new business to be established in the Zone except in “direct relation” to 
the Canal enterprise. 

Article IX of the 1903 treaty is superseded. Panama acquires the right to 
impose taxes and other charges on vessels touching at Colon and Panama and 
on the officers, crews and passengers if they enter the Republic. Panama also 
obtains the right to establish at the terminal ports of the Cana] Panamanian 
customs houses and guards for the collection of duties on imports destined 
for Panama, the prevention of smuggling and the control of immigration into 
the Republic of Panama. > The United States is to provide free sites for these 
customs houses, within which Panama is to exercise exclusive jurisdiction AS 
set forth in the treaty. 

By this suppression of Article IX of the old treaty, the United States ap- 
pears to recover the right to impose taxes, tolls and other charges at the 
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entrance ports of the Canal, but apparently loses the general advantage of 
free ports at these points and at Panama and Colon, as well as the rights of 
anchorage, repairing, transshipping, etc., in the latter cities. Both countries 
are to enjoy somewhat reciprocal tax exemptions as to goods and persons pass- 
ing between the Zone and the Republic under certain conditions. 

The Treaty of 1903 provided for an annuity to Panama of $250,000 in 
“sold coin of the United States” in compensation for the rights accorded to the 
latter country. After the action of Congress devaluing the dollar and in- 
validating the gold clauses in contracts, the United States offered the pay- 
ment of this annuity in current dollars, but Panama refused to accept such 
payment in lieu of “gold coin.’ The Panamanian contention was that an 
international agreement could not be changed, diminished or impaired by the 
act of only one of the parties and that Congress might continue to reduce the 
gold content of the dollar until the annuity became valueless. In recognition 
of this argument, the United States under the new treaty has agreed to pay 
430,000 balboas, or approximately $480,000, yearly, in order to equalize the 
disparity in the present gold value of the dollar. 

In place of the system of military highways set forth in the proposed treaty 
of 1926, the new treaties provide for a corridor under the jurisdiction of 
Panama to the city of Colon, a corridor under the jurisdiction of the United 
States to the Madden Dam, and a trans-Isthmian highway largely in Pan- 
amanian territory from Panama to Colon—all practically open to equal use 
by both countries. It is interesting to note the more or less reciprocal nature 
of these grants. 

Instead of the virtual American control of radio communication contended 
for by the United States under the 1903 treaty, the new conventions on this 
subject provide for the transfer of two naval stations to Panama and for the 
coöperation of the two Governments in regulating the interference and opera- 
tion of their neighboring stations on the Isthmus with special reference to the 
operation, protection and neutrality of the Canal. In time of peace there is 
to be more or less independent control on a basis of coöperation, but in time 
of emergency there is to be joint control—‘everything relating to radio com- 
munication, including broadcasting, shall be done or supervised jointly.” 
One exception is that all traffic relating to the operation and protection of the 
Canal is to be handled by United States stations.* 

Panama has bided her time until the pendulum has swung toward the satis- 
faction of national aspirations based on the principle of equality of nations. 
She has desired new treaty relations with the United States inspired by the 
high purposes: not to diminish her prestige as a nation, not to reduce the 
revenues of her Government, and not to injure the prosperity of her people. 
It may be said that she has achieved a notable success in these directions. 

L. H. Wootsry 


1 The nature and scope of the Radio Conventions can not be adequately presented in 
the space here available. 
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RESPECT DUE TO FOREIGN SOVEREIGNS 

The advance of democracy and the improvement in the means of com- 
munication have combined to place the liberal group of states in a veritable 
dilemma. On the one hand, governments immediately responsible and, 
therefore, responsive to public opinion, must be prepared to take action in 
the presence of a general wave of popular indignation whenever co-religion- 
ists or political sympathizers are maltreated in other states; and, on the other 
hand, governments of the liberal states cannot disregard their obligation to 
refrain from any interference in the internal affairs of another state. In 
this embarrassing situation statesmen are sometimes inclined to blow now 
hot, now cold. Our own chief executive has not evinced any such tendency 
and, leading public opinion, has undoubtedly voiced the general sentiment of 
this nation in recent addresses when he lauded democracy and criticized, 
directly and by implication, the autocratic régimes and the militaristic poli- 
cies prevalent in certain European states. He was, however, careful not to 
specify them by name. 

But the members of our legislative bodies and our state and local officials 
are not always so circumspect. When the mayor of an American city con- 
taining more inhabitants than are to be found in many of the states of the 
world, launched a vituperative personal attack upon the dictator of a great 
state with which we have extensive commercial and cultural relations, it be- 
came incumbent upon our Secretary of State, in answer to the ensuing formal 
protest, to express his regret at the occurrence, and it was natural that he 
should seek to avoid further responsibility on the ground of the well known 
freedom of speech which prevails in this country. The press of the state in 
question responded by virulent and insulting criticism of American condi- 
tions and characteristics, and our Department of State found it requisite to 
make representations on our own account. Such ebullitions and manifesta- 
tions of irritation are incidents in the great world-wide campaign which is 
now in progress between the opposing philosophies of government. In sub- 
mitting these contradictory plans of government to the peoples of the world, 
it ig impossible to avoid some crossing of the diplomatic wires and the engen- 
dering of no little irritation between the responsible authorities of opposing 
tendencies. Under such circumstances it is dificult to apply the rules of in- 
ternational law, and the appeasement of the irritation must be left largely to 
the deft art of diplomacy, which essays to be all things to all forms of gov- 
ernment, to reconcile these opposing views, and to offer a working compromise 
which will not wound national sentiments and aspirations. 

We must not, however, forget that there are certain well-defined principles 
of international law which do apply in the premises.‘ In the first place, every 
state is required by the law of nations to see that within and throughout its 
whole extent due respect is shown to the insignia and to the person of the head 


1 See Press Releases of the Dept. of State, March 6, p. 188, and March 20, p. 157. 
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of every other foreign state. Our own citizens may; if they choose, within our 
family circle as it were, write or say what they like about our President." The 
head of our. state combines with that high office another distinct quality of 
party chief and, as such, must expect to be the target for criticisms not only 
from private citizens but also from any state or municipal officer who may care 
to assume personal responsibility for such utterances; but when officers em- 
ploy a similar license in attacks upon the heads of foreign states, the nation as 
a whole is required to assume a certain responsibility for their acts. We can- 
not hide behind our Federal system, for, obviously, foreign governments can- 
not call our municipalities or the states of our Union directly to account, and 
so, logically and through the application of the well-known principles of inter- 
national law, we must assume before other nations responsibility for the acts 
of our officials. We may prefer to make such honorable amend as we can 
to the foreign state rather than to adopt the measures necessary to enable us 
to restrict and punish those guilty of such violations of our obligations toward 
a sister state, but we undoubtedly have the authority to enact legislation effec- 
tive for this purpose. Yet it is not likely that any administration would care 
to tread this path. 

When Lord Palmerston, in 1858, at the height of his political power and 
prestige, moved to secure the adoption by Parliament of legislation necessary 
to prevent conspirators from using British soil as a base for-their plots and at- 
tacks against the governments of other states—and more especially for the 
purpose of preserving good relations with France—he was hurled from his 
high estate by the indignant revolt of the members of that body. His fall 
was a lesson which succeeding governments in Great Britain and elsewhere 
have not forgotten. 

In France there exists a provision which gives the government power to pun- 
ish anyone whose conduct is such as to endanger reprisals from a foreign state; 
yet when the Spanish writer Ibafies took advantage of his refuge within the 
French border to hurl his libelous darts at the Spanish King, the French Gov- 
ernment, fearing popular resentment, remained passive and even went so far, 
if rumor is correct, as to induce the Spanish authorities to request the French 
Government to refrain from prosecuting the author of the attacks. On the 
surface this resulted in a saving of face for the two governments, but one 
may doubt whether it did much to preserve a cordial feeling between the two 
states. 

In the early days of our republic, McKean, Chief Justice of Pennsylvania, 
called to the attention of the grand jury in Philadelphia certain publications 
of Cobbett and others grossly attacking the King of Spain as the “supple tool 
of the French nation. ” Tn the course of his shares the eminent justice said: 


At & time when misunderstandings prevail Sect the Republic of 
France and the United States, and when our General Government have 
appointed public ministers, to endeavor to effect their removal and re- 
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store the former harmony, some of the journals or newspapers in the city 
of Philadelphia have teemed with the most irritating invectives, couched 
in the most vulgar and opprobrious language, not only against the French 
nation and their allies, but the very men in power with whom the minis- 
ters of our country are sent to negotiate. These publications have an evi- 
dent tendency, not only to frustrate a reconciliation, but to create a rup- 
ture and provoke a war between the sister Republics, and seem calculated 
to villify—nay, to subvert—all republican governments whatever. 

Impressed with the duties of my station, I have used some endeavors 
for checking these evils, by binding over the editor and printer of one of 
them—licentious and virulent beyond all former example—to his good 

-. behavior; but he still perseveres in his nefarious publications. He has 
ransacked our language for terms of insult and reproach, and for the 
basest accusations against every ruler and distinguished character in 
France and Spain with whom we chance to have any intercourse, which 
it is scarce in nature to forgive—in brief, he braves his recognizance and 
the laws. It is now with you, gentlemen of the grand jury, to animad- 
vert on his conduct; without your aid it cannot be corrected. The Gov- 
ernment that will not discountenance, may be thought to adopt it, and be 
deemed justly chargeable with all the consequences. 

Every nation ought to avoid giving any real offense to another. Some 
medals and dull jests are mentioned and represented ag a ground of quar- 
rel between the English and Dutch in 1672, and likewise called Louis the 
XIV to make an expedition into the United Provinces of the Netherlands 
in the same year, and nearly ruined the commonwealth.? 


Although the jury failed to heed this charge and thereby paralyzed the 
taking of any effective corrective action, Chief Justice McKean correctly 
stated our international responsibility. 

In 1902 a Swiss newspaper published a statement which was considered as 
an insult to the memory of King Humbert I of Italy.’ Switzerland later 
made provision to repress similar offences directed against the heads of for- 
eign states and governments. 

John Peltier, the French refugee, was prosecuted in the British courts in 
1803 for libel on Napoleon Bonaparte, then First Consul of the French Re- 
public. Lord Ellenborough tried the case, and notwithstanding the able 
defense of MacIntosh, perhaps the outstanding British authority on 
international law, the jury found his client Peltier guilty, but as war soon 
broke out between Great Britain and France, Peltier was not called upon to 
receive judgment. 


? As given in Moore’s International Law Digest, Vol. II, pp. 161-162, quoting Francis 
Wharton in Criminal Law Magazine, Vol. 6, p. 176. 

3 See Kebedgy in the Revue général de droit international public, Vol. IX, p. 719; Ferringni, 
Les souverains rangers et le droit italien, 1908, as cited in Paul Fauchille, Traité de droit 
international public (Paris, 1926), Vol. I, Pt. ITE, p. 16, § 646. 

‘See State Trials (Howell), Vol. XXVIII, pp. 580-615, cited in Phillimore’s International 
Law, 2d ed., Vol. 1, p. 447. An interesting account of the trial of John Peltier with the 
defence by Mr. Mackintosh, was taken down in shorthand and printed for Mr. Peltier by 
Cox, Son and Baylis, London, 1803. 
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In view of the delicate situation in the world today, it is incumbent upon 
every official in the United States, be he federal, state, or municipal, to re- 
. member his responsibility and to refrain from any attacks upon the head of a 
foreign state. If he must indulge in such irresponsible conduct, let him select 
as his target one who does not require the maintenance of personal prestige for 
the security of his person and the continuance of his political régime. 

When the mayor of the second city in this country sought to secure the 
support of ignorant masses by promising to free them from the control of a 
foreign king and to chastise him when they should meet, we failed to note 
any official protests from the government of that august personage beyond 
the seas. When the soldiers of Diocletian brought in the zealots who had 
been guilty of smashing the noses of his own replicas in marble, the emperor, 
running his hand over his visage, remarked, “I do not feel the injury,” and 
let them go. 

Yet we cannot push the principle of state independence to the limit of re- 
fusing to recognize that we have any concern in that which occurs beyond 
our borders. That great jurist John Westlake, referring to the moral effect 
on neighboring populations of the treatment of individuals in another state, 
declared: ; 


Where these include considerable numbers allied by religion, language or 
race to the populations suffering from misrule, to restrain the former from 
giving support to the latter in volation of the legal rights of the misruled 
state may be a task beyond the power of their governments, or requiring 
it to resort to modes of constraint irksome to its subjects, and not neces- 
sary for their good order if they were not excited by the spectacle of 
miseries which they must feel acutely. It is idle to argue in such a case 
that the duty of the neighboring peoples is to look on quietly. Laws are — 
made for men and not for creatures of the imagination, and they must 
not create or tolerate for them situations which are beyond the endurance, 
we will not say of average human nature, since laws may fairly expect 
to raise the standard by their operation, but of the best human nature 
that at the time and place they can hope to meet with.’ 


Tt is the task of international law to find some equitable and workable com- 
promise to reconcile the right, on the one hand, of each state within its terri- 
tory to apply such rules and principles as it deems best with its obligation; 
on the other hand, to refrain from conduct which is so arbitrary and extreme 
as to disregard the generally recognized principles of humane treatment as 
understood by the majority of civilized states. ELLERY C. STOWELL 


“NEUTRALITY” AND CIVIL WARS l 
Weird things are done nowadays in the guise and under the name of “neu- 
trality.” An interesting exemplification of this conclusion may be found in 
` the Spanish Civil War embargo enacted by Congress last January and in the 
provisions governing civil strife of the Pittman and McReynolds Resolutions 


s Jobn Westlake, International Law, Vol. 1, pp. 319-320. 
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recently passed by the Senate and House, respectively, but still in conference 
at the time of writing. 

Early in January, 1937, great excitement was aroused by the fact that a 
New Jersey dealer in used machinery had taken out a license to ship second- 
hand airplanes and parts to the Spanish Government at Madrid. A so-called 
Non-Intervention Committee sitting at London had resolved, with prob- 
lematical success, to keep arms and ammunition from both the constituent 
government and the rebel government in Spain. Civil wars having been un- 
provided for by the American neutrality legislation of 1935 and 1936, the De- 
partment of State at once sought an amendment of the law so as to cover 
such conflicts. In unseemly haste, and after an attempt by coast guard 
vessels to stop the sailing of a freighter carrying some of the airplane parts, 
Congress passed on January 9 the Pittman Resolution extending the prohibi- 
tions of the 1935 act to Spain.t 

This was thought to be neutrality legislation. But it seems more like the 
precise opposite. (International law requires the United States to treat the 
elected government of Spain as the lawful government of Spain and, until the 
belligerency of the rebels is recognized, as the only government entitled to re- 
ceive the assistance of the United States in suppressing armed opposition.) 
The 1912 and 1922 Congressional Resolutions had provided that whenever 
the President of the United States considered that arms from this country 
would help to promote domestic violence in Latin America or China he was 
privileged to order an embargo. While these embargoes had not always 
worked effectively, and particularly in Mexico had enabled the President to 
act unneutrally by laying and lifting embargoes against factions, as his policy 
dictated, the fact is that in most instances the embargo had been imposed on 
rebels.2 This was the point of President Wilson’s Mobile speech of 1913.8 
In his speech before the Second Pan American Scientific Congress of Janu- 
ary 6, 1916, President Wilson had advocated an agreement that the states of 
the Americas “will prohibit the exportation of the munitions of war for the 
purpose of supplying revolutionists against neighboring governments.” £ At 
the Sixth Pan American Conference at Havana in 1928 a Convention on the 
Rights and Duties of States in Event of Civil Strife, to which the United 
States is a party, was signed. It forbids “traffic in arms and war material, 
except when intended for the government, while the belligerency of the rebels 
has not been recognized, in which latter case the rules of neutrality shall be 
applied.” 5 

18. J. Res. No. 3, which was approved Jan. 8, 1987, and became Public Res. No. 1, 75th 
Cong., Ist Sess. Text in this Journaz, Supp., p. 102. 

? The application of the embargo “under such limitations and exceptions as the President 
prescribes” afforded much opportunity for discrimination and evoked criticism. The em- 
bargo was not happily applied to the Vargas insurgents in Brezil in 1930, two days before 
they took over the government. 

3 President Wilson’s Foreign Policy, p. 19. 4 Ibid., 161. 

6 Treaty Series No. 814, ratified by the United States, May 21, 1980, Art. 1, para. 3; this 
JougNnaL, Supp., Vol. 22 (1928), p. 160. 
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International law also requires that revolutionists receive no aid or comfort 
from the United States. During. the ten years of the Cuban insurrection, 
from 1868 to 1878, and during the three years from 1895 to 1898, the United 
States strictly observed its obligations to Spain and treated the rebels in such 
a manner as to avoid giving offense to the Spanish Government. At the be- 
ginning of the American Civil War, several of the important arsenals were 
located in the South. Had England or any other foreign country undertaken 
to embargo arms to both the North and the South, the North might easily have 
lost the Civil War. 

‘The Pittman Spanish Civil War Resolution reversed this legal ae by 
placing unrecognized rebels and the constituent government in Spain on the 
same footing. The. Pittman and McReynolds: Neutrality Resolutions of 
1937, designed as more permanent legislation, while automatically imposing 
an arms embargo when the President finds and proclaims the fact that an in- 
ternational war exists, authorizes the President to impose such an embargo in 
civil wars, only when he considers that they have reached “a magnitude or 
[are] being conducted under such conditions” that the export of. arms, am- 
munition and implements of war would, in his opinion, “threaten or endanger 
-the peace of the United States.” This is a curious provision. Apparently 
arms and ammunition may be freely exported to a country in civil war until, 
perhaps by the use of. arms shipped from the United States, the faction beaten 
at the polls will have given the insurrection a “magnitude” or “conditions” 
which might “threaten ... the peace of the United States.” Thereupon, 
the further export of arms a prohibited. The insurrectionists then -receive 
the assurance that the President will treat both constituent government and. 
rebels on an equal footing. This is an encouragement to violence. Thus, 
the executive discretion involved in determining when the embargo—-man- 
datory on arms but discretionary as to commodities permitted to be carried 
in American vessele—shall be imposed, gives the President the opportunity, 
possibly neither. sought nor intended, to determine the outcome of foreign. 
civil wars and to impair the independence of weak states. It is understood 
that in January, 1987, the belligerency of the Franco faction in Spain had not 
been recognized by the United States, and recognition of belligerency appears 
not to be the test for the application of embargoes. That, at least, would 
help to regularize the policy. . Eywin co . 


WEUTRALITY LEGISLATION—1937 
The neutrality laws of 1935 and 1936 have already been discussed inthis 
Jounnau.! Since the latter act will expire by its own terms on May 1, 1937, 
the Congress has necessarily considered its reénactment and its Hod Resign 
As this comment is written, a bill has passed the Senate and another bill 
¢§. J. Res. No. 51, Ses. 1-e, 75th Cong., Ist Sess. (Jan. 22, 1937), passed the Senate March 
3, 1987; H. J. Res. 242, ibid., FI. Rep. 320, passed the House March 18, 1937. 


1 Vol. 29 (October, 1035), p. 665; Vol. 30 (April, 1936), p. 262. Bee also Dumbeuld, 
“The Neutrality Laws of the United States,” supra, p. 258. l 


EDITORIAL COMMENT 307 


with slightly different provisions is about to be passed by the House. It is 
anticipated that the two bills will be reconciled in conference and a single bill 
enacted. There is little likelihood of important modifications being intro- 
duced.* The purpose of this comment is to trace the legislative development 
up to March 10,1937. It will be convenient to consider the several proposals 
submitted in both houses according to the subject matter involved. First, it 
may be noted that the bill reported out by the Senate Foreign Relations 
Committee on February 23% was the Pittman bill* which had been sub- 
stantially amended by its author and by the Committee since he introduced 
it on January 22, 1937. This bill with minor amendments was passed by the 
Senate on March 3, 1937, by a vote of 63 to 6.5 The Committee on Foreign 
Affairs of the House reported out on February 25, 1937,° the McReynolds bill 7 
which was introduced in the House on January 25 in substantially the same 
form. 


The issue of presidential discretion 


a 1935 and 1936 opinion was sharply divided between those who wished 
to give the President power to discriminate between or among belligerents 
and those who wished to ensure impartiality which is the legal essence of neu- 
trality. The former group desired to make possible the codperation of the 
United States against a state which might be considered an “aggressor,” 
particularly in cases where the members of the League of Nations were ap- 
plying sanctions. In 1937 that issue was practically dead. Even the Ad- 
ministration abandoned the hopeless effort to secure such discriminatory au- 
thority. Of the thirteen bills introduced in the House and of the five bills 
introduced in the Senate which have been examined, no one is based on the 
discriminatory policy. 

However, most of the bills would give the President more or less discretion 
‘as to the application, extension and withdrawal of various measures designed 
to safeguard American neutral interests. In the Senate the Clark-Bone- 
Vandenberg-Nye group were opposed to presidential discretion, but an 
amendment proposed on the floor by Senator Vandenberg with the purpose 
of limiting such discretionary power was lost by a vote of 24 to 48.8 On the 
other hand, an amendment offered by Senator Borah to enhance presidential 
discretionary power in one particular was lost 31 to 432 Detailed reference 
to the points at issue will be made later. 

2 The McReynolds bill passed the House 374 to 12 on March 18 with minor amend- 


ments. The most important one would limit the operation of Sec. 4 to a two-year period. 
On the issue of presidential discretion, discussed hereafter, the views of the Senate and. 


House seem to be wide apart. 
3 Senate Report No. 118, 75th Cong., Ist Sess. ‘8. J. Res. 51. 
’ Cong. Rec., Vol. 81, p. 2260. € House Report No. 820, 75th Cong., Ist Sess, 
1H. J. Res. 249, ® Cong. Rec., Vol. 81, p. 2251. 


°? Tbid., p. 2255. ` As the debate opened on the floor of the House on March 12, it was 
reported that sentiment was generally in favor of the discretionary provisions.. New York 
Times, March 13, 1937. 
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The question of embargoes 


The 1935 Act, by Section 1, called for a mandatory embargo on exports 
of arms, ammunition and implements of war. The 1936 Act added a manda- 
tory embargo on loans and credits, subject to the President’s power to make 
exceptions for “ordinary commercial credits” and “short-time obligations.” 
These provisions were retained in the Pittman bill and in the McReynolds 
bill. The Thomas bill 1° would have given the President discretion to apply 
or withhold the application of the arms embargo and, consequently, of the 
financial embargo which is made contingent thereon. The Lewis bill * would 
have left the President the broadest possible discretion as to time and extent 
of any embargoes. No other bill examined BOUE to alter the existing law 
in these respects. 

In 1935 and 1986 there was considerable debate on the question of providing 
for embargoes on articles other than arms, ammunition and implements of 
war. That debate has continued with widespread approval of the general 
idea of permitting increased restrictions. Three principal ideas have been 
advanced: one, grant the President authority to add other articles to the list; 
two, provide for limiting other exports to a quota basis; three, deal with other 
commodities on a cash and carry basis or restrict their transportation in 
American bottoms. Under the existing law, it is already unlawful for any 
American vessel (aircraft is now added) to carry arms, ammunition or im- 
plements of war to or for a belligerent. The Pittman bill contains in Section 
2(a) a new provision that when the President finds it necessary to “promote 
the security and preserve the peace or neutrality of the United States” ete., 
he shall enumerate additional articles or materials and thereafter such articles 
or materials may not be carried in an American vessel or aircraft to a bel- 
ligerent destination. In regard to the application of this rule, and the 
enumeration of the commodities covered, the President has discretion. The 
provision in the McReynolds bill (Section 4(a)) is similar. On the floor of 
the Senate this discretionary feature was unsuccessfully attacked by Senators 
Vandenberg and Nye.43 

Subsequent to the introduction of his first bill, Senator Pittman added a 
provision taken substantially from the Clark-Bone-Vandenberg-Nye bill 14 
and embodying the so-called “cash and carry” plan. In one form or another, 
this plan: appeared also in the McReynolds bill, the Luckey bill,1® the 
Maverick bill 18 and the Voorhis bill.” In the Pittman bill, as reported out 

10 S, J. Res. 47, introduced on Jan. 19, 1987. 

u S, 1249, introduced on Feb. 1, 1937. 

12 For definition of the terms see this JOURNAL, Supp., Vol. 30 (1988), pp. 112-118, and 

Supplement to this number, p. 103. 
u Cong. Rec., Vol. 81, p. 2251. 48, J. Res. 60, introduced on Feb. 1, 1937. 
1 H. J. Res. 233, introduced on Feb. 18, 1937. 


18H. J. Res. 202, introduced on Feb. 8, 1937. 
17H. R. 3875, introduced on Jan. 28, 1987. 
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by the Committee on Foreign Relations, this provision is in Section 2 (b) 
as follows: When the President has, under Section 1, proclaimed the existence 
of an international or civil war, it is unlawful to export or transport in a vessel 
of any nationality to or for a country named in such proclamation,® “any 
articles or materials whatever until all right title and interest therein” shall 
have been transferred to foreign ownership. The shipper must make a 
declaration under oath that no American citizen retains any such right, title 
or interest, and such declaration is “a conclusive estoppel” against any Amer- 
ican claim in the goods covered thereby. American underwriters may insure 
such goods, but such insurance shal! not be deemed an American “interest” in 
the goods and no insurance policy or a loss thereunder “shall be made a basis 
of any claim put forward by the Government of the United States.” In the 
debate on the floor, an amendment proposed by Senator Bone was carried so 
as to make clear that no insurance claim can be made even for the vessel in 
such cases.1® Senator Borah objected to this whole section because in his 
opinion it was an unnecessary retreat from assertion of American rights. He 
proposed an amendment giving the President discretion as to whether or not 
to invoke this provision, but his amendment was defeated, 31 to 43,7° 

In the McReynolds bill as reported out by the House Committee on Foreign 
Affairs, Section 4 (b) contains a similar cash and carry provision, except that 
the President is given discretion as to when he will bring the rule into play 
and to modify or limit it as he finds that American interests require. As 
explained by Chairman McReynolds in the Committee Report, this would 
enable the President “to keep our trade, as much as possible, out of war zones, 
but not to deprive us of trade in those zones where we cannot be involved in 
such a war.” The extent of Presidential discretion is thus squarely in issue 
between the two houses on this part of the bill. 

The quota limitation idea is not found in either the Pittman or the Mc- 
Reynolds bill, although it had been favored by the Administration in 1936. 
It was included in the Kopplemann bill.*+ 


Travel of Americans on belligerent vessels 


Section 6 of the present law gave the President authority to forbid Amer- 
icans to travel on belligerent vessels except at their own risk. Section 9 of 
the Pittman bill makes such travel automatically unlawful when the Presi- 
dent issues a proclamation under Section 1, subject to certain exceptions and 
rules and regulations. By the blanket provision of Section 11, a violation 
of this provision would make the offender subject to a fine of $10,000 or im- 


18 In the Clark-Bone-Vandenberg-Nye bill the destination is deacribed as “any port or 
place which can be reached only by traversing the waters adjacent to a belligerent state 
which are within the zone of belligerent operations as determined by the President.” 
This idea was rejected in Committee; see Report No. 118, p. 4. 

18 Cong. Rece., Vol. 81, p. 2284. 20 Thid., p. 2256. 

2 H. R. 1491, introduced Jan. 5, 1937. 
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prisonment for five years or both.. The McReynolds ‘bill (Section 9) -still 
leaves discretion to the President to invoke this rule, but if he does, the act is 
unlawful and not merely at the person’s risk. The Clark-Bone-Vandenberg- 
Nye bill was in this respect closer to the McReynolds bill but it added a clause 
stipulating that no American passport would be valid for such travel. The 
Thomas bill would have preserved the section of-the present law without 
change. The Kopplemann bill made the provision mandatory but kept the 
“risk” theory. It barred also travel on any vessel, American or foreign, in 
war zones. The Voorhis bill kept the “risk” theory, made its application 
automatic and added the passport clause. The Luckey bill is similar to the 
Clark-Bone-Vandenberg-Nye bill in this respect. 


Application to civil wars 


As a result of the Spanish civil war, a Joint Resolution was rushed T 
Congress on January 8, 1937, making the arms embargo applicable to that 
particular conflict. The Pittman and McReynolds bills both would make 
the law applicable to civil wars as well as to international wars. They 
use the term “civil strife” and leave the President power to determine whether 
the “armed conflict is of such magnitude or is being conducted under such 
conditions” that the export of arms, ammunition and implements of war would 
threaten the peace of the United States. If he so finds, he proclaims the fact, 
and the various provisions of the law then become applicable. Most of the 
other: bills dealt similarly with civil wars. There is no attempt to oe 
whether the belligerency of the parties has been recognized. 


T RE. merchantmen 


The present law, in Section 5, empowers the President to bar or regulate 
the entrance of submarines into American waters. The Pittman and Mc- 
Reynolds bills, in Section 8; include armed merchant vessels with submarines. 
Like provision was made in the Kopplemann bill, the Voorhis bill, the 
-Maverick bill, the Luckey bill, the Clark-Bone-Vandenberg-Nye bill and the 
Shanley bill.*3 This desirable addition to the law had been strongly recom- 
mended by Mr. Charles Warren.** ‘The subject was discussed in the hearings 
before the Senate Foreign Relations Committee and the House Committee 
on Foreign Affairs in 1936 but no action was taken on it at that time. ` 


Sundry provisions 


‘The Pittman bill and the MoReynolds bill are similar- in making slight 
amendments to the provisions dealing with the National Munitions Control 


22 Pub. Res. No. 1, 76th Cong., lst Seas. Text in euEp nent to this JOURNAL, p- 102. 
seo also this JOUENAT; Vol. 81, p. 74. 

s H. J. Res. 181, introduced Feb. 1, 1937. 

H ‘Safeguards to Neutrality,” 14 Foreign Affairs, 199 (Jan., 1986). 
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Board.. The principal change is the reduction of the registration fee from 
$500 to $100 for persons doing a business of less than $50,000 a year. 

Both the Pittman and the McReynolds bills retain the provision of the 
existing law relative to the use of American ports as a base of supply. 

The existing law provides that after the President has issued a proclama- 
tion under Section 1, it shall be unlawful for any American vessel to carry any 
arms, ammunition or implements of war to or for a belligerent. The Pittman 
bill adds a new provision (in Section 10) providing that it shall be unlawful 
under such circumstances for any American vessel engaged in commerce with 
a belligerent country “to be armed or to carry-any armament, arms,:ammuni- 
tion or implements of war,” except small arms authorized by the President to 
be carried by the officers of vessels for the preservation of discipline. This 
provision is not found in the McReynolds bill. 

Both bills provide for the repeal of the act of August 29, 1916, relating to 
the sale of ordnance and stores to the Government of Cuba. 

Some importance is attached in the Report of the Committee on Foreign 
Relations to the addition of Section 14 which grants the President power to 
make necessary rules and regulations not inconsistent with the provisions of 
the act. Section 12 of the McReynolds bill is similar. 

Both bills unfortunately retain the Latin American exception which is con- 
tained in Section 1 (b) of the present law. 

The McReynolds bill inserts a new provision not found in the Pittman 
bill, forbidding anyone in the United States “to solicit or receive any con- 
tribution” for belligerent governments. Mr. McReynolds explains in the 
Committee Report that “of course, this amendment does not undertake to 
prohibit any donations made by any citizens, neither will it interfere with any 
collections made for the Red Cross.” A similar provision was proposed in 
the Quinn bill.*5 

One amendment proposed on the floor of the Senate which was accepted was 
that proposed by Senator Nye to fix the definition of “arms, ammunition and 
implements of war.” The amendment says that “they shall be those enu- 
merated in the President’s Proclamation No. 2136 of April 10, 1936.” There 
seems to have been no doubt that the President would have followed this 
precedent in the sense that the Administration definitely gave up any thought 
of extending those categories to include raw materials. The-crystallisation 
of the list, however, especially in what purports to be permanent legislation, 
is extremely unwise in view of the fact that technical developments must con- 
stantly change items to be included in such a list. Past experience with draw- 
ing up detailed lists of contraband should suffice to indicate the unsoundness 
of this provision. 

Both bills now wisely mention aircraft ag well as vessels in dealing with 
the carriage of goods. However, no adequate study has yet been made of the 


- 3 H, R. 3624, introduced Jan. 25, 1937. 
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problems of air transport of merchandise which will undoubtedly arise in 
the next war. 

It is unfortunate that neither the Pittman bill nor the McReynolds bill. 
embodies the wise proposal contained in Section 8 of the Kopplemann bill 
and in Section 13 of the Voorhis bill providing that in cases of abuse of the 
American flag, the vessels guilty of such abuse may be barred from American 
ports. 

Among other rejected proposals are the following: limitation ‘of alien 
propaganda, in the Ludlow bill;** the provision for expatriating any American 
who serves ‘in foreign forces unless expressly authorized to do so by the laws 
of the United States; 27 the Fish proposal 28 asking the President to call a 
conference of the signatories of the Briand-Kellogg Pact “to consider a practi- 
cal method of carrying out the underlying purposes” of that treaty, “to dis- 
cuss the causes and cure of war” and to conclude new international agree- 
ments defining neutral rights and duties and to promote peace. 


Summary 


The Pittman bill as passed by the Senate has the following parapa 
provisions: 

Automatic embargo on arms, ammunition and implements of war when in- 
ternational or civil war is proclaimed. However, the President has discre- 
tion in regard to civil wars so that he need not make such a proclamation in 
a conflict which does not affect the United States. 

Provisions for registration and licensing through the National Munitions 
Control Board. 

Once the Presidential proclamation is issued, it becomes unlawful for any 
American vessel to carry arms, ammunition or implements of war to or for & 
belligerent. 

When the Presidential proclamation is issued, it is unlawful to ship any 
articles whatever out of the country to or for a belligerent until all American 
interest therein has been divested. 

The President, exercising his discretion as to the necessity for such action, 
may place an embargo on other articles in addition to arms, ammunition and 
implements of war, and it is thereafter unlawful for any American vessel to 
carry such articles to or for a belligerent. This section, however, does not 
forbid the export of these commodities. 

The existing ban on loans and credits is continued. 

The existing provisions regarding the use of American ports as a base of 
supply are continued. 

The existing provisions regarding restriction on the entry of submarines 

2 H., R. 4555, introduced Feb. 9, 1987. 

27 Phillips bill, H. R. 4710, introduced Feb. 12, 1987. This is a modification of Mr. 


Phillips’ earlier bill, H. R. 2002, introduced on Jan. 6, 1937. 
38 H. J. Res. 179, introduced Feb. 1, 1937. 
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into American waters are continued. In this section armed merchantmen are 
now included. | 

It is made automatically unlawful for American citizens to travel on bel- 
ligerent vessels after the President has proclaimed the existence of war. 

A new provision is added prohibiting the arming of American merchantmen. 

The Latin American exception is retained. 

The only substantial differences in the McReynolds bill are the following: 

First, the cash and carry provision providing for the divestment of Ameri- 
can interest before goods are shipped out of the country is not made auto- 
matic but may be applied by the President in his discretion. 

Second, the provision making it unlawful for American citizens to travel 
on belligerent vessels is not made automatic but may be invoked by the Presi- 
dent in his discretion. 

It is on this discretionary question that the two houses will need to reach 
some compromise agreement. ‘It is to be hoped that, as in the last two years, 
the need for compromise will induce the insertion of a provision limiting the 
period during which the act is to remain in force. On March 10, Repre- 
sentative Shanley announced that he would introduce such a proposal.?® 
This provision, however, will be of no avail unless, in the meantime, a thor- 
ough study of the numerous unsolved problems is made either by an official 
government commission (by analogy to the official group now considering 
revision of the nationality laws) or by an outside group of experts (by analogy 
to the method used in studying the administrative reorganization of the 
government). Pup C. JESsuP 


“NON-INTERVENTION” AND PERSONAL FREEDOM 

The State Department has recently announced its decision not to issue pass- 
ports to Americans wishing to travel abroad unless they take an oath not to 
visit Spain, and this restriction was at first extended even to members of 
hospital units desiring to assist the Spanish Government or the forces in in- 
surrection against it.1 This latter prohibition has recently been rescinded so 
that Americans bent upon the humanitarian purpose of aiding the wounded 
may proceed to Spain and undertake their philanthropic work.? 

This control of the movements of an American citizen abroad through the 
effect of the issuance of a conditional passport, presumably with the penalty 
of refusal of a renewal of the passport should the prohibition be violated, cer- 
tainly constitutes a serious interference with the liberty of the individual, and 
oan only be justified if it is shown to be necessary for the conservation of the 
superior interests of the citizens of the United States as a whole. This step 
is along the same line as that taken by the Department of State when Ameri- 
can residents of Spain were notified that they must withdraw from that coun- 

7 New York Times, March 11, 1937. Mr. Fish was in accord; ibid., March 13. 


1 Dept. of State Press Releases, March 13, 1937, p. 139. 
2? Ibid., March 20, 1937, p. 154. 
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try and that the United States would not be responsible for.the protection of. 
those who should choose to remain in disregard of the notice requiring ‘their 
withdrawal. Of similar purport is our legislative and executive action with- 
drawing the protection of our Government from those who ship supplies to 
Spain. 

These separate steps are said to oa in conformity with the so-called policy 
of ngn-intervention in Spain, and to constitute an acquiescence in the similar 
Sed by the Mack intervention committee” of European Powers 
that has thrown a cordon about the Spanish frontiers and Spanish waters. 
When, however, one or more governménts restrict the ordinary:. commercial 
and social intercourse with a state that has been duly recognized and has en- 
joyed constant economic and social relations with its neighbors, it is hardly 
appropriate to designate such a course as “non-intervention” ; it ig more prop- 
erly to be considered as a policy of non-intercourse, and must be regarded as 
constituting a negative interference and disregard of the rights of that mem- 
ber state of international society. The measures so taken may however be 
justified, when necessary, in order to prevent a general conflagration; and it 
is for the society of states in the exercise of their- high discretion to decide — 
such extreme measures are necessary. 

In the absence of any organized international government, the ecient as 
to what measures it may be necessary to take for the security of international 
society must devolve on the states in conclave assembled, and this collective 
decision remains:the only justification for any action taken by way of inter- 
national police.. In view of the present very delicate situation in Europe, this 
extraordinary act of interference on the part of the non-intervention (really 
an intervention) committee with the rights of an independent member of in- 
ternational society may well be justifiable on that ground, and the same jus- 
tification would apply equally to our own negative acquiescence in the regu- 
lations which the committee has adopted. The unprejudiced observer may, 
however, question whether third states, separately and in conference assem- 
bled, have been sufficiently vigilant in their efforts to put a stop to the in- 
humane conduct of hostilities. If there is any truth in the tales of atrocities 
reported in the press, every state and every individual is obligated to use his 
influence to the utmost in preventing the continuance of such violations of 
the laws of civilized warfare. 

It is furthermore necessary that we proceed with great caution in any added 
restriction of the rights and freedom of action of individuals in the sphere of 
international relations.. No doubt our Government is justified in prehibiting 
individuals from committing acts which may involve us in hostilities and 
endanger the security of the whole nation, but it may be asked whether our 
security may not be amply protected without such drastic measures as have 
been adopted. Even though we may be warranted in prohibiting Americans 
from entering the zone of hostilities, we have to remember the assistance we 
received from liberty-loving foreign officers who, like Lafayette, joined our 
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Revolutionary forces under Washington when we were struggling to achieve 
our independence. Do we really wish to join in the general movement which 
is tending to exalt nationalism and to extend an ever increasing control over 
our nationals when abroad? - Is this not inconsistent with our professions 
of democracy and freedom of the individual? 

It would seem that we are at present passing through a phase in which we 
are ready to adopt any measure, however impracticable, arbitrary, and spe- 
cious, which will hold out the lure of preserving us from becoming involved 
in another conflict. It might well be argued that any and all of these meas- 
ures would be justified if they were really adequate to achieve the end in 
view; but the surest course to preserve the peace of the United States is for us 
to preserve the liberties of our people and at the same time to remember the 
obligations which we owe to international society and the preservation of 
world peace. This means that we should do our part in aiding those who are 
attempting to organize effective action against any would-be aggressor. It 
is absolutely contrary to American national psychology to persevere in an 
attitude of indifference. Sooner or later, American public opinion will come 
to recognize fully our obligation to codperate with other states for the pur- 
pose of ensuring collective security and in order that we may, one and all, 
aid in building a defence against unnecessary war. Such action, if taken 
betimes, will be the best means to prevent our being drawn into a war in the 
wake of a rising tide of national emotion, when the cost of our intervention 
may be disastrously great and when the efficacy of our coöperation may be 
correspondingly diminished. ELueRyY C. STOWELL 


CURRENT NOTES 
THIRTY-FIRST ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
WASHINGTON, D. C., APRIL 29—MAY 1, 1937 ` 
PROGRAM 
THURSDAY, APRIL 29, 8:15 P.M. 
Presidential address: Elihu Root. James Brown Scorr, President of the 
Society. ' 
The Inter-American Conference for the Maintenance of Peace. CHARLES G. 
Funwick, Professor of Political Science, Bryn Mawr College; Delegate 
to the Conference. 


FRIDAY, APRIL 30, 10 A.M. 
International Agreements 
Constitutional procedures for international agreement (Joint Resolution— 
Executive Agreement—Treaty). CHaries Cumnny Hype, Professor of 
International Law and Diplomacy, Columbia University. 
The executive trade agreements: 


Constitutionality. Henry S. Fraser, of the Syracuse, N. Y., Bar. 
Embargo clause. PHospm Morrison, Yale University Law School. 
Most-favored treatment. Wim 8. CuLsmrrson, of the D. C. Bar. 


Discussion led by Banszamin Wuuaiams, Professor of Political Science, 
University of Pittsburgh; Wuuasarp B. Cowes, formerly with U. BS. 
Agency, Mexican Claims Arbitration; and Stantay K. Hornsecr, Chief 
of the Division of Far Eastern Affairs, Department of State. 

FRIDAY, APRIL 30, 2 P.M. 
Laws of War and Neutrality 


Some legal aspects of aircraft in belligerent operations. Jonn H. Spmnom, 
former Adviser to the Ethiopian Government. 


The effect of governmental controls on neutral duties. Lawrenon Preuss, 
Assistant Professor of Political Science, University of Michigan. 
Discussion led by James W. Gagner, Professor of Political Science, Uni- 
versity of Illinois; M. W. Roysn, of New York; Pane C. Jussup, Pro- 
fessor of International Law, Columbia University. 
FRIDAY, APRIL 30,8 P.M. 
Civil Wars 


Recognition of insurgency and belligerency. Rosurt R. Wuson Professor 
of Political Science, Duke University. 
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Insurgency and maritime law. FreD K. NæLsEN, former Solicitor, Depart- 
ment of State. 


Discussion led by Witu1am W. Bisnor, JR., Lecturer in Politics, Princeton 
University; JOSEPH P. CHAMBERLAIN, Professor of Public Law, Columbia 
University; Norman J. PADELFORD, Professor of International Law, 
Fletcher School of Law and Diplomacy. 


SATURDAY, MAY 1, 10 A.M. 


Conclusion of preceding discussions. 

Business meeting: 

. Report of Committee on Codification of International Law. 

. Report of Committee on Publications of the Department of State. 
. Report of Committee on Honorary Members. 

. Report of Committee on Nominations. 

. Election of officers. 

. Miscellaneous business. 


Hm Or he Go bo hH 


Adjournment. 
12 o'clock noon 
Meeting of the Executive Council. 


ANNUAL BANQUET, 7:30 P.M. 
Speakers: 


Honorable Sumner WELLES, Assistant Secretary of State. 

Sefior Capitán CoLón ELOY ALFARO, Ambassador of Ecuador. 
Professor Pearcy E. Consert, McGill University, Montreal. 

Senator Davin I. Warsa, Chairman, Senate Naval Affairs Committee. 


THE ADMISSION OF EGYPT TO THE INTERNATIONAL LABOR ORGANIZATION 
The admission of Egypt to the International Labor Organization is a fur- 
ther illustration of the practice under which states which are not members 
of the League of Nations may become members of the Organization. At the 
20th Session of the International Labor Conference the following resolution 
was unanimously adopted, on June 16, 1936, on the proposal of the Selection 
Committee (the Conference steering Committee) : 


The International Labor Conference, 

Whereas the Secretary-General of the Conference has been informed 
by the Egyptian Government that it would be willing to accept member- 
ship in the International Labor Organization; 

Recalling that it has always been the firm conviction of the Organiza- 
tion that its ends could be more effectively advanced if the membership 
of the Organization could be made universal; 


Hereby decides: 


To invite the Government of Egypt to accept membership in the Inter- 
national Labor Organization, it being understood that such acceptance 


- 
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involves only those rights.and obligations provided for in the Constitu- 
tion of the Organization and shall not involve any obligations under. the. 
Covenant of the League of Nations; : 

And further decides: 


That, in the event of the Government of Egypt accepting nain, 
the Governing Body is hereby authorized to arrange with the Govern- 
ment of Egypt any questions arising out of its membership, including 
` the question of its financial contribution. 


The same day the Director of the International Labor Office forwarded to 
the Egyptian Chargé d’A ffaires p. t. at Berne, Mr. Abdel-Fattah Assal, a copy 
of the resolution, together with a certified copy of the Constitution of the Or- 
ganization. On June 19, Mr. Assal replied to the Director of the International 
Labor Office that “under instructions from my Government, I have the honor 
to inform you that the Egyptian Government has decided to accept the invi- 
tation which you forwarded me. It is understood that this acceptance implies 
the acceptance of the Constitution of the International Labor Organization.” 
The. Director of the International Labor Office then replied, noting the 
Egyptian Government’s acceptance of the invitation and the fact that this 
acceptance implied acceptance of the Constitution of the International Labor 
Organization. The documents constituting the formal record of the entry 
of Egypt into the Organization have been published in the Official Bulletin | 
of the International Labor Office, Vol. XXI, No. 2, pp. 77-79. The procedure 
adopted followed closely that adopted in the case of the United States. . For 
the equivalent documents in the case of the United States see the Oficial 
Bulletin of the International Labor Office, Vol. XTX, No. 3, pp. 66—-72,! and 
for the registration with the Secretariat of the League of Nations as an inter- 
national engagement of certain of the documents relating to the entry of the 
United States, see Official Bulletin of the International Labor Office, Vol. XX, 
No. 1, pp. 5-7.. C. W. JENES 


RESERVATIONS TO MULTIPARTITE TREATIES 


The total absence of any provisions in the numerous treaties recently 
concluded at the Inter-American Conference for the Maintenance of Peace 
specifically regulating the making of reservations to those treaties, and, by 
contrast, a somewhat novel article dealing with reservations contained in the 
Draft Convention for Prevention and Punishment of Terrorism submitted 
to the last Assembly of the League, suggest the propriety of a brief discussion 
of the question of reservations to multipartite treaties and of rules governing 
the making of such reservations. The relatively modern tendency of states 
to make reservations to multipartite treaties at the time of their ratification 
of or-accession to such treaties gives rise to a number of difficult problems. 
It seems obvious that when a state proposes to make a reservation to a 
multipartite treaty at the time of ratification or accession, it proposes, in 

1 See also documents printed in this JOURNAL, Supp., Vol. 30 (1986), pp. 67-84.. 
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effect at least, to insert in the treaty a new provision designed to exempt it 
from certain of the juridical consequences which would otherwise devolve 
upon it as a party to the treaty while at the same time leaving other states 
which already are or which later become parties to the treaty fully subject 
to those consequences, at least in their relations inter se. Consequently, 
since a multipartite treaty is “an agreement in which each party finds a 
compensation for the obligations contracted in the engagements entered 
into by others,” ! theory would seem to demand that the state proposing to 
ratify or accede subject to reservations should not be permitted to do so un- 
less the other states which are parties to the treaty, and likewise those states 
which are signatories of the treaty and therefore potential parties, consent to 
its so doing. Articles 15 and 16 of the Draft Convention on the Law of 
Treaties, prepared by the Harvard Research in International Law, are 
clearly drawn in accordance with that theory.? 

Strict adherence to the above principle in actual practice may, however, 
lead to undesirable consequences in some cases. A state which is only a 
signatory and not yet a party to a multipartite treaty, and which may indeed 
never take the steps necessary to make it a party, might by withholding its 
consent prevent another state from ratifying or acceding to the treaty subject 
to a reservation. While there is evident logic in requiring the consent of 
signatories which are likely to become parties to a treaty as it stands before 
permitting it to be mutilated by reservations, there is no evident reason why 
reservations should require the consent of signatories which are no longer 
likely to become parties at all. Or again, if positive indication of consent is 
considered necessary, one or more signatories or parties to a multipartite 
treaty might prevent another state from ratifying or acceding to the treaty 
subject to a reservation merely by failing to register their consent, even 
though such failure is-due to nothing more than indifference or neglect. It 
seems to have been the experience of some offices charged with these matters 
that states parties to or signatories of a multipartite treaty are frequently 
exceedingly lax in responding to requests for an expression of their consent to 
& proposed reservation, particularly if the reservation is a relatively minor 
one or one which does not greatly concern some of them. In such cases the 
widest possible acceptance ‘of the treaty—presumably the desired end—is 
unduly if not permanently delayed. 

As & means of avoiding the situations referred to in the preceding para- 
graph, the provisions contained in Article 22 of the Draft Convention for 
Prevention and Punishment of Terrorism? are of interest. That article 
reads as follows: 


Any member of the League of Nations or non-member State which is 
ready to ratify the Convention . . ., or to accede to me Convention 


“1 League of Nations Document A.10.1930.V., p. 2. 
2 Beo this JOURNAL, Supp., Vol, 29 (1935), pp. 659-660, and comment on p. 870 ff. 
? League of Nations Document A.7.1936.V., p. 7; also ©.36.1936.V., p. 3. 
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, but desires to be allowed to make reservations with regard to the 
application of the Convention, may so inform the Secretary-General of 

A e League of Nations, who shall forthwith communicate such reserva- 
tions to the members of the League and non-member States on whose 
behalf ratifications or accessions have been deposited and enquire 
whether they have any objection thereto. Should the reservation be 
formulated within two years from the entry into force.of the Convention, 
the same enquiry shall be addressed to members of the League and non- 
member States whose signature of the Convention has not been followed 
by ratification. If, within six months from the date of the Secretary- 
General’s communication, no objection to the reservation has been 
made, it shall be treated as accepted by the high contracting parties. 


Obviously under these provisions signatory states which have allowed more 
than the specified reasonable length of time to elapse without completing 
their signatures with ratification are no longer to be regarded as having such 
an interest in the treaty as to make it necessary to secure their consent to 
reservations proposed by a state which is ready to accept the treaty. And 
further, mere neglect of a signatory or party to express its consent to the 
proposed reservations will not operate to exclude from the treaty the state 
proposing them, since such consent is to be presumed if there is not an express 
indication to the contrary within a specified reasonable length of time. 

It is submitted that those charged with the drafting of multipartite treaties 
may well consider the advisability of including, in certain of them at least, 
provisions similar to those referred to above. The propriety and possible 
desirability of thus displacing the general rule by a special rule deemed 
better adapted to a particular case is specifically recognized by the Draft 
Convention of the Harvard Research, the articles thereof dealing with 
reservations being in each instance preceded by the provision ‘“‘unless 
otherwise provided in the treaty itself.” VALENTINE Josst ITT 


THE FIRST “MODIFICATION” OF THE IRAQI DECLARATION BEFORE THE 
COUNCIL OF THE LEAGUE OF NATIONS 


On the termination of the mandatory régime in Iraq, the Iraqi Government 
made a declaration before the Council of the League of Nations relating to 
the protection of minorities, most-favored-nation treatment for members of 
the League, judicial organization in Iraq, the continued validity of inter- 
national agreements and conventions including those to which Iraq had be- 
come a party by action of the Mandatory Power acting on its behalf, respect 
for acquired rights and financial obligations, and freedom of conscience. 
Chapter IT of the Declaration, which includes all of its provisions save those 
relating to minorities (for the modification of which provision is made by 
Article 10 in the form usual in minorities declarations), is subject to modifica- 
tion by the procedure defined in Article 16 thereof the first paragraph of 
which is as follows: 


The provisions of the present chapter constitute obligations of inter- 
national concern, Any member of the League of Nations may call the 
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attention of the Council to any infraction of these provisions. They may 
not be modified except by agreement between Iraq and the Council of 
the League of Nations acting by a majority vote.* 

This appears to be the most appropriate form in which to make provision in 
advance for modifying the obligations resulting from instruments under which 
some one state gives certain special guarantees to the international commu- 
nity as a whole, and it is therefore of some interest to note the first instance 
in which use has been made of its provisions, although the occasion was a 
matter of no great importance. The Declaration requires by Article 12 the 
maintenance for ten years of the judicial system based on the Judicial Agree- 
ment between the United Kingdom and Iraq of March, 1931. That agree- 
ment, which was only to remain in force until the admission of Iraq to the 
League of Nations, required by Article 2 the employment of nine foreign 
jurists. By letter of June 15, 1986, the Iraqi Government requested the 
Council to agree to the suppression of the ninth post as superfluous, and com- 
municated a memorandum stating in full the grounds upon which the post 
was superfluous. By resolution of September 25, 1936, the Council gave its 
consent.2 The incident is of no intrinsie importance, but it illustrates the 
successful working of what would appear to be the most appropriate tech- 
nique for the modification of obligations resulting from instruments of this 
kind. 

A word of criticism as to the form of the Council resolution is perhaps per- _ 
missible. It does not purport to amend the text of the Declaration but simply 
records the consent of the Council to the reduction in the number of foreign 
jurists. It would appear, however, that in any case in which the Council has 
power, by agreement with the government concerned, to “modify” the pro- 
visions of an instrument, it is entitled to adopt with the agreement of that 
government an amendment to the text of the instrument. It will normally 
be desirable, in order that there may be in force a single text stating the 
present effect of the instrument, that it should do this, though it is under-. 
standable that a different course was adopted by the Council when the article 
the effect of which was to be modified was itself a bad example of legislation 
of reference. C. W. JENKS 


1 League of Nations Official Journal, 13th Year, No. 7, July 1932, p. 1350. 
1 Tbid., 17th Year, No. 11, Nov. 1936, pp. 1821-1323. 3 Ibid., pp. 1161-1162. 
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WITH REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times); 
Europe, L'Europe Nouvelle; Ez. Agr. Ser., U. §. Executive Agreement Series; Geneva, 
A Monthly Review of International Affairs; G, B. Treaty Series, Great Britain Treaty 
Series; J. L. O. B., International Labor Office Bulletin; L. N. M. S., League of Nations 
Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. 8., League of 
Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press Releases, U. S. State 
Department; R. A. I., Revue séronautique international; T. J. B., Treaty. Information 
Bulletin, U. S. State Department; U. S. T. S., U. S. Treaty Series. 


August, 1936 

10/21 BeLrarmm—Naw Zmaranp. Exohanged notes TR trade agreement of Deo. 5, 
1933. Text:G. B. Treaty Series, No. 5 (1987). 

18 $Eayrpr—Pa.ustine. Exchanged notes eee commerolal relations. Text: G. B. 
Treaty Series, No. 7 (1937). 

September, 1936 

17 GREAT Brrrain—Greece. Signed agreement for reciprocal exemption from income 
` tax on certain profits or gains arising from an agency. Text: G. B. Treaty Series, 
No. 30 (1986). 


October, 1986 

12-15 Cartim HardBOoxs, Conference on the standardization of methods of TEN cat- 
tle herdbooks held in Rome, with representatives from 20 countries, including the 
United States, which signed the convention adopted by the conference. T. I. B., 
Dec. 1936, p. 11. 


22 $Canapa—Gmpmany. Signed provisional trade agreement based on reciprocal most- 
favored-nation treatment in customs matters. Times (London), Nov. 17, .1936, p. 
15. 


26  Berarom—GRrEAT Berran. Exchanged ratifications of convention providing for 
reciprocal enforcement of judgments, signed in Brussels, May 2, 1984. G. B. 
Treaty Series, No. 31 (1936). 


26 Franom—LuxmmsoRa. Convention signed at Paris concerning aimon of licen- 
tiates in law. Revue int. doa a i i 31, 1936, p. 404; J. 0. 
(France), Dec. 2, 1936, p. 12444. 

November, 1986 

5  Sitam—Uwnrren Srares. Notice of intention to terminate treaty and protocol revis- 
ing treaties hitherto existing, signed at Washington, Dec. 16, 1920, transmitted in 
note from Siamese Minister in Washington. T. J. B., Nov. 1936, p. 18. 

11 RUMANIA—UNITED rares. Signed supplementary” extradition treaty. T. I. B., 
Nov. 1936, p. 14. 

12 Brast—Unrrep Srarus. Signed agreement for iiitltary mission. Ez. ip: Ser. i 
No. 98. 
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12/17 France—Portuaay. Letters exchanged constituting agreement to facilitate devel- 


18 


17 


18 


18 


18 


19 


21 


opment of commercial aviation in Africa. Revue tnt. française du droit des gens, 
Dec. 31, 1936, p. 404; J. O. (France), Dec. 5, 1986, p. 12549. 


Texrta Conrarence. Announced in Geneva that all of the textile countries, in- 
cluding non-members of the International Labor Organization, had been invited by 
the United States Government to send delegations to a world labor conference to be 
held in Washington on April 2. N. Y. Times, Nov. 14, 1938, p. 1, and Nov. 28, 
1936, p. 22, 


Marra of Dretomats. State Department issued circular of instruction concern- 
ing marriage of foreign service officers with persons of foreign birth. Press Releases, 
Deo. 5, 1936, p. 458. 


Eayrt—Saupi ARABIA. Signed agreement in Cairo giving effect to the treaty of 
friendship of May 7, 1936. It settled the terms on which Egypt should participate 
officially in the annual pilgrimage to Megis: after an interruption of 10 years. 
B. I. N., Dec. 5, 1986, p. 15. 


Germar Berran—Norwar. Signed agreement in London for reciprocal recognition 
of load line certificates. G. B. Treaty Series, No. 32 (19886). 


Sparx (Franco Rieme). On Nov. 18, Germany and Italy formally recognised 
government of the Spanish insurgent, Gen. Francisco Franco. N. Y. Times, Nov. 
19, 1936, p. 1; B. J. N., Dec. 5, 19386, p. 18. Recognition by Nicaragua, Salvador 
and Albania also announced. N. Y. Times, Des. 3, 1936, p. 17. 


Locarno Conrsrence. British Forgign Office handed to French, German and 
Belgian Ambassadors and to Italian Chargé d’Affaires a note giving views on five 
power Locarno negotiations in light of replies received to invitation of Sept. 18, 
1936. B.I. N., Dec. 5, 1936, p. 22. 


Roap Conaresses. State Department announced the United States had renewed 
ita participation in Permanent International Association of Road Congresses at 1, 
Avenue d’Iéna, Paris. Representatives of the United States: Press Releases, Nov. 
21, 1936, p. 406. 


Greace—Umitep Stars. Signed ce of entry, establishment, and residence. 
T. I. B., Nov. 1986, p. 18. 


PERMANENT COURT OF ARBITRATION. Announced TERT of Carlos Saavedra 


Lamas and Ernesto Bosch of Argentina. T. I. B., Deo. 1936, p. 1. 


SUBMARINE WARFARE LIMITATION AGREEMENT. German Government recognized 


Art. XXII, Sec. 4, of London Naval Treaty of April, 1930, in note handed to British 
Foreign Office. N. Y. Times, Nov. 24, 1936, p. 5; Times (London), Nov. 24, 1936, 
p. 18. 


NossL Pace Prize. Carl von Ossietzky, German pacifist, was awarded the 1935 
prise, and Carlos Saavedra Lamas the prize for 1986. N. Y. Times, Nov. 25, 19386, 
p. 1. Award to Carl von Ossietgky protested by Germany in note to Norwegian 
Government. Times (London), Nov. 25, 1936, p. 14. 


Sparx. Government communiqué charging “foreign warships” with attacks on 
Spanish Government veesela made public. N. Y. Times, Nov. 25, 1936, p. 10. 


Gunmany—Japan. Signed an anti-Comintern agreement in Berlin. Text: N. Y. 
Times, Nov. 26, 1986, p. 1, 26; Times (London), Nov. 26, 1936, p. 16; Revue int. 
francatse du droit des gens, Dec. 31, 1986, p. 422. 
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25 PERMANENT Court or INTERNATIONAL Justica. The Court elected M. J. G. 
Guerrero (Salvador) as President, and Sir Cecil J. B. Hurst (Great Britain) as Vice- 
President. L. N. M. 8., Nov. 1986, p. 356. 


AUBTRALIA—FRANCH. Signed commercial agreement giving France benefit of inter- | 
mediate tariffs. B.I. N., Dec. 5, 1936, p. 17. 


Great BRErTAin—YuUGosLAVIA. Signed trade agreement. Times (London), Dec 
1, 1936, p. 15; N. Y. Times, Deo. 2, 1986, p. 17; Cmd. 5328. 


27 Spam. Spanish Government appealed to League under Arts. 10-11 of Covenant 
against armed intervention of Germany and Italy in Spanish conflict. Text: 
L. N. M. S., Nov. 1936, p. 338; N. Y. Times, Nov. 28, 1936, p. 1; Times (London), © 
Nov. 28, 1936, p. 12. 


28 Pouannp—Rumanta. Signed agreement for cultural collaboration. B. I. N., 
Dec. 5, 1936, p. 36. 


30 Costa Rica—Unrrep Starrs. Sign reciprocal trade agreement, this making the 
15th agreement of the kind to be concluded. N. Y. Times, Dec. 1, 1936, p. 11; 
Press Releases, Dec. 5, 1986, p. 442; T. I. B., Nov. 1936, p. 17. 


30 to January 11, 1987 Ermorra. Italian conquest of Ethiopia recognized by Japan on 
Nov. 25, by Chile on Nov. 80, Bulgaria on Des. 13, France and Great Britain 
on Dec. 21, Belgium on Des. 22, Switzerland on Dec. 28, Greece on Deo, 26 and 
Rumania on Des. 30. Revue int. française du droit dea gens, Deo. 31, 1936, p. 391; 
Fortnightly summary to Mar. 1, 1987, p. 6. De facto recognition by Soang on 
Jan. ii. N. Y. Times, Jan. 12, 1987, p. 7. 


30  Feranom—Porano, Signed agreement in Paris supplementing and defining agree- 
ment for loan and eredita of some 2,500 million frances for Polish rearmament. 
B. I. N., Dec. 5, 1936, p. 17. 


80 Great Barrarn—Untrep States. State Department announced agreement in prin- 
ciple for reduction of visa fees from 310 to $2 after April 2, 1987. Press Releases, 
Dec. 5, 1936, p. 441. 


December, 1936 

p1 § Anaunrrna—Great Brrrarn. Signed new trade agreement under which duties 
became effective on all beef items imported from foreign countries by the United 
Kingdom. Cong. Rec., Feb. 25, 1987, p. 1978. Summary: Times (London), 
Dec. 3, 1936, p. 9. 


1-23 INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE OF Paacs. Delegations from 
all of the 21 American Republics held conference in Buenos Aires, and adopted ten 
conventions and one additional protocol. T. J. B., Jan. 1987, p. 8; P. A. U., Jan. 
1937. Report of proceedings with texts of resolutions, treaties and protocol: P. A. 
U. Congresa and Conference Series, No. 22; International Conciliation, No. 328, 
March, 1937. Text of conventions and protocol with signatures, this JOURNAL, 
Supp., pp. 58-77. 


1 Lrrrin Enwrents Counam. Foreign Ministers of Rumania, Czechoslovakia, and 
Yugoslavia met in Bucharest to consider propaganda by Italy and Hungary for re- 
vision of peace treaties. N. Y. Times, Dec. 2, 1936, p. 22. 


1-22 Posrat UNION OF AMERICAS AND Span. Fourth congress held in Panama, adopted a 
principal convention, a parcel-post agreement and an air-mailagreement. T.I. B., 
Aug. 1936, p. 17, and Jan. 1937, p. 15. 
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2 ÅRBITRAL TRIBUNAL (United States and Canada). State Department announced 
appointment of Charles Warren as American member of tribunal provided for in 
convention relating to Trail Smelter case. On Dec. 17 the selection by the United 
States and Canada of Mr. Jean F. Hostile to serve as chairman was announced. 
T. I. B., Deo. 1936, p. 18. 


2 Canapa—Grnat Brrran, Signed new trade agreement in Ottawa revising Empire 
agreement of 1982. N. Y. Times, Deo. 8, 1986, p. 13. 


2-25 Cama—Japan, On Dec. 2, Japanese marines landed in Tsingtao, China, because of 
strikes in Japanese textile mills, China’s ultimatum to Japan made three demands 
which Japan rejected. N. Y. Times, Dec. 4, 1936, p. 21, and Dec. 6, 1936, p. 43. 
Four demands were submitted to China by Japan on Dec. 6, to which China made 
reply. N. Y. Times, Dec. 7, 1936, p. 11. On Des. 12, Gen. Chang Hsuehliang 
placed Gen. Chiang Kai-shek under detention at Sian, capital of Shenal. 
Chang denounced Nanking Government and demanded war with Japan in five de- 
mands: China Weekly Renew, Dec. 19, 1936, p. 81; N. Y. Times, Dec. 18, 1986, p 1. 
Chiang Kai-shek was liberated on Dec. 25. N. Y. Times, Des. 26, 1936, p.6. For- 
eign Policy Bulletin, Dec. 18, 1936, and Jan. 1, 1987. List of events in Sian revolt, 
China Weekly Review, Jan, 2, 1937, p. 155. 


2 Irauy—Swepmn. Signed a trade agreement and a clearing agreement in Rome. 
B. I. N., Dec. 19, 1936, p. 31. 


2 to January 20,1987 Spar. On Dec. 2, the International Committee for the application 
of the agreement regarding non-intervention in Spain decided to submit to both 
sides in Spanish conflict plan for supervision of imports at principal ports to keep 
out munitions. N. Y. Times, Dec. 3, 1936, p. 17. On Dec. 4, France and Great 
Britain requested coöperation of Germany, Italy, Portugal and Russia in ending 
foreign intervention and in mediation to end the war. Times (London), Dec. 10, 
1936, p. 14. Replies of Germany, Italy and Portugal. Text of German reply: 
Times (London), Dec. 14, 1936, p. 13; N. Y. Times, Dec. 14, 1936, p. 12. On Dec. 
10, Acting Secretary.of State Moore issued statement approving Anglo-French 
proposals for mediation in Spain. Press Releases, Dec. 12, 1936, p. 496. On Dec. 
16, Spanish Government accepted plan of control in principle. Summary of four 
considerations. Times (London), Dec. 18, 1936, p. 14. On Dec. 17 the report of 
British members of Parliament who visited Madrid in November, and Portugal’s 
reply to proposals were published. Times (London), Dec. 18, 1936, p. 18. On 
Jan. 1, text of plan of Non-intervention Committee for supervision of imports to 
Spain was sent to the two parties in Spain. Times (London), Jan. 2, 1987, p. 10. 
Text of Report of Non-intervention Committee: Gi. Brit. Foreign Office. Spain 
No. 2 (1986); Cmd. 5300. On Jan. 10 Madrid informed British Foreign Office that 
plans for supervision of land and sea frontiers had come too late to be effective. 
Text: Times (London), Jan. 11, 1937, p. 14. On Jan. 20 Portugal rejected Anglo- 
French plan. N. Y. Times, Jan. 21, 1987, p. 8. See also B. J. N., Nov. 21 and 
Dec. 5, 1936. 


2 WATERWAYS CLAUSES OF VERSAILLES TRmary. Replies to the German note of Nov. 
14, denouncing the waterways clauses of the Versailles Treaty relative to inter- 
natioħalization of certain German rivers, were sent by Yugoslavia on Dec. 1, by 
France, Great Britain and Czechoslovakia on Dec. 2, by Rumania and Poland on 
Dec. 3. Revue int. francaise du droit des gens, Dec. 31, 1936, p. 394. 


4 Puepiscrre IN Sparn. ‘Great Britain and France addressed notes to Germany, Italy, 
Russia and Portugal asking them to join in efforts to mediate Spanish civil war by 
proposing a vote by the people on form of government desired. N. Y. Times, Dec. 
10, 1986, p. 1. 
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10 


10 


10-16 Lzacos or Nations Councin. “Held 95th extraordinary session in Geneva to con- — 


12 


14 


16 
15 


16 


16. 
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- ALEXANDRETTA AND ANTIOCH. Turkey requested League Council to consider its 
dispute with France concerning future of the Sanjak of Alexandretta and Antioch. 


The French Government agreed to consideration of matter.by the Council. On — 


Dec. 16 M. Sandler, of Sweden, who had been appointed rapporteur, proposed the 
appointment of three observers to be sent to the Sanjak of Alexandretta. These 
observers reached Antioch on Dec. 31. L. N. M. S., Dec. 1936. Conversations 
were continued in Paris and on Jan. 27, the Council adopted the report of M..Sand- 
ler on the settlement of the dispute already accepted by France and Turkey. It 
enumerated fundamental principles of the agreement to be concluded between 
France, Turkey and Syria. Summary of fundamental principles: L. N. M. S., 
Jan. 1937; Timea (London), Jan. 28, 1937, p. 13; B. I. N., Feb. 6, 1987, p. 5. 


Franogp——YuaGostavia, Commercial treaty signed at Belgrade. ` Revue int. francaise 
du droit des gens, Dec. 31, 1986, p. 404; J. O. (France), Dec. 14/15, 1936, p. 12683. 


Nagcotic Droas Convention.. Note from State Department to League of Nations, 
dated Nov. 10, 1936, made public, together with statement by American Republica 
to the Conference for Suppression of [licit Traffic in Narcotic Drags, Geneva, 
June, 1986. Press Releases, Dec. 12, 1936, p. 492. 


Epwarp VII. British crown renounced by Edward VII on Dec. 10, in favor of the 
Duke of York, who was proclaimed King George VI on Dee: 12. N. Y. Times, 
Dec. 11 and 13, 1936, p. 1. 


Guruany—Iraty. Signed a trade and payments agreement in Rome. B. ze N., 
Deo. 19, 1938, p. 31. 


sider appeal of Spanish Government under Arts. 10-11 of the Covenant, against 
armed-intervention of Germany and Italy in Spanish conflict. Adopted resolution 
referring question to non-intervention body in London. Text: L. N. M. oe Deo. 
1986, p. 865; L. N. O. J., Jan. 1937. 


Guamany—Itany. Signed a series of economic agreements in Rome; one defined 
economic position of Germany in Italian colonial territory, and a second provided 
for codperation in commercial questions concerning Danubian countries. N. Y. 
Times, Dec. 18, 1986, p. 44; B. I. N., Dec. 19, 1936, p. 31. 


Lxuaaus or Nations Covenant. Committee on reform of the Covenant began study 
of four principal questions, C. S. Monitor, Dec. 14, 1936, p. 1; N: Y. Times, Dec. 
16, 1986, p. 11; B. T. N., Des. 19, 1986 and Jan. 9, 1937. . 


FRANOE—UNITED STATES. Agreement for coöperation in suppression of customs 
frauds came into foree. T. I. B., Deo. 1986, p. 13; Revue int. française du drott des 
gens, Dec. 31, 1936, p. 406. 


Iraty—Unrrep rares. Signed agreement reciprocally denouncing beits of com- 
merce and navigation of 1871, which is to be replaced by a new treaty. N. Y. 
Times, Dec. 17, 1936, p. 15; T. I. B., Dec. 1936, p. 18. SA SEAS N. Y. 
Times, Nov. 17, 1935, IV, p. 8. 


PHILIPPINÐ Arrams Orricu. Departmental Order No. 660 of State Department 
established Office of Philippine Islands Affairs. Press meer Des. 19, 1936, p. 
528. 


Briarum—Loxemeure. Initialed a commercial agreement in Paris. B.T. N., Jan.” 


9, 1937, p- 18. 


Great Berrans—Liperia. Resumed diplomatic relations. Press Releases, Dec. 19, 
1936, p. 529. 


| 
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19 


21 


21 
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PERMANENT COURT OF INTERNATIONAL Justice. Gave judgment in suit brought by 
Hungarian Government against Yugoslavia relating to judgments rendered on 
July 22, 1935, by the Hungaro-Yugoslav Mixed Arbitral Tribunal in the cases of 
Pajss, Czdky and Esterházy v. Yugoslavia. L. N. M. S., Dec. 1936, p. 384. 


France—Russia. Signed trade agreement for 1937, prolonging agreement of Jan. 


11, 1984. Revue int. française du drott des gens, Dec. 31, 1936, p. 405. 


Francp—Hongary. Arrangement reached by exchange of letters concerning regu- 


lation of commercial payments. Revue int. francaise du drott des gens, Deo. 31, 
1986, p. 405; J. O. (France), Deo. 24, 1986, p. 18259. 


Irauy—Portuaan. Signed several commercial agreements in Rome. Revue int. 
francaise du droit des gens, Dec. 31, 1936, p. 406. 


Scrreme Court. Handed down decision upholding the granting to the President of 
broad discretionary powers in foreign policy. Times (London), Dec. 23, 1936, p. 
10; N. Y. Times, Dec. 22, 1936, p. 1. Text: this JOURNAL, infra, p. 334. 


Eeypr—Grnat Berrarm. Exchanged ratifications of treaty of alliance signed Aug. 
26, 1936. Times (London), Dec. 28, 1936, p. 9; N. Y. Times, Dec. 23, 1936, p. 5. 
Text: this JOURNAL, Supp., p. 77. 


GmRMANY—PoLanp. German Government announced agreement with Poland con- 
cerning Polish corridor traffic issue. C. S. Monitor, Dec. 23, 1936, p. 2; N. Y. 
Times, Deo. 23, 1986, p. 6. 


Japan—Russia. Signed protocol in Moscow extending fisheries convention one 
year. N: Y. Times, Dec. 29, 1936, p. 18. 


Cusa. President Gomez was convicted on impeachment charges. Francisco Laredo — 
Bru, Vice President, became president. N. Y. Times, Dec. 24 and 25, 1936, p. 1. 


26 to January 26, 1987 Formian Vouunrams IN Spay. On Des. 26, British diplomatic 


26 


representatives in Berlin, Rome, Lisbon and Moscow were instructed to impress 
- upon those governments need of ending flow of foreign nationalsinto Spain. Times 
(London), Dec. 28, 1936, p. 1. On Dec. 27, British and French Ambassadors de- 
livered to Germany, Italy, Portugal and Russia notes warning against continued 
influx of foreign volunteers to contending factions in Spain. N. Y. Times, Deo. 28, 
1936, p. 1. On Jan. 10, British Government replied to notes received from Ger- 
man, Italian, Portuguese and Russian Governments. Text: Times (London), Jan. 
11, 1987, p. 14; N. Y. Times, Jan. 11, 1987, p. 1. French and Russian notes: Times 
(London) Jan. 18, 1937, p. 12. Text of Italian reply: Times (London), Jan. 26, 
1937, p. 13. Text of Garman and Italian replies: N. Y. Times, Jan. 26, 1937, p. 8. 


- Geewany—Spam. German Government officially announced seizure on Dec. 23 of 


German steamer Palos by Spanish Leftist naval forces and called for ita release, 
together with cargo and passengers. N, Y. Times, Dec. 27, 1936, p. 1; Times (Lon- 
don), Dec. 28, 1926, p. 10. 


AUsTRALIA—JAPAN. Signed trade agreement effective Jan. 1, to remain in force for 
18 months. N. Y. Times, Dec. 28, 1936, p. 7; Far Eastern Survey, Jan. 20, 1987, 
p. 28. 


Inpa ConstTrroTroN. New federal constitution rejected by Indian National Con- 
gress. N. Y. Times, Dec. 29, 1936, p. 12. 


Lonpon Navar Treaty. Great Britain and Japan notified United States of in- 
tention to invoke escalator clause to retain excess warship tonnage after Dec. 31. 
C. 8. Monitor, Des. 28, 1986, p. 1. Text: T. I. B., Nov. 1986, p. 35. 
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29° BanaMas—Unrrmp Status. President Roosevelt approved and ratified parcel-post 
agreement, signed at Nassau, Oct. 29, 1986, and at Washington, Dec. 21, 1936. 
Abrogates convention signed Des. 20, 1887, and Jan. 9, 1888. T.T. B., Jan. 1937, 
p. 16. 


80 Canava—Unirep States. Signed tax convention in Washington. Presa Releases, 
Jan. 2, 1987, p. 5; T. I. B., Dec. 1936, p. 14. 


+ 31. Navan Treatms. Washington Naval Treaty of 1922 and London Naval Treaty of 


1930 expired. N. F. Times, Deo. 31, 1936, p. 1; Foreign Policy Bulletin, Jan. 8, 
1987. 


January, 1987 
1 Spain. Spanish Loyalist vessel (freighter Soton) seized by German cruiser in reprisal | 
for detention at Bilbao of arms and of a Spanish “guest” taken from German ship 
Palos. N.Y. Times, Jan. 2 and 3, 1937, p. 1. Nazi “act of war” charged by Spain 

to be laid before neutrality group. N. Y. Times, Jan. 3, 1937, p. 38. 


2 $Gnrueat-Brrrain—Itaiy. Declaration “concerning assurances with regard to the 
Mediterranean” was signed in Rome by Count Ciano and Sir Erie Drummond. 
Text of declaration and exchange of notes: Times (London), Jan. 4, 1937, p. 12; 
N. Y. Times, Jan. 4, 1937, p. L; Cmd. 5348. 


2 Mrxico—Unrirmp Starzs. Claims payment of $522,240.10 made by Mexico as 
' third instalment with interest due, in accordance with Art. IT of convention of. 
April 24, 1934. Press Releases, Jan. 2, 1987, p. 9. 


5 Great Barrain—Spain. Spanish Government delivered protest to London Foreign 
Office on recent German naval activities. Text: Times (London), Jan. 6, 1987, p. 
11-12. 


6  Exmarcoon Muntrions. Senate Joint Resolution 3 adopted, forbidding munitions 
shipments to Spain. Text: Cong. Ree., Jan. 6, 1937, p. 77; signed by President on 
Jan. 8, 1987. (Pub. Res. No. 1-76th Cong.) Text: this Jovrawan, Supp., p. 102. 


8 to February 3 MONTREUX Converenos on CAPITULATIONS. Egypt sent invitations to 
all governments enjoying capitulatory rights to a conference to be held on April 12, 
1937, to consider alterations in the régime. T. J. B., Jan. 23, 1987, p.15. Noteon 
agenda sent out on Feb. 3. Times (London), Feb. 4, 1937, p. 18; Press Releases, 
Feb. 20, 1087, p. 102. On Jan. 17 the United States received an invitation to st- 
tend the conference, which was accepted on Feb. 17.. Press Releases, Feb. 20, 1937, 
p. 162. See editorial comment, supra, p. 293. 


. 9 GrrMany——PortuaaL. Official Gazette (Berlin) announced that an agreement had 
been signed last June 29, effective Dec. 18, under which Portugal abrogated as of 
Sept. 1, 1929, all rights to German property within her home territary and in 
colonies acquired under the Versailles Treaty, and agreed to return to Germany all 
properties that had not been liquidated. N. Y. Times, Jan. 10, 1937, p. 1; Times 
(London), Jan. 11, 1987, p. 13. 


18  ÅMERIOAN VOLUNTEERS IN SPAIN. State Department sent telegraphio instructions 
to Consul General at Barcelona calling attention to provisions of the United States 
Code concerning enlistment of American citizens in military service of Spain. 
Press Releases, Jan. 16, 1937, p. 37. 


18 GrsraLrak—UOnrirup Strarms. President Roosevelt approved and ratified parcel- 
post agreement, signed at Washington, Jan. 5, 1937, and at Gibraltar, Deo. 18, 
1936. This substitutes and abrogates agreement signed Deo. 7, 1914, and Jan. 8, 
1915. T. I. B., Jan. 1987, p. 16. 


CHRONICLE OF INTERNATIONAL EVENTS ‘ "ts B29 


15 GERMAN CONTROL or KL CANAL., In accordance with Germany’s note of Nov. 14 
to the Powers, denouncing provisions of Versailles Treaty for international régime - 
of inland waterways, Germany’s Naval High Command published new regulations 
governing passage of men-of-war through the Kiel Canal. Times (London), Jan. 
18, 1987, p. 11; N. Y. Times, Jan. 16, 1987, p. 2. 


16 Franog—Sparm. Signed commercial agreement in Paris, B.I. N., Jan. 28, 1937, p. 
16. 


18 Poxtoos, Sm Frepmaiox. Died in London, aged 91. N. Y. Times, Jan. 19, 1937, 
p. 28; Times (London), Jan. 19, 1987, p. 14, 


18 Unrrep STATES—VENEZUDLA. Signed agreement effective Jan. 18, 1937, providing 
for reciprocal waiver of passport visa fees for non-immigranta. T. J. B., Jan. 1937, 
p. 17. 


20 CZECHOSLOVAK Repusitic—Rumania. Signed agreement providing for a credit of 
about £3,550,000 to enable armament firms to supply war material to Rumania. 
B. I. N., Feb. 8, 1937, p. 14. 


21-27 Lzacue or Nations Council. Held 96th session in Geneva to deal with Danzig 
situation and the question of Alexandretta and Antioch. Committee of three to 
study Danzig situation was continued, and Alexandretta dispute settled peaceably. 
N. Y. Times, Jan. 23-28, 1937; Minutes of the 96th session, Jan. 21-27, 1937. 


24 Burgarma-—Yuaostavia. Signed treaty of friendship at Belgrade on Jan. 24 which 
came into force on Jan. 25 with ratifications. N. Y. Times, Jan. 25, 1937, p. 3; 
Times (London), Jan. 26, 1937, p. 18. 


AvustrRia—GeERuMANY. Signed new commercial treaty covering 1937. N. Y. Times, 
Jan. 28, 1987, p. 10; B. I. N., Feb. 6, 1937, p. 12. 


Great BErrAN-——IraLyY. Signed agreement at Rome regulating various questions 
concerning British Somaliland and Italian East Africa. B. T. N., Feb. 6, 1987, p. 
31; C. S. Monitor, Feb. 24, 1987, p. 4. 


29 Canapa—Unrrep Srares, Signed convention, revising convention of May 9, 1930, 
for preservation of the halibut fishery of the northern Pacific Ocean and the Bering 
Sea, to enter into force upon exchange of ratifications, for a period of five years. 
T., I. B., Jan. 1937, p. 18. 


30 Germany. In aspeech before the Reichstag, Chancellor Hitler demanded return of 
former colonies, retracted war guilt, outlined plans for developing four-year plan, 
and promised a constitution.. N. Y. Times, Jan. 31, 1987, p. 1; Times (London), 
Feb. 1, 1937, p. 14. 


80 Irauty—Spary. Provisional trade agreement with Gen. Franco’s administration was 
signed at Rome. B.T. N., Feb. 6, 1937, p. 31. 


February, 1987 
8 Irary—Turgxer. Foreign Ministers agreed on principal ne pending on trade 
and political accords, and issued communiqué. N. Y. Times, Feb. 4, 1987, p. 5. 


5  #$Haavs Economic Conrmrencs. Netherland Government sent invitations to Bel- 
gium; Luxemburg, Denmark, Finland, Norway and Sweden to send experts to The 
Hague toward the end of February to consider plans for a conference of the Oslo 
convention signatory states for closer economic codperation. B. J. N., Feb. 20, 
1937, p. 20; T#mes (London), Feb. 9, 1937, p. 13. 


7 Root, Ermu. Died in New York, aged 91. N. Y. Times, Feb. 7, 1987, p. 1; Times 
(London), Feb. 8, 1987, p. 14. 
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INTERNATIONAL CONVENTIONS 


Am Trarric. Warsaw, Oct. 12, 1929. 
Adhesion: Great Britain (on behalf of certain territories). July 4, 1986. T. J. B., Oct. 
1936, p. 12. 


Amcrarr ÅTTACRMENT. Rome, May 29, 1983. 
Ratification deposited: Belgium. Oct. 14, 1936. T. I, B., Nov. 1986, p. 17. 


AmRCRAFT Liasurry To THrrp PARTIES on THH SurFace. Rome, May 29, 1933. 
Ratification deposited: Belgium. Oct. 14, 1936. T.I. B., Nov. 1986, p. 17. 


ARGENTINE Anti-War Pacr. Rio de Janeiro, Oct. 10, 1938. 
Ratification deposited: Panama. T. I. B., Nov. 1986, p. 11. 


Bank FOR INTERNATIONAL SerrteMENts. Protocol. Brussels, July 30, 1936. 
Signature and text: G. B: Misc. Series, No. 1 (19387). 


BILLS oF Excnanas AND Promissone Notes. Geneva, June 7, 1930. 
Adhestons: 
Poland (with E E T. I. B., Ján. 1937, p. 12. 
U. 8. 8. R. Nov. 25, 1986. T. I. B., Des. 1936, p. 14; L. N. 0. J., Dec. 1936. 


Brus oF ExcHANGE AND Promissory Nores. Conflictof Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Adhesions: 
Poland. T. F. B., Jan. 1937, p. 12. 
U. 8. S. R. Nov. 25, 1936. T. 1. B., Dec. 1936, p. 14; L. N. 0. J, Dec. 1986. 


BILLS OF EXCHANGE AND Promissory Nores. Stamp Laws. Convention and Protocol 
.Geneva, June 7, 1930. 
Adhestons: 
Poland. T.I. B., Jan. 1937, p. 12. 
U. S. 8. R. Nov. 25, 1936. lie Ge: 8 “Deo. 1986, p. 14; L. N. O. J., Dec. 1936, 


Burs or Lapina. Brussels, Aug. 25, 1924. 
Ratification deposited: Poland. Oct. 26,1986. T.I. B., Jan. 1937, p. 15. 


Carrie Hmepsooxs. Rome, Oct. 15, 1936. 
Signatures: T. I. B., Dee. 1936, p. 11. 


Cuross. Conflict of Laws. Geneva, Mar. 19, 1931. 
Adhesion: Poland. T.I. B., Jan. 1987, p. 18. 


Curcres. Convention and Protocol. Geneva, Mar. 19, 1931. 
Adhesion: Poland (with reservations). T. J. B., Jan. 1987, p. 13. - 


CHEOKS. Stamp Laws. Geneva, Mar. 19, 1931. 
Adhesion: Poland. T. I. B., Jan. 1987, p. 18. 


CunsxicaL Warrare. Geneva, June 17, 1925. 
Ratification deposited: Luxemburg. Sept. 1, 1936. T.I. B., Nov. 1936, p. 11; Z. N. 0. Ji, 
Deo. 1936. 


CONTAGIOUS DISEASES OF ÅNIMALS. Geneva, Feb. 2, 1 1985. 
Accession: Chile. Oct. 10,1986. L. N. O. J., Dec. 1986. 


COPYRIGHT CONVENTİON. Buenos Aires, Aug. 11, 1910. 
Ratification: Colombia. T. J. B., Jan. 1987, p. 12. 


Dretomatic Orricwrs. Havana, Feb. 20, 1928. 
Ratification deposited: Chile. Oct. 26, 1986, T.I. B., Nov. 1936, p. 23. 


CHRONICLE OF INTERNATIONAL EVENTS 331 


Epucationat Fiums, Geneva, Oct. 11, 1933. 
Ratification: Greece. Sept. 30, 1936. 
Ratification deposited: Sweden. Dec. 17, 1986. T. JZ. B., Jan. 1987, p. 10. 


EMPLOYMENT OF CRILDREN AT Sma. Genoa, July 9, 1920. 
Ratification: China. T. I. B., Jan. 1987, p. 14. 


EMPLOYMENT OF YOUNG PERSONS AB TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratification: China. T. I. B., Jan. 1937, p. 14. 


EXPORT AND Import oF ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Accession: Chile. Oct. 10, 1986. L. N.O. J., Dec. 1936. 


INTER-AMERICAN ConorLiaTION. Washington, Jan. 5, 1929. 
Ratification deposited: Venezuela. Nov. 17, 1986. T.I. B., Jan. 1937, p. 1. 


Marrmrm Morreagss. Brussels, Aug. 25, 1924. Revision, Apr. 10, 1926. 
Ratification deposited: Poland. Oct. 26, 1936. T.I. B., Jan. 1987, p. 15. 


MenicaL Examination or Youna Parsons Emetoynp at Sua. Geneva, Nov. 10, 1921. 
Ratification: China. T. I. B., Jan. 1987, p. 14. 


Miunmrom Aam (Sma) Convention. Revised, Oct. 22, 1936. 
Text: I. L. O. B., Dec. 31, 1938, p. 219. 


Minmwom Wace-Frxiva Maostnery. Geneva, June 16, 1928. 
Ratification: Netherlands. Nov. 10, 1936. T.I. B., Dee. 1986, p. 17; L. N. O. J., Des. 
1936. l i 


MONETARY STABILISATION AGREEMENT. Washington, Oct. 18, 1986. 
Signatures (France, Great Britain and the United States). Text: T. I. B., Oct. 1936, 
p. 17. 
Adhesions: Belgium, Switzerland and the Netherlands. Nov. 28, 1986. N. Y. Times, 
Nov. 24, 1936, p. 7; T. I. B., Dec. 1986, p. 15. 


Motor Veuicizs Taxation. Geneva, Mar. 80, 1981. 
Ratification: Turkey. Sept. 25, 1986. L. N. O.J., Dec. 1936. 


Nagcoric Drue Trarric. Geneva, -June 26, 1936. 
Signatures: Bulgaria, Finland, Monaco, Sweden, Uruguay. L. N.O. J., Dec. 1936. 
Narcotics. Geneva, July 18, 1981. — 


Adhesion deppsited: Finland. Sept. 25, 1936. T. I. B., Nov. 1936, p. 14; L. N. 0O. J., 
Dec. 1986. 


Navar Lnoration TrRearr. Washington, Feb. 6, 1922. 
Expired on Dec. 31, 1986. N. Y. Times, Dec. 31, 1936, p. 1; C. S. Monitor, Dec. 31, 1936, 
p. 1. 
Navar Treaty. London, Apr. 22, 1980. 
Expired Dec. 31, 1936.. Foreign Policy Bulletin, Jan. 8, 1937, N. Y. Times, Deo. 31, 19386, 
p. 1. 


Nigut Work or Women. Washington, Nov. 28, 1919. 
Denunciation: Hungary. T.I. B., Jan. 1937, p. 14. 


Nicur Worx or Women. Washington, Nov. 28,1919. Revised,.1934. 
Ratification: Hungary. T.I. B., Jan. 1987, p. 14. 


OBECENB PUBLICATIONS. Paris, May 4, 1910. 
Adhesion: Japan. T. I. B., Dec. 1986, p. 9. 
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Oxnscenn PUBLICATIONS. Geneva, Sept. 12, 1928. 
Accession: Argentina. Oct. 3, 1986. L. N. O. J., Dec. 1936. 
Ratification: Japan. T. I. B., Deo, 1936, p. 9. 
Orrum CONVENTION, 2d. The Hague, Jan. 23, 1912. - 
Adhesion: Liechtenstein. L. N. O. J., Dec. 1986. 
Posrat Convention. Cairo, Mar. 20, 1934. 
Rattficattons: 
Dominican Republic. T. I. B., Dec. 1936, p. 17. 
France. Oct. 20,1086. T.I. B., Nov. 1986, p. 20. 
Ratification depostted: Peru. Nov. 16,1936. T.I. B., Jan. 1937, p. 16. 


Prorecrion oF Movasis Prorurry or Historic Varus. Washington, Apr. 15, 1985. 
Ratification depostied: Chile. Oct. 26, 1936. T. I. B., Nov. 1936, p. 25. 


Reruaess (International Status). Geneva, Oct. 28, 1933. 
Adhesion deposited: Great Britain. Oct. 28, 1986. T. J. B., Nov. 1936, p. 15; G. B. 
Treaty Sertes, No. 4 (1987). 
Ratification deposited (with reservation): France. Nov. 3, 1986. T.I. B., Dec. 1938, p. 
9; L. N. O. J., Dec. 1986. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratification: China. T. T. B., Jan. 1987, p. 14. 


Riaurs anp Durres or Srares. Montevideo, Dec. 26, 1933. 
Ratéficattons deposited: 
Ecuador. T. I. B., Nov. 1936, p. 9. 
Nicaragua. Jan. 8, 1937. T.I. B., Jan. 1987, p. 9. 


Roan Sranars. Geneva, Mar. 30, 1931. 
Ratification: Turkey. Sept. 25, 1986. L. N.O. J., Dec. 1936. 


Rorricn Pacr. Washington, Apr. 15, 1985. 
Ratificattons depostted: 
Dominican Republic. Nov. 2, 1986. 
Venezuela. Nov. 11, 1986. T. I. B., Nov. 1986, p. 25. 


Sarery at Sma. London, May 31, 1929. 
Adhegton: Rumania (effective Feb. 26, 19387). T.I. B., Jan. 1987, p. 11. 


Sramen’s AnTicLes OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: China. T. I. B., Jan. 1987, p. 14 


SuipowNneErRs’ Liapmiry. Brussels, Aug. 25, 1924. 
Ratification deposited: Poland. Oct. 26,1936. T. I. B., Jan. 1987, p. 15. 


Suuaetine. Buenos Aires, June 19, 1935. 
Ratification: Ecuador. T. I. B., Dec. 1986, p. 13. 


SUBMARINES In War. Procès-verbal. London, Nov. 6, 1986. Text: G. B. Treaty Series, 
No. 29 (1936). 
Adhestons: 
Belgium.. Dec. 23, 1936. 
Germany. Nov. 23, 1936. T. J. B., Jan. 1937, p. 9. 
U.8.8.R. C. 8. Monitor, Feb. 19, 1987, p. 1. 


TRLECOMMUNICATIONB Convention. Madrid, Dec. 9, 1982. 
Adhesion ratified: Iraq. Aug. 28, 1936. T. I. B., Nov. 1986, p. 20. 


TRANSIT oF ANIMALS AND ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Accession: Chile. Oct. 10, 19386. L. N. O. J., Deo. 1936. 
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UnpERGROUND Work (Women) Convention. Geneva, June 4, 1935. i 
Ratification: China. T. I. B., Jan. 1937, p. 14. 


Wura Suave Traps. Geneva, Sept. 30, 1921. 
Accession: Argentina. Oct. 3, 1936. L. N.O. J., Dec. 1936. 


Werre Stave Trana (Women of Full Age), Geneva, Oct. 11, 1983. 
Adhesion deposited: Finland. Dec. 21, 1986. T.I. B., Jan. 1937, p. 11. 


WoRKMEN’s COMPENSATION FOR OCCUPATIONAL Disnases. Revised, Geneva, 1934. 
Ratification: Cuba, Oct. 22,1986. T. TF. B., Jan. 1937, p. 14; L. N. O. J., Deo. 1986. 


M. Arrcp Marranws 


SUPREME COURT OF THE UNITED STATES 


UOntrep rares v. CURTISS-WRIGHT Export CORPORATION, CURTISS À BRO- 
PLAND & Moror Co., Inc., and Barr SHIPPING CORPORATION e al.* 


December 81, 1986 


The. Joint Resolution of Congress approved May 28, 1934, authorising the President to 
rohibit the sale of arms and munitions of war in the United States to the countries engaged 
z git conor in the Chaco, did not effect an invalid delegation of legislative power to 

e Executive. 

Federal power over external affairs is not only different in origin and essential character 
from that over internal affairs, but participation in the exercise of the Leie is EEN 
limited. In this vast external realm, with its important, complicated, delicate and manifold 
premenis) ele President alone has the power to speak or listen as a representative.of the 
nation. 

The court is here oeaan nal alone with an authority vested in'the President by an ex- 
ertion of legislative power, but with such an authority pis the exclusive power of the Presi- 
dent as the sole organ of the federal government in the field of international relations. Con- 

ional legislation which is to be made effective through negotiation and inquiry within 
the international field must often accord to the President a degree of discretion and freedom 
zom TEN restriction which would not be admissible were domestio affaire alone 

VO 


The princi es which justify legislation like that under review find overwhelming support 
in the Lette wa legislative practice which has prevailed almost from the inception of the 
national government to the present day. f 


Mr. Justice SutHmRLanp delivered the opinion of the court. 

On January 27, 1936, an indictment was returned in the court below, the 
first count of which charges that appellees, beginning with the 29th day of 
May, 1934, conspired to sell in the United States certain arms of war, 
namely fifteen machine guns, to Bolivia, a country then engaged in armed 
conflict in the Chaco, in violation of the Joint Resolution of Congress ap- 
proved May 28, 1934, and the provisions of a proclamation issued on the same 
day by the President of the United States pursuant to authority conferred by 
$ 1 of the resolution. In pursuance of the conspiracy, the commission of 
certain overt acts was alleged, details of which need not be stated. The 
Joint Resolution (c. 365, 48 Stat. 811) follows: 


Resolved by the Senate and House of Representatives of the United States of America in Con- 
gress assembled, That if the President finds that the prohibition of the sale of arms and 
munitions of war in the United States to those countries now engaged in armed conflict 
in the Chaco may contribute to the reestablishment of peace between those countries, and 
if after consultation with the governments of other American Republics and with their co- 
operation, as well as that of such other governments as he may deem necessary, he makes 
proclamation to that effect, it shall be unlawful to sell, except under such limitations and 
exceptions as the President prescribes, any arms or munitions of war in any place in the 
United States to the countries now engaged in that armed conflict, or to any person, com- 
pany, or association acting in the interest of either country, until otherwise ordered by the 
President or by Congress. 

Sec. 2. Whoever sells any arms or munitions of war in violation of section 1 shall, on 
conviction, be punished by a fine not exceeding $10,000 or by imprisonment not exceedin 
two years, or both. 

* 299 U. §. 
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The President’s proclamation (48 Stat. 1744), after reciting the terms of 
the Joint Resolution, declares: 


Now, Therefore, I, Franklin D. Roosevelt, President of the United States of America, 
acting under and by virtue of the authority conferred in me by the said joint resolution of 
Congress, do hereby declare and proclaim that I have found that the prohibition of the sale 
of arms and munitions of war in the United States to those countries now engaged in armed 
conflict in the Chaco may contribute to the reestablishment of peace between those countries, 
and that I have consulted with the governments of other American Republics and have been 
assured of the cooperation of sueh governments as I have deemed necessary as contemplated 
by the said joint resolution; and I do hereby admonish all citizens of the United States and 
every person to abstain from every violation of the provisions of the joint resolution above 
set forth, hereby made applicable to Bolivia and Paraguay, and I do hereby warn them that 
all violations of such provisions will be rigorously prosecuted. l 

And I do hereby enjoin upon all officers of the United States charged with the execution 
of the laws thereof, the utmost diligence in preventing violations of the said joint resolution 
and this my proclamation issued thereunder, and in bringing to trial and punishment any 
offenders against the same. 

And I do hereby delegate to the Secretary of State the power of prescribing exceptions 
and limitations to the application of the said joint resolution of May 28, 1934, as made 
effective by this my proclamation issued thereunder. 


On November 14, 1935, this proclamation was revoked (49 Stat. —), in the 
following terms: 

Now, therefore, I, Franklin D. Roosevelt, President of the United States of America, 
do hereby declare and proclaim that I have found that the prohibition of the sale of arms, 
and munitions of war in the United States to Bolivia or Paraguay will no longer be necessary 
as a contribution to the reestablishment of peace between those countries, and the above- 
mentioned Proclamation of May 28, 1934, is hereby revoked as to the sale of arms and muni- 
tions of war to Bolivia or Paraguay from and after November 20, 1935, provided, however, 
that this action shall not have the effect of releasing or extinguishing any penalty, forfeiture 
or liability incurred under the aforesaid Proclamation of May 28, 1934, or the Joint Reso- 
lution of Congress approved by the President on the same date; and that the said Procla- 
mation and Joint Resolution shall be treated as remaining in force for the purpose of sus- 
taining any proper action or prosecution. for the enforcement of such penalty, forfeiture or 
lability. 


Appellees severally demurred to the first count of the indictment on the 
grounds (1) that it did not charge facts sufficient to show the commission by 
appellees of any offense against any law of the United States; (2) that this 
count of the indictment charges a conspiracy to violate the joint resolution 
_and the Presidential proclamation, both of which had expired according to 
the terms of the joint resolution by reason of the revocation contained in the 
Presidential proclamation of November 14, 1935, and were not in force at the 
time when the indictment was found. The points urged in support of the 
demurrers were, first, that the joint resolution effects an invalid delegation 
of legislative power to the executive; second, that the joint resolution never 
became effective because of the failure of the President to find essential juris- 
dictional facts; and third, that the second proclamation operated to put an 
end to the alleged liability under the joint resolution. 
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The court below sustained the demurrers upon the first point, but over- 
ruled them on the second and’third points. 14 F. Supp. 230. The govern- 
ment appealed to this court under the provisions of the Criminal Appeals 
Act of March 2, 1907, 34 Stat. 1246, as amended, U. 8. C. Title 18, § 682. 
That act authorizes the United States to appeal from a District Court direct 
to this court in criminal cases where, among other things, the decision sus- 
taining a demurrer to the indictment or any count thereof is based upon the 
invalidity or construction of the statute upon which the indictment is 
founded. 

First. It is contended that by the Joint Resolution, the going into effect 
and continued operation of the resolution was conditioned (a) upon the Presi- 
dent’s judgment as to its beneficial effect upon the reéstablishment of peace 
between the countries engaged in armed conflict in the Chaco; (b) upon the 
making of a proclamation, which was left to his unfettered discretion, thus 
constituting an attempted substitution of the President’s will for that of 
Congress; (c) upon the making of a proclamation putting an end to the opera- 
tion of the resolution, which again was left to the President’s unfettered dis- 
cretion; and (d) further, that the extent of its operation in particular cases 
was subject to limitation and exception by the President, controlled by no 
standard. In each of these particulars, appellees urge that Congress abdi- 
cated its essential functions and delegated them to the Executive. 

Whether, if the Joint Resolution had related solely to internal affairs it 
would be open to the challenge that it constituted an unlawful delegation of 
legislative power to the Executive, we find it unnecessary to determine. The 
whole aim of the resolution is to affect a situation entirely external to the 
United States, and falling within the category of foreign affairs. The de- 
termination which we are called to make, therefore, is whether the Joint 
Resolution, as applied to that situation, is vulnerable to attack under the 
rule that forbids a delegation of the law-making power. In other words, 
assuming (but not deciding) that the challenged delegation, if it were con- 
fined to internal affairs, would be invalid, may it nevertheless be sustained 
on the ground that its exclusive aim is to afford a remedy for a hurtful condi- 
tion within foreign territory? . 

It will contribute to the elucidation of the question if we first consider the 
differences between the powers of the federal government in respect of foreign 
or external affairs and those in respect of domestic or internal affairs. That 
there are differences between them, and that these differences are funda- 
mental, may not be doubted. 

The two classes of powers are different, both in respect of their origin and 
their nature. The broad statement that the federal government can exer- 
cise no powers except those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry into ‘effect the 
enumerated powers, is categorically true only in respect of our internal affairs. 
In that field, the primary purpose of the Constitution was to carve from the 
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general mass of legislative powers then possessed by the states such portions as 
it was thought desirable to vest in the federal government, leaving those not 
included in the enumeration still in the states. Carter v. Carter Coal Co., 
298 U. 8. 238, 294. That this doctrine applies only to powers which the 
states had, is self-evident. And since the states severally never possessed 
international powers, such powers could not have been carved from the mass 
of state powers but obviously were transmitted to the United States from 
some other source. During the colonial period, those powers were possessed 
exclusively by and were entirely under the control of the Crown. By the 
Declaration of Independence, “the Representatives of the United States of 
America” declared the United [not the several] Colonies to be free and inde- 
pendent states, and as such to have “full Power to levy War, conclude Peace, 
contract Alliances, establish Commerce and to do all other Acts and Things 
which Independent States may of right do.” 

As a result of the separation from Great Britain by the colonies, acting as a 
unit, the powers of external sovereignty passed from the Crown not to the 
colonies severally, but to the colonies in their collective and corporate capac- 
ity as the United States of America. Even before the Declaration, the 
colonies were a unit in foreign affairs, acting through a common agency— 
namely the Continental Congress, composed of delegates from the thirteen 
colonies. That agency exercised the powers of war and peace, raised an 
army, created a navy, and finally adopted the Declaration of Independence. 
Rulers come and go; governments end and forms of government change; but 
sovereignty survives. A political society cannot endure without a supreme 
will somewhere. Sovereignty is never held in suspense. When, therefore, 
tho--ternal sovereignty of Great Britain in respect of the colonies ceased, it 
imme.iately passed to the Union. See Penhallow v. Doane, 3 Dall. 54, 
80- 1. That fact was given practical application almost at once. The 
t” aty of peace, made on September 23, 1783, was concluded between his — 
J .ritannic Majesty and the “ United States of America.” 8 Stat.—European 
‘Treaties—80. 

The Union existed before the Constitution, which was ordained and estab- 
lished among other things to form “a more perfect Union.” Prior to that 
event, it is clear that the Union, declared by the Articles of Confederation to 
be “perpetual,” was the sole possessor of external sovereignty, and in the 
Union it remained without change save in so far as the Constitution in ex- 
press terms qualified its exercise. The Framers’ Convention was called and 
exerted its powers upon the irrefutable postulate that though the states were 
several their people in respect of foreign affairs were one. Compare The 
Chinese Exclusion Case, 180 U. S. 581, 604, 606. In that convention, the 
entire absence of state power to deal with those affairs was thus forcefully 
stated by Rufus King: 


The states were not “sovereigns” in the sense contended for by 
some. They did not possess the peculiar features of sovereignty,— 
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they could not make war, nor peace, nor alliances, nor treaties. Con- 
sidering them as political beings, they were dumb, for they could not 
speak to any foreign sovereign whatever. ‘They were deaf, for they 
could not hear any propositions from such sovereign. They had not 
even the organs or faculties of defence or offence, for they could not of 
S rai raise troops, or equip vessels, for war. 5 Elliot’s Debates 


It results that the investment of the federal government with the powers 
of external sovereignty did not depend upon the affirmative grants of the 
Constitution. The powers to declare and wage war, to conclude peace, to 
make treaties, to maintain diplomatic relations with other sovereignties, if 
they had never been mentioned in the Constitution, would have vested in 
the federal government as necessary concomitants of nationality. Neither 
the Constitution nor the laws passed in pursuance of it have any force in 
foreign territory unless in respect of our own citizens (see American Banana 
Co. v. United Fruit Co., 213 U. 8. 347, 356); and operations of the nation in 
such territory must be governed by treaties, international understandings 
and compacts, and the principles of international law. As a member of the 
family of nations, the right and power of the United States in that field are 
` equal to the right and power of the other members of the international family. 
Otherwise, the United States is not completely sovereign. The power to 
acquire territory by discovery and occupation (Jones v. United States, 137 
U. 8. 202, 212), the power to expel undesirable aliens (Fong Yue Ting v. 
United States, 149 U. 8. 698, 705 et seg.), the power to make such interna- 
tional agreements as do not constitute treaties in the constitutional sense 
(Altman & Co. v. United States, 224 U. S. 583, 600-601; Crandall, Treaties, 
Their Making and Enforcement, 2d ed., p. 102 and note 1), none of which is 
expressly affirmed by the Constitution, nevertheless exist as inherently 
inseparable from the conception of nationality. This the court recognized, 
and in each of the cases cited found the warrant for its conclusions not in the 
provisions of the Constitution, but in the law of nations. 

In Burnet v. Brooks, 288 U. 8. 378, 396, we said, “As a nation with all the 
attributes of sovereignty, the United States is vested with all the powers of 
government necessary to maintain an effective control of international 
relations.” Cf. Carter v. Carter Coal Co., supra, p. 295. 

Not only, as we have shown, is the federal power over external affairs in 
origin and essential character different from that over internal affairs, but 
participation in the exercise of the power is significantly limited. In this 
vast external realm, with its important, complicated, delicate and manifold 
problems, the President alone has the power to speak or listen as a represent- 
ative of the nation. He makes treaties with the advice and consent of the 
Senate; but he alone negotiates. Into the field of negotiation the Senate 


1 In general confirmation of the foregoing views, see 1 Story on the Constitution, 4th ed., 
$$ 198-217, and especially §§ 210, 211, 213, 214, 216 (p. 153), 216. 
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cannot intrude; and Congress itself is powerless to invade it. As Marshall 
said in his great argument of March 7, 1800, in the House of Representatives, 
“The President is the sole organ of the nation in its external relations, and its 
sole representative with foreign nations.” Annals, 6th Cong., col. 613. 
The Senate Committee on Foreign Relations at a very early day in our 
history (February 15, 1816), reported to the Senate, among other things, as 
follows: 


The President is the constitutional representative of the United 
States with regard to foreign nations. He manages our concerns with 
foreign nations and must necessarily be most competent to determine 
when, how, and upon what subjects negotiation may be urged with the 
greatest prospect of success. For his conduct he is responsible to the 
Constitution. The committee considers this responsibility the surest 
pledge for the faithful discharge of his duty. They think the inter- 
ference of the Senate in the direction of foreign negotiations calculated 
to diminish that responsibility and thereby to impair the best security 
for the national safety. The nature of transactions with foreign na- 
tions, moreover, requires caution and unity of design, and their success 
frequently depends on secrecy and dispatch. 8 U. 8. Sen. Reports 
Comm. on Foreign Relations, p. 24. 


It is important to bear in mind that we are here dealing not alone with an 
authority vested in the President by an exertion of legislative power, but 
with such an authority plus the very delicate, plenary and exclusive power 
of the President as the sole organ of the federal government in the field of 
international relations—a power which does not require as a basis for its 
exercise an act of Congress, but which, of course, like every other govern- 
mental power, must be exercised in subordination to the applicable provisions 
of the Constitution. It is quite apparent that if, in the maintenance of our 
international relations, embarrassment—perhaps serious embarrassment— 
is to be avoided and success for our aims achieved, congressional legislation 
which is to be made effective through negotiation and inquiry within the 
international field must often accord to the President a degree of discretion 
and freedom from statutory restriction which would not be admissible were 
domestic affairs alone involved. Moreover, he, not Congress, has the better 
opportunity of knowing the conditions which prevail in foreign countries, and 
especially is this true in time of war. He has his confidential sources of 
information. He has his agents in the form of diplomatic, consular and 
other officials. Secrecy in respect of information gathered by them may be 
highly necessary, and the premature disclosure of it productive of harmful 
results. Indeed, so clearly is this true that the first President refused to 
accede to a request to lay before the House of Representatives the instruc- 
tions, correspondence and documents relating to the negotiation of the Jay 
Treaty—a refusal the wisdom of which was recognized by the House itself 
and has never since been doubted. In his reply to the request, President 
Washington said: 
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The nature of foreign negotiations requires caution, and their success 
must often depend on secrecy; and even when brought to a conclusion 
a full disclosure of all the measures, demands, or eventual concessions 
which may have been proposed or contemplated would be extremely 
impolitic; for this might have a pernicious influence on future negotia- 
tions, or produce immediate inconveniences, perhaps danger and 
mischief, in relation to other powers. The necessity of such caution and 
secrecy was one cogent reason for vesting the power of making treaties 
in the President, with the advice and consent of the Senate, the prin- 
ciple on which that body was formed confining it to a small number 
of members. To admit, then, a right in the House of Representa- 
tives to demand and to have as a matter of course all the papers re- 
specting a negotiation with a foreign power would be to establish 
a dangerous precedent. 1 Messages and Papers of the Presidents, p. 
194. 


[ The marked difference between foreign affairs and domestic affairs in this 
respect is recognized by both houses of Congress in the very form of their 
requisitions for information from the executive departments. In the case 
of every department except the Department of State, the resolution directs 
the official to furnish the information. In the case of the State Department, 
dealing with foreign affairs, the President is requested to furnish the informa- 
tion “if not incompatible with the public interest.” A statement that to 
furnish the information is not compatible with the publie interest rarely, if 
ever, is questioned. 

When the President is to be authorised by legislation to act in respect of 
a matter intended to affect a situation in foreign territory, the legislator 
properly bears in mind the important consideration that the form of the 
President’s action—or, indeed, whether he shall act at all—may well depend, 
among other things, upon the nature of the confidential information which 
he has or may thereafter receive, or upon the effect which his action may 
have upon our foreign relations. This consideration, in connection with 
what we have already said on the subject, discloses the unwisdom of requiring 
Congress in this field of governmental power to lay down narrowly definite 
standards by which the President is to be governed. As this court said in 
Mackenzie v. Hare, 239 U. S. 299, 311, “As a government, the United States 
is invested with all the attributes of sovereignty. As it has the character 
of nationality it has the powers of nationality, especially those which concern 
its relations and intercourse with other countries. We should hesitate long 
before limiting or embarrassing such powers.” (Italics supplied.) 

In the light of the foregoing observations, it is evident that this court 
should not be in haste to apply a general rule which will have the effect of 
condemning legislation like that under review as constituting an unlawful 
delegation of legislative power. The principles which justify such legislation ` 
find overwhelming support in the unbroken legislative practice which has 
prevailed almost from the inception of the national government to the present 
day. 
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Let us examine, in chronological order, the acts of legislation which 
warrant this conclusion: 

The Act of June 4, 1794, authorized the President to lay, regulate and 
revoke embargoes. He was “authorized”? “whenever, in his opinion, the 
public safety shall so require” to lay the embargo upon all ships and vessels 
in the ports of the United States, including those of foreign nations ‘under 
such regulations as the circumstances of the case may require, and to con- 
tinue or revoke the same, whenever he shall think proper.” C. 41, 1 Stat. 
372. A prior joint resolution of May 7, 1794 (1 Stat. 401), had conferred 
unqualified power on the President to grant clearances, notwithstanding an 
existing embargo, to ships or vessels belonging to citizens of the United 
States bound to any port beyond the Cape of Good Hope. 

The Act of March 8, 1795 (c. 58, 1 Stat. 444), gave the President authority 
to permit the exportation of arms, cannon and military stores, the law 
prohibiting such exports to the contrary notwithstanding, the only prescribed 
guide for his action being that such exports should be in ‘‘cases connected 
with the security of the commercial interest of the United States, and for 
public purposes only.” 

By the Act of June 18, 1798 (c. 53, § 5, 1 Stat. 566), it was provided that 
if the Government of France “shall clearly disavow, and shall be found to 
refrain from the aggressions, depredations and hostilities” theretofore main- 
tained against vessels and property of the citizens of the United States, “in 
violation of the faith of treaties, and the laws of nations, and shall thereby 
acknowledge the just claims of the United States to be considered as in all 
respects neutral, . . . it shall be lawful for the President of the United 
States, being well ascertained of the premises, to remit and discontinue the 
prohibitions and restraints hereby enacted and declared; and he shall be, and 
is hereby authorized to make proclamation thereof accordingly.” 

By $4 of the Act of February 9, 1799 (c. 2, 1 Stat. 615), it was made 
“lawful” for the President, ‘if he shall deem it expedient and consistent with 
the interest of the United States,” by order to remit certain restraints and 
prohibitions imposed by the act with respect to the French Republic, and 
also to revoke any such order ‘‘whenever, in his opinion, the interest of the 
United States shall require.” 

Similar authority, qualified in the same way, was conferred by § 6 of the 
Act of February 7, 1800, c. 10, 2 Stat. 9. 

Section 5 of the Act of March 3, 1805 (c. 41, 2 Stat. 341), made it lawful 
for the President, whenever an armed vessel entering the harbors or waters 
within the jurisdiction of the United States and required to depart therefrom 
should fail to do so, not only to employ the land and naval forces to compel 
obedience, but “if he shall think it proper, it shall be lawful for him to forbid, 
` by proclamation, all intercourse with such vessel, and with every armed 
vessel of the same nation, and the officers and crew thereof; to prohibit all 
supplies and aid from being furnished them” and to do various other things 
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connected therewith. Violation of the President’s prociamaton: Was 


penalized. 
On February 28, 1806, an aal Was: paisa (e. 9, 2 Stat. 351) to Suspen 


commercial intercourse between the United States and certain parts of the 
Island of St. Domingo. A penalty was prescribed for its violation. Not- 
withstanding the positive provisions of the act, it was by § 5 made “lawful” 
for the President to remit and discontinue the restraints and prohibitions im- 
posed by the act at ariy time ‘Gf he shall deem it expedient and consistent 
‘with the interests of the United States? to do so.. Likewise in respect of 
the Non-intercourse Act of March 1, 1809 (c. 24, 2 Stat. 528), the President 
was “authorized” ($11, p. 580), in case either of the countries affected 
should so revoke or modify her edicts “as that they shall cease to violate the 
neutral commerce of the United States,” to proclaim the fact, after. which 
the suspended trade might be renewed with the nation so doing. 

Practically every volume of the United States Statutes contains one or 
more acts or joint resolutions of Congress authorizing action by the President 
in respect of subjects affecting foreign relations, which either leave the exer- 
cise of the power to his unrestricted judgment, or provide a standard far more 
general than that which has. always ‘been considered requisite with regard to 
domestic affairs. Many, though not all, of these acts are designated i in the 
footnote.” 


2 Thus, the President has been broadly “authorized” to suspend embargo acts eae by 
Congress, “if in his judgment the public interest should require it” (Act of December 19, 
1806, c. 1, § 3, 2 Stat. 411), or if, “in the judgment of the President,” there has been such 
suspension of hostilities abroad as mayirender commerce of the United States sufficiently . 
gafe, Act of April 22, 1808, o. 52, 2 Stat. 490. See, algo, Act of March 3, 1817,.0. 39, 
§ 2, 3 Stat. 361. Compare, but as to reviving an embargo act, the Act of May 1, 1810, 
c. 39, § 4, 2 Stat. 605. = 

- Likewise, Congress has passed numerous acts laying tonnage and other duties on foreign 
ships, in retaliation for duties enforced i on United States veasels, but providing that if the 
President should be satisfied that the countervailing duties were repealed or abolished, then 
he might by proclamation suspend the duties as to vessels of the nation ao acting, ‘Thus, 
the President has been “authorized” to proclaim the suspension. Act of January 7, 1824, 
o. 4, § 4, 4 Stat. 3; Act of May 24, 1828, c. 111, 4 Stat. 308; Act of July 24, 1897, c. 13, 30 
Stat. 214. Or it has been provided that the suspension should take effect whenever the 
President “shall be satisfied” that the, discriminating duties: have been abolished. Act 

. of March 3, 1815, 0. 77, 3 Stat. 224: Act of May 31, 1830, o. 219, § 2, 4 Stat. 425. Or that 

the President “may direct” that the tonnage duty shall cease to be levied in such ciroum- i 

stances. Act of July 13, 1882, c. 207, § 3, 4 Stat. 578. And senparo -Act oi June 2, 1884, 

o. 121, § 14, 23 Stat. 53, 57. 

Other acts, for retaliation against discrimiations as to United States commeroe, have 
placed broad powers in the hands of the President, “authorising” even the total exclusion of 
vessels of any foreign country #0 offending (Act of June 19, 1886, c. 421, § 17, 24 Stat. 79, 
83), or the increase of duties on its goods or their total exclusion from the United States (Act 
of June 17, 1930, c. 497, § 388, 46 Stat. 590, 704), or the exclusion of its goods or the deten- 
tion, in certain circumstances, of its vessels, or the exclusion of its vessels or nationals from 
privileges similar to those which it has denied to citizens of the United States (Act of Septem- 
ber 8, 1916, c. 463, §§ 804-806, 39 Stat. 756, 799-800). As to discriminations by particular 
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It well may be assumed that these legislative precedents were in mind when 
Congress passed the joint resolutions of April 22, 1898, 30 Stat. 739; March 
14, 1912, 37 Stat. 630; and January 31, 1922, 42 Stat. 361, to prohibit the 
export of coal or other war material. The resolution of 1898 authorized the 
President ‘‘in his discretion, and with such limitations and exceptions as 
shall seem to him expedient” to prohibit such exportations. The striking 
identity of language found in the second resolution mentioned above and in 
the one now under review will be seen upon comparison. The resolution of 
March 14, 1912, provides: 


That whenever the President shall find that in any American country conditions of do- 
mestic violence exist which are promoted by the use of arms or munitions of war procured 
from the United States, and shall make proclamation thereof, it shall be unlawful to export 
except under such limitations and exceptions as the President shall prescribe any arms or 
munitions of war from any place in the United States to such country until otherwise ordered 
by the President or by Congress. 

Sec. 2. That any shipment of material hereby declared unlawful after such a proclama- 
tion shall be punishable by fine not exceeding ten thousand dollars, or imprisonment not 
exceeding two years, or both. 


The third resolution is in substantially the same terms, but extends to any 
country in which the United States exercises extraterritorial jurisdiction, 
and provides for the President’s action not only when conditions of domestic 
violence exist which are promoted, but also when such conditions may be 
promoted, by the use of such arms or munitions of war. 

We had occasion to review these embargo and kindred acts in connection 
with an exhaustive discussion of the general subject of delegation of legisla- 


countries, it has been made lawful for the President, by proclamation, which he “may in his 
discretion, apply . . . to any part or all” of the subjects named, to exclude certain goods of 
the offending country, or ita vessels. Act of March 3, 1887, c. 839, 24 Stat. 475. And com- 
pare Act of July 26, 1892, c. 248, 27 Stat. 267. Compare, also, authority given the Post- 
master General to reduce or enlarge rates of foreign postage, among other things, for the 
purpose of counteracting any adverse measures affecting our postal intercourse with foreign 
countries. Act of March 3, 1851, c. 20, § 2, 9 Stat. 587, 589. 

The President has been “authorized” to suspend an act providing for the exercise of judi- 
cial functions by ministers, consuls and other officers of the United States in the Ottoman 
dominions and Egypt whenever he “shall receive satisfactory information” that the govern- 
ments concerned have organised tribunals likely to secure to United States citizens the same 
impartial justice enjoyed under the judicial functions exercised by the United States officials. 
Act of March 23, 1874, o. 62, 18 Stat. 23. 

Congress has also passed acts for the enforcement of treaties or conventions, to be effective 
only upon proclamation of the President. Some of them may be noted which “authorize” 
the President to make proclamation when he shall be “satisfied” or shall receive “‘satisfactory 
evidence” that the other nation has complied: Act of August 5, 1864, c. 269, §§ 1, 2, 10 Stat. 
587; Act of March 1, 18738, c. 218, §§ 1, 2, 17 Stat. 482; Act of August 15, 1876, o. 290, 19 
Stat. 200; Act of December 17, 1903, o. 1, § 1, 33 Stat. 3. Cf. Act of June 11, 1864, o. 116, 
§1, 13 Stat. 121; Act of February 21, 1893, o. 150, 27 Stat. 472. 

Where appropriate, Congress has provided that violation of the President’s proclamations 
authorized by the foregoing acts shall be penalized. See, e. g., Act of June 19, 1886; Act of 
March 3, 1887; Act of September 8, 1916; Act of June 17, 1980—all supra. 
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tive power in a recent case, Panama Refining Co. v. Ryan, 293 U. 8. 388, 
421-422, and in justifying such acts, pointed out that they confided to the 
President “an authority which was cognate to the conduct by him of the 
foreign relations of the government.” 

The result of holding that the joint resolution here under attack is void 
and unenforceable as constituting an unlawful delegation of legislative power 
would be to stamp this multitude of comparable acts and resolutions as like- 
wise invalid. And while this court may not, and should not, hesitate to 
declare acts of Congress, however many times repeated, to be unconstitu- 
tional if beyond all rational doubt it finds them to be so, an impressive array 
of legislation such as we have just set forth, enacted by nearly every congress 
from the beginning of our national existence to the present day, must be 
given unusual weight in the process of reaching a correct determination of 
the problem. A legislative practice such as we have here, evidenced not by 
only occasional instances, but marked by the movement of a steady stream 
for a century and a half of time, goes a long way in the direction of proving 
the presence of unassailable ground for the constitutionality of the practice, 
to be found in the origin and history of the power involved, or in its nature, 
or in both combined. 

In The Laura, 114 U. S. 411, 416, this court answered a challenge to the 
constitutionality of a statute authorizing the Secretary of the Treasury to 
remit or mitigate fines and penalties in certain cases, by repeating the lan- 
guage of a very early case (Stuart v. Laird, 1 Cranch 299, 309) that the long 
practice and acquiescence under the statute was a “practical exposition 

. too strong and obstinate to be shaken or controlled. Of course, the 
question is at rest, and ought not now to be disturbed.” In Lithographic 
Co. v. Sarony, 111 U. 8. 53, 57, the constitutionality of R. 8. § 4952, con- 
ferring upon the author, inventor, designer or proprietor of a photograph 
certain rights, was involved. Mr. Justice Miller, speaking for the court, 
disposed of the point by saying: “‘The construction placed upon the Consti- 
tution by the first act of 1790, and the act of 1802, by the men who were con- 
temporary with its formation, many of whom were members of the conven- 
tion which framed it, is of itself entitled to very great weight, and when 
it is remembered that the rights thus established have not been disputed 
during a period of nearly a century, it is almost conclusive,” 

In Field v. Clark, 143 U. S. 649, 691, this court declared that “. . . the 
practical construction of the Constitution, as given by so many acts of Con- 
gress, and embracing almost the entire period of our national existence, 
should not be overruled, unless upon a conviction that such legislation was 
clearly incompatible with the supreme law of the land.” The rule is one 
which has been stated and applied many times by this court. As examples, 
see Ames v. Kansas, 111 U. B. 449, 469; McCulloch v. Maryland, 4 Wheat. 
316, 401; Downes v. Bidwell, 182 U. 8. 244, 286. 

The uniform, long-continued and undisputed legislative practice just dis- 
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closed rests upon an admissible view of the Constitution which, even if the 
practice found far less support in principle than we think it does, we should 
not feel at liberty at this late day to disturb. 

We deem it unnecessary to consider, serratim, the several clauses which are 
said to evidence the unconstitutionality of the Joint Resolution as involving 
an unlawful delegation of legislative power. It is enough to summarize by 
saying that, both upon principle and in accordance with precedent, we con- 
clude there is sufficient warrant for the broad discretion vested in the Presi- 
dent to determine whether the enforcement of the statute will have a bene- 
ficial effect upon the reéstablishment of peace in the affected countries; 
whether he shall make proclamation to bring the resolution into operation; 
whether and when the resolution shall cease to operate and to make procla- 
mation accordingly; and to prescribe limitations and exceptions to which the 
enforcement of the resolution shall be subject. 

Second. The second point raised by the demurrer was that the Joint Reso- 
lution never became effective because the President failed to find essential 
jurisdictional facts; and the third point was that the second proclamation of 
the President operated to put an end to the alleged liability of appellees 
under the Joint Resolution. In respect of both points, the court below over- 
ruled the demurrer, and thus far sustained the government. 

The government contends that upon an appeal by the United States under 
the Criminal Appeals Act from a decision holding an indictment bad, the 
jurisdiction of the court does not extend to questions decided in favor of the 
United States, but that such questions may only be reviewed in the usual 
way after conviction. We find nothing in the words of the statute or in its 
purposes which justify this conclusion. The demurrer in the present case 
challenges the validity of the statute upon three separate and distinct 
grounds. If the court below had sustained the demurrer without more, an 
appeal by the government necessarily would have brought here for our de- 
termination all of these grounds, since in that case the record would not have 
disclosed whether the court considered the statute invalid upon one particu- 
lar ground or upon all of the grounds alleged. The judgment of the lower 
court is that the statute isinvalid. Having held that this judgment cannot 
be sustained upon the particular ground which that court assigned, it is now 
open to this court to inquire whether or not the judgment can be sustained 
upon the rejected grounds which also challenge the validity of the statute 
and, therefore, constitute a proper subject of review by this court under the 
Criminal Appeals Act. United States v. Hastings, 296 U. S. 188, 192. 

In Langnes v. Green, 282 U. S. 531, where the decree of a District Court 
had been assailed upon two grounds and the Circuit Court of Appeals had 
sustained the attack upon one of such grounds only, we held that a respond- 
ent in certiorari might nevertheless urge in this court in support of the decree 
the ground which the intermediate appellate court had rejected. That 
principle is applicable here. 
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We proceed, then, to a consideration of the second and third grounds of the 
demurrers which, as we have said, the court below rejected. 

1. The Executive proclamation recites, “I have found that the prohibition 
of the sale of arms and munitions of war in the United States to those coun- 
tries now engaged in armed conflict in the Chaco may contribute to the re- 
establishment of peace between those countries, and that I have consulted 
with the governments of other American Republics and have been assured of. 
the coöperation of such governments as I have deemed necessary as contemplated 
by the said joint resolution.” This finding satisfies every requirement of the 
Joint Resolution. There is no suggestion that the resolution is fatally un- 
certain or indefinite; and a finding which follows its language, as this noaiug 
does, cannot well be challenged as insufficient. 

But appellees, referring to the words which we have italicized above, con- 
tend that the finding is insufficient because the President does not declare 
that the coöperation of such governments as he deemed necessary included 
any American Republic and, therefore the recital contains no affirmative 
showing of compliance in this respect with the Joint Resolution. . The criti- 
cism seems to us wholly wanting in substance. The President recites that: 
he has consulted with the governments of other American Republics, and 
that he has been assured of the coöperation of such governments as he 
deemed necessary as contemplated by the joint resolution. These recitals, con- 
strued together, fairly include within their meaning American Republics. 

2. The second proclamation of the President, revoking the first proclama- 
tion, it is urged, had the effect of putting an end to the Joint Resolution, and 
in accordance with a well-settled rule, no penalty could be enforced or pun- 
ishment inflicted thereafter for an offense committed during the life of the 
Joint Resolution in the absence of a provision in the resolution to that effect. 
There is no doubt as to the general rule or as to the absence of a saving clause 
in the Joint Resolution. But is the case presented one which makes the. 
rule applicable? 

It was not within the power of the President to repeal the Joint Resolu- 
tion; and his second proclamation did not purport to do so. It “revoked” 
the first proclamation; and the question is, did the revocation of the procla- 
mation have the effect of abrogating the resolution or of precluding its en- 
forcement in so far as that involved the prosecution and punishment of 
offenses committed during the life of the first proclamation? We are of 
opinion that it did not. 

Prior to the first proclamation, the Joint Resolution was an existing law, 
but dormant, awaiting the creation of a particular situation to render it ac- 
tive. No action or lack of action on the part of the President could destroy 
its potentiality. Congress alone could do that. The happening of the 
designated events—namely, the finding of certain conditions and the procla- 
mation by the President—did not call the law into being. It created the oc- 
casion for it to function. The second proclamation did not put an end to the 
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law or affect what had been done in violation of the law. The effect of 
the proclamation was simply to remove for the future, a condition of affairs 
which admitted of its exercise. 

We should have had a different case if the Joint Resolution had expired by 
its own terms upon the issue of the second proclamation. Its operative force, 
it is true, was limited to the period of time covered by the first proclamation. 
And when the second proclamation was issued, the resolution ceased to be a 
rule for the future. It did not cease to be the law for the antecedent period 
of time. The distinction is clearly pointed out by the Superior Court of 
Judicature of New Hampshire in Stevens v. Dimond, 6 N. H. 330, 332, 333. 
There, a town by-law provided that if certain animals should be found going 
at large between the first day of April and the last day of October, ete., the 
owner would incur a prescribed penalty. The trial court directed the jury 
that the by-law, being in force for a year only, had expired so that the de- 
fendant could not be called upon to answer for a violation which occurred 
during the designated period. ‘The state appellate court reversed, saying 
that when laws “expire by their own limitation, or are repealed, they cease to 
be the law in relation to the past, as well as the future, and can no longer be 
enforced in any case. No case is, however, to be found in which it was ever 
held before that they thus ceased to be law, unless they expired by express 
limitation in themselves, or were repealed. It has never been decided that 
they cease to be law, merely because the time they were intended to regulate 
had expired. ... A very little consideration of the subject will convince 
anyone that a limitation of the time to which a statute is to apply, is a very 
different thing from the limitation of the time a statute is to continue in 
force.” 

The first proclamation of the President was in force from the 28th day of 
May, 1934, to the 14th day of November, 1935. Ifthe Joint Resolution had 
in no way depended upon Presidential sction, but had provided explicitly 
that, at any time between May 28, 1934, and November 14, 1935, it should 
be unlawful to sell arms or munitions of war to the countries engaged in armed 
conflict in the Chaco, it certainly could not be successfully contended that 
the law would expire with the passing of the time fixed in respect of offenses 
committed during the period. 

The judgment of the court below must be reversed and the cause remanded 
for further proceedings in accordance with the foregoing opinion. 

It is so ordered. 

Mr. Justice McReyYNotps does not agree. He is of opinion that the court 
below reached the right conclusion and its judgment ought to be affirmed. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


(LORD ATKIN, LORD THANKERTON, LORD MACMILLAN, LORD WRIGHT, M.R., AND SIR 
SIDNEY ROWLATT) 
ATTORNEY-GENERAL FOR CANADA V. ATTORNEY-GENERAL FOR ONTARIO AND 
OTHERS * 
January 28, 1987 


The Weekly Rest in Industrial Undertakings Act, 1935, the Minimum Wages Act, 1985, 
and the Limitation of Hours of Work Act, 1935, which were passed by the Parliament 
of Canada, in accordance with conventions adopted by the International Labor Organi- 
zation, and ratified by the Dominion of Canada, are ulira vires the Parliament of Can- 
ada, Each of the Acts affects pro and civil rights within each Province, a class of 
subjects brought within the exclumve legislative competence of the Province by Sec. 92 
(13) of the British North America Act, 18672 
_ No further legislative competence is obtained by the Dominion from its accession to 
international status and the consequent increase in the scope of its executive functions. 
If the new functions affect the classes of subjects enumerated in Sec. 92, legislation to sup- 
port the new functions is in the competence of the Provincial Legislatures ony 

In totality of legislative powers, Dominion and Provincial together, Canada is fully 
equipped and competent to legislate in performance of treaty obligations, but the legis- 
lative powers remain distributed, and if Canada incurs obligations they must, so far as 
legislation is concerned when these obligations deal with Provincial classes of subjects 
es dealt with by the totality of powers—by codperation between the Dominion an 

ovinces, 


This was an appeal brought by the Attorney-General for Canada, by spe- 
cial leave, from the judgment of the Supreme Court of Canada, dated June 17, 
1936, answering, as stated below, the following questions referred to the court 
by order of the Governor-General in Council, dated November 5, 1935: 

(1) Are the Weekly Rest in Industrial Undertakings Act, 1935, (2) the 
Minimum Wages Act, 1935, and (3) the Limitation of Hours of Work Act, 
1935, or any of the provisions thereof, and in what particular or particulars, 
or to what extent, ultra vires of the Parliament of Canada?: 

The Chief Justice of Canada, Mr. Justice Davis, and Mr. Justice Kerwin 
were of opinion that (except as to Section 6 of the Minimum Wages Act) the 
statutes were intra vires; Mr. Justice Rinfret, Mr. Justice Cannon, and Mr. 
Justice Crocket held that they were ultra vires. 

The Attorney-General for Ontario contended that the legislation in ques- 
tion was bad in so far as it was based on conventions adopted by the Interna- 
tional Labor Conference in accordance with the relevant articles of the Treaty 
of Versailles. [The draft conventions were ratified by the Canadian Parlia- 
ment, and the legislation in question was passed for the purpose of giving 
effect to their stipulations.] But he submitted, however, that the legislation 
was within the Dominion’s powers under the power to legislate on peace, 
order, and good government. New Brunswick submitted that the legislation 


* The Times Law Reports, February 5, 1937, Vol. 53, p. 325. Reported by Charles Clay- 
ton, Esq., Barrister-at-Law. 

1 The British North America Act, 1867, is printed in this JOURNAL, Supp., Vol. 4 (1910), 
pp. 39-87. 
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was ultra vires on all grounds because the subject-matter of each of the Acts 
was by Section 92 of the British North America Act within the exclusive 
legislative competence of the Provincial Legislatures; and British Columbia 
took up the same position. 

Lord ATKIN, in delivering the judgment of the Board, said: This is one of 
a series of cases brought before this Board on appeal from the Supreme Court 
of Canada on references by the Governor-General in Council to determine the 
validity of certain statutes of Canada passed in 1934 and 1935. Their Lord- 
ships will deal with all the appeals in due course, but they propose to begin 
with that involving the Weekly Rest in Industrial Undertakings Act, the 
Minimum Wages Act, and the Limitation of Hours of Work Act, both because 
of the exceptional importance of the issues involved and because it affords 
them an opportunity of stating their opinion on some matters which also arise 
in the other cases. At the outset they desire to express their appreciation of 
the valuable assistance which they have received from counsel, both for the 
Dominion and for the respective Provinces. No pains have been spared to 
place before the Board all the material both as to the facts and the law which 
could assist the Board in their responsible task. The arguments were cogent 
and not diffuse. 

The statutes in question in the present case were passed, as their titles recite, 
in accordance with conventions adopted by the International Labor Organi- 
zation of the League of Nations in accordance with the Labor Part of the 
Treaty of Versailles of June 28, 1919. It was admitted at the bar that each 
statute affects property and civil rights within each Province, and that it was 
for the Dominion to establish that, nevertheless, the statute was validly en- 
acted under the legislative powers given to the Dominion Parliament by the 
British North America Act, 1867. It was argued for the Dominion that the 
legislation could be justified either (1) under Section 132 of the British North 
America Act as being legislation “necessary or proper for performing the obli- 
gations of Canada or of any Province thereof, as part of the British Empire, 
towards foreign countries, arising under treaties between the Empire and such 
foreign countries,” or (2) under the general powers, sometimes called the re- 
siduary powers, give by Section 91 to the Dominion Parliament to make laws 
for the peace, order, and good government of Canada in relation to all matters 
not coming within the classes of subjects by this Act assigned exclusively to 
the Legislatures of the Provinces. 

The Provinces contended: As to (1), (a) that the obligations, if any, of 
Canada under the labor conventions did not arise under a treaty or treaties 
made between the Empire and foreign countries and that therefore Section 
132 did not apply. (b) That the Canadian Government had no executive 
authority to make any such treaty as was alleged. (c) That the obligations 
said to have been incurred and the legislative powers sought to be exercised 
by the Dominion were not incurred and exercised in accordance with the terms 
of the Treaty of Versailles. As to (2), that, if the Dominion had to rely 
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only on the powers given by Section 91, the legislation was invalid, for it 
related to matters which came within the classes of subjects exclusively as- 
signed to the Legislatures of the Provinces—namely, property and civil rights 
in the Province. 

To indicate the opinion of the Board on these contentions it will be neces- 
sary briefly to refer to the Treaty of Versailles, Part XIII, Labor, to the 
procedure prescribed by it for bringing into existence labor conventions, and 
to the procedure adopted in Canada in respect thereto. The Treaty of Peace, 
signed at Versailles on June 28, 1919, was made between the Allied and Asso- 
ciated Powers of the one part and Germany of the other part. The British 
Empire was described as one of the Principal Allied and Associated Powers, 
and the high contracting party for the British Empire was his Majesty the 
King, represented generally hy certain of his English Ministers, and repre- 
sented for the Dominion of Canada by the Minister of Justice and the Min- 
ister of Customs, and for the other Dominions by their respective Ministers. 
The treaty began with Part I of the Covenant of the League of Nations, by 
which the high contracting parties agreed to the Covenant, the effect of 
which was that the signatories named in the annex to the Covenant were to 
be the original members of the League of Nations. 

The Dominion of Canada was one of the signatories and so became an 
original member of the League. The treaty then proceeds in a succession of 
parts to deal with the agreed terms of peace, stipulations, of course, entered 
into not between members of the League but between the high contracting 
parties—that is, for the British Empire his Majesty the King. Part XIII, 
entitled “Labor,” after reciting that the object of the League of Nations is the - 
establishment of universal peace, and that such a peace can be established 
only if it is based upon social justice, and that social justice requires the im- 
provement of conditions of labor throughout the world, provides that the 
high contracting parties agree to the establishment of a permanent organiza- 
tion for the promotion of the desired objects, and that the original and future 
members of the League of Nations shall be the members of this organization. 
The organization is to consist of a General Conference of Representatives of 
the members and an International Labor Office. After providing for meet- 
ings of the conference, and for its procedure, the treaty contains Articles 405 
and 407: 


ARTICLE 405 


When the Conference has decided on the adoption of proposals with 
regard to an item in the agenda, it will rest with the Conference to deter- 
mine whether these proposals should take the form: (a) of a recom- 
mendation to be submitted to the members for consideration with a view 
to effect being given to it by national legislation or otherwise, or (b) 
of a draft international convention for ratification by.the members. 

In either case a majority of two-thirds of the votes cast by the dele- 
gates present shall be necessary on the final vote for the adoption of the 
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o or draft convention, as the case may be, by the Con- 
erence. 

In framing any recommendation or draft convention of general appli- 
cation the Conference shall have due regard to those countries in which 
climatic conditions, the imperfect development of industrial organiza- 
tion or other special circumstances make the industrial conditions sub- 
stantially different and shall suggest the modifications, if any, which it 
considers may be required to meet the case of such countries. 

A copy of the recommendation or draft convention shall be authenti- 
cated by the signature of the President of the Conference and of the Di- 
rector and shali be deposited with the Secretary-General of the League of 
Nations. The Secretary-General will communicate a certified copy of 
the recommendation or draft convention to each of the members. 

Hach of the members undertakes that it will, within the period of one 
year at most from the closing of the session of the Conference, or if it is 
impossible owing to exceptional circumstances to do so within the period 
of one year, then at the earliest practicable moment and in no case later 
-than eighteen months from the closing of the session of the Conference 
bring the recommendation or draft convention before the authority or 
authorities within whose competence the matter lies, for the enactment 
of legislation or other action. . 

In the case of a recommendation, the members will inform the Secre- 
tary-General of the action taken. 

In the case of a draft convention, the member will, if it obtains the con- 
sent of the authority or authorities within whose competence the matter 
lies, communicate the formal ratification of the convention to the Secre- 
tary-Genera! and will take such action as may be necessary to make ef- 
fective the provisions of such convention. 

If on a recommendation no legislative or other action is taken to make 
a recommendation effective, or if the draft convention fails to obtain the 
consent of the authority or authorities within whose competence the 
matter lies, no further obligation shall rest upon the member. 
` In the case of a federal State, the power of which to enter into conven- 
tions on labor matters is subject to limitations, it shall be in the dis- 
-cretion of that Government to treat a draft convention to which such 
limitations apply as a recommendation only, and the provisions of this 
article with respect to recommendations shall apply in such case. 

The above article shall be interpreted in accordance with the follow- 
‘ing principle: 

- In no case shall any member be asked or required, as a result of the 
adoption of any recommendation or draft convention by the Conference, 
to lessen as protection afforded by its existing legislation to the workers 
concerned. 


ARTICLE 407 


If any convention coming before the Conference for final considera- 
tion fails to secure the support of two-thirds of the votes cast by the dele- 
gates present, it shall nevertheless be within the right of any of the 
members of the Permanent Organization to agree to such convention 
among themselves. 

Any convention so agreed to shall be communicated by the Govern- 
ment concerned to the Secretary-General of the League of Nations, who 
shall register it. 


t 
t 
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It will be observed that a draft convention is adopted by a majority of 
two-thirds of the delegates present, and that at the stage of adoption it has no 
binding effect on the members. Nor do the delegates of members sign it, or 
purport to enter into an obligation on behalf of the members whose delegates 
they are. “Ratification,” therefore, as used in paragraph 7 of Article 405, is 
not used in the.ordinary sense in which it is used in respect of treaties—the 
formal adoption by the high contracting party of a previous assent conveyed 
by the signature of so-called plenipotentiaries. “Consent to,” or “accession 
to,” would perhaps better describe the transaction which involves the creation 
for the first time of any obligation under the convention. 

In accordance with the provisions of Part XIII draft conventions were 
adopted by General Conferences of the International Labor Organization as 
follows: 

October 29—-November 29, 1919, Conference. 

Draft convention limiting the hours of work in industrial undertakings. 

October 25—November 19, 1921, Conference. 

Draft convention concerning the application of the weekly rest in industrial 
undertakings, 

May 380—June 16, 1928, Conference. 

Draft convention concerning the creation of minimum wage fixing ma- 
- chimery. 

Each of the conventions included stipulations purporting to bind members 
who ratified it to carry out its provisions, the first two conventions by named 
dates—namely, July 1, 1921, and January 1, 1924, respectively. These three 
conventions were in fact ratified by the Dominion of Canada: “Hours of 
Work” on March 1, 1935, “Weekly Rest” on March 1, 1935, and “Minimum 
Wages” on April 12, 1935. 

In each case in February and March, 1935, there had been passed resolu- 
tions of the Senate and House of Commons of Canada approving them. The 
ratification was approved by order of the Governor-General in Council, was 
recorded in an instrument of ratification executed by the Secretary of State 
for External Affairs for Canada, Mr. Bennett, and was duly communicated to 
the Secretary-General of the League of Nations. The statutes, which in 
substance give effect to the draft conventions, were passed by the Parliament 
of Canada and received the Royal Assent: “Hours of Work,” on July 5, 1935, 
to come into force three months after assent; “Weekly Rest,” on April 4, 
1935, to come into force three months after assent; “Minimum Wages,” on 
June 28, 1935, to come into force, so far as the convention provisions are con- 
cerned, when proclaimed by the Governor-General in Council, an event which 
has not yet happened. 

In 1925 the Governor-General in Council referred to the Supreme Court 
questions as to the obligations of Canada under the provisions of Part XIII 
of the Treaty of Versailles, and whether the Legislatures of the Provinces 
were the authorities within whose competence the subject-matter of the con- 
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ventions lay. The answers to the reference, which are to be found in In the 
Matter of Legislative Jurisdiction over Hours of Labor ([1925] Can. S.C:R. 
505), were that the Legislatures of the Provinces were the competent authori- 
ties to deal with the subject-matter, save in respect of Dominion servants and 
the parts of Canada not within the boundaries of any Province, and that the 
obligation of Canada was to bring the convention before the Lieutenant- 
Governor of each Province to enable him to bring the appropriate subject- 
matter before the Legislature of his Province, and to bring the matter before 
the Dominion Parliament in respect of so much of the convention as was 
within its competence. This advice appears to have been accepted, and no 
further steps were taken until those which took place, as stated above, in 1935. 

Their Lordships, having stated the circumstances leading up to the refer- 
ence in this case, are now in a position to discuss the contentions of the parties 
which were summarized earlier in this judgment. It will be essential to keep 
in mind the distinction between (1) the formation and (2) the performance 
of the obligations constituted by a treaty, using that word as comprising any 
agreement between two or more sovereign states. Within the British Empire 
there is a well-established rule that the making of a treaty is an executive 
act, while the performance of its obligations, if they entail alteration of the 
existing domestic law, requires legislative action. Unlike some other coun- 
tries, the stipulations of a treaty duly ratified do not within the Empire, by 
virtue of the treaty alone, have the force of law. If the national executive, 
the Government of the day, decide to incur the obligations of a treaty which 
involve alteration of law, they have to run the risk of obtaining the assent of 
Parliament to the necessary statute or statutes. To make themselves as 
secure as possible they will often in such cases, before final ratification, seek 
to obtain from Parliament an expression of approval. But it has never been 
suggested, and it is not the law, that such an expression of approval operates 
as law, or that in law it precludes the assenting Parliament, or any subsequent 
Parliament, from refusing to give its sanction to any legislative proposals that 
may subsequently be brought before it. Parliament, no doubt, as the Chief 
Justice pointed out, has a constitutional control over the executive, but it 
cannot be disputed that the creation of the obligations undertaken in treaties 
and the assent to their form and quality are the function of.the executive 
alone. Once they are created, while they bind the state as against the other 
contracting parties, Parliament may refuse to perform them and so leave the 
state in default. In a unitary state whose legislature possesses unlimited 
powers the problem is simple. Parliament will either fulfil or not treaty 
obligations imposed on the state by its executive. The nature of the obliga- 
tions does not affect the complete authority of the legislature to make them 
law if it so chooses. . But in a state where the legislature does not possess 
absolute authority—in a federal state where legislative authority is limited 
by a constitutional document, or is divided up between different legislatures 
in accordance with the classes of subject-matter submitted for legislation— 
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the problem is complex. The obligations imposed by treaty may have to be- 
performed, if at all, by several legislatures, and the executive have the task of 
obtaining the legislative assent not of the one parliament to whom they may 
be. responsible but possibly of several parliaments to whom they stand in no 
direct relation. The question is not how is the obligation formed—that is the 
function of the executive—but how is the obligation to be performed, and 
that depends on the authority of the competent legislature or legislatures. 

Reverting again to the original analysis of the contentions of the parties, it 
will be seen that the Provincial contention 1 (b) relates only to the formation 
of the treaty obligation, while 1 (c) has reference to the alleged limitation of 
both executive and legislative action by the express terms of the treaty. If, 
however, the Dominion Parliament was never vested with legislative author- 
ity to perform the obligation; these questions do not arise. And as their 
Lordships have come to the conclusion that the reference can be decided on 
the question of legislative competence alone, in accordance with their usual 
practice in constitutional matters they refrain from expressing any opinion 
on the questions raised by the contenuens 1 (6) and (c), which i in that event 
become immaterial. 

Counsel did not suggest any doubt as to the international status which 
Canada had now attained, involving her competence to enter into interna- 
tional treaties as an international juristic person. Questions were raised 
both generally as to how the executive power was to be exercised to bind 
Canada—whether it must be exercised in the name of the King, and whether 
the prerogative right of making treaties in respect of Canada was now vested 
in the Governor-General in Council, or his Ministers, whether by constitu- 
tional usage or otherwise; and specifically in relation to the draft conventions 
as to the interpretation of.the various paragraphbs.in Article 405 of the Treaty 
of Versailles, and as to the effect of the time limits expressed both in Article 
405 and in the conventions themselves. Their Lordships mention these 
points for the purpose of making it clear that they express no opinion on them. 

The first ground on which counsel for the Dominion sought to base the 
validity of the legislation was Section 132. So far as it is sought to apply this 
section to the conventions when ratified the answer is plain. The obligations 
are not obligations of Canada as part of the British Empire, but of Canada 
by virtue of her new status as an international person, and do not arise under 
a treaty between the British Empire and foreign countries. This was clearly 
established by the decision in the Radio case (48 The Times L.R. 235; [1932] 
A.C. 304) , and their Lordships do not think that the proposition admits of any 
doubt. It is unnecessary, therefore, to dwell on the distinction between 
legislative powers given to the Dominion to perform obligations imposed on 
Canada as part of the Empire by an Imperial executive responsible to and 
controlled by the Imperial Parliament, and the legislative power of the 
Dominion to perform obligations created by the Dominion executive respon- 
sible to and controlled by the Dominion Parliament.. While it is true, as was 
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pointed out in the Radio case (supra), that it was not contemplated in 1867 
that the Dominion would possess treaty-making powers, it is impossible to 
strain the section so as to cover the uncontemplated event. A further at- 
tempt to apply the section was made by the suggestion that, while it does not 
apply to the conventions, yet it clearly applies to the Treaty of Versailles 
itself, and that the obligations to perform the conventions arise “under” that 
treaty because of the stipulations in Part XIII. It is impossible to accept 
this view. No obligation to legislate in respect of any of the matters in ques- 
tion arose until the Canadian executive, left with an unfettered discretion of 
their own volition, acceded to the conventions, a novus actus not determined 
by the treaty. For the purposes of this legislation the obligation arose under 
the conventions alone. It appears that all the members of the Supreme Court 
rejected the contention based on Section 132, and their Lordships are in full 
agreement with them. i 

- If, therefore, Section 132 is out of the way, the validity of the legislation 
can only depend on Sections 91 and 92. It had to be admitted that, normally, 
this legislation came within the classes of subjects by Section 92 assigned ex- 
clusively to the Legislatures of the Provinces—namely, property and civil 
rights inthe Province. This was in fact expressly decided in respect of these 
same conventions by the Supreme Court in 1925. How, then, can the legis- 
lation be within the legislative powers given by Section 91 to the Dominion 
Parliament? It is not within the enumerated classes of subjects in Section 
91, and it appears to be expressly excluded from the general powers given by 
the first words of the section. It appears highly probable that none of the 
members of the Supreme Court would have departed from their decision in 
1925 had it not been for the opinion of the Chief Justice that the judgments 
of the Judicial Committee in the Aeronautics case (48 The Times L.R. 18; 
[1932] A.C. 54) and the Radio case (supra) constrained them to hold that 
jurisdiction to legislate for the purpose of performing the obligation of a 
treaty resided exclusively in the Parliament of Canada. 

Their Lordships cannot take that view of those decisions. The Aeronautics 
case (supra) concerned legislation to perform obligations imposed by a treaty 
between the Empire and foreign countries. Section 132 therefore clearly 
applied, and but for a remark at the end of the Judgment, which in view of 
the stated ground of the decision was clearly obiter, the case could not be 
said to be an.authority on the matter now under discussion. The judgment 
in the Radio case (supra) appears to present more difficulty. But when that 
case'is éxamined it will be found that the true ground of the decision was 
that the convention in that case dealt with classes of matters which did not 
fall within the enumerated classes of subjects in Section 92, or even within 
the enumerated classes in Section 91. Part of the subject-matter of the con- 
vention—namely, broadcasting—might come under an enumerated class, but 
if so, it was under a heading, “Inter-provincial Telegraphs,” expressly ex- 
cluded from Section 92. Their Lordships are satisfied that neither case 
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affords a warrant for holding that legislation to perform a Canadian treaty is 
exclusively within the Dominion legislative power. | 

For the purposes of Sections 91 and 92—that is, the distribution of legis- 
lative powers between the Dominion and the Provinces—there is no such thing 
as treaty legislation assuch. The distribution is based on classes of subjects, 
and as 4 treaty deals with a particular class of subjects so will the legislative 
power of performing it be ascertained. No one can doubt that this distribu- 
tion is one of the most essential conditions, probably the most essential condi- 
tion, in the inter-Provincial compact to which the British North America Act 
gives effect. If the position of Lower Canada, now Quebec, alone were con- 
sidered, the existence of her separate jurisprudence as to both property and 
civil rights might be said to depend on loyal adherence to her constitutional 
right to the exclusive competence of her own Legislature in these matters. 
Nor is it of less importance for the other Provinces, though their law may be 
based on English jurisprudence, to preserve their own right to legislate for 
themselves in respect of local conditions which may vary by as great a dis- 
tance as separates the Atlantic from the Pacific. It would be remarkable 
that while the Dominion could not initiate legislation, however desirable, 
which affected civil rights in the Provinces, yet its Government not responsi- 
ble to the Provinces nor controlled by Provincial Parliaments, need only agree 
with a foreign country to enact such legislation and its Parliament would be 
forthwith clothed with authority to affect Provincial rights to the full extent 
of such agreement. Such a result would appear to undermine the constitu- 
tional safeguards of Provincial constitutional autonomy. 

It follows from what has been said that no further legislative competence is 
obtained by the Dominion from its accession to international status, and the 
consequent increase in the scope of its executive functions. It is true, as 
pointed out in the judgment of the Chief Justice, that as the executive is now 
clothed with the powers of making treaties, so the Parliament of Canada, to 
which the executive is responsible, has imposed on it responsibilities in con- 
nection with such treaties; for if it were to disapprove of them they would 
either not be made or the Ministers would meet their constitutional fate. 
But this is true of all executive functions in their relation to Parliament. 
There is no existing constitutional ground for stretching the competence of 
the Dominion Parliament so that it becomes enlarged to keep pace with en- 
larged functions of the Dominion executive. If the new functions affect the 
classes of subjects enumerated in Section 92, legislation to support the new 
functions is in the competence of the Provincial Legislatures only. If they 
do not, the competence of the Dominion Legislature is declared by Section 91 
and existed ab origine: In other words, the Dominion cannot merely by mak- 
ing promises to foreign countries clothe itself with legislative authority in- 
consistent with the constitution which gave it birth. 

But the validity of the legislation under the general words of Section 91 
was sought to be established not in relation to the treaty-making power alone 
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' but also as being concerned with matters of such general importance as to have 

“attained such dimensions as to affect the body politic,” and to have “ceased 
to be merely local or personal and to have become matters of national con- 
cern.” Itis interesting to notice how often the words used by Lord Watson 
in Attorney-General for Ontario v. Attorney-General for the Dominion (12 
The Times L.R. 388; [1896] A.C. 348) have unsuccessfully been used in at- 
tempts to support encroachments on the Provincial legislative powers given 
by Section 92. They laid down no principle of constitutional law, and were 
cautious words intended to safeguard possible eventualities which no one at 
the time had any interest or desire to define. The law of Canada on this 
branch of constitutional law has been stated with such force and clarity by the 
Chief Justice in his judgment in the reference concerning the Natural Prod- 
ucts Marketing Act, beginning at page 65 of the record in that case, and 
dealing with the six Acts there referred to, that their Lordships abstain from 
stating it afresh. The Chief Justice, naturally from his point of view, ex- 
cepted legislation to fulfil treaties. On this their Lordships have expressed 
their opinion. But subject to this they agree with and adopt what was there 
said. They consider that the law is finally settled by the current of cases 
cited by the Chief Justice on the principles declared by him. It is only 
necessary to call attention to the phrases in the various cases—‘abnormal 
circumstances,” “exceptional conditions,” “standard of necessity” (Board of 
Commerce case ([1922] 1 A.C. 191) ), “some extraordinary peril to the mate- 
rial life of Canada,” “highly exceptional,” “epidemic of pestilence” (Snider’s 
case (41 The Times L.R. 238; [1925] A.C. 396) )—to show how far the present 
case is from the conditions which may override the normal distinction of pow- 
ers in Sections 91 and 92. The few pages of the Chief Justice’s judgment 
will, it is to be hoped, form the locus classicus of the law on this point and 
preclude further disputes. 

It must not be thought that the result of this decision is that Canada is 
incompetent to legislate in performance of treaty obligations. In totality of 
legislative powers, Dominion and Provincial together, she is fully equipped. 
But the legislative powers remain distributed, and if in the exercise of her new 
functions derived from her new international status she incurs obligations 
they must, so far as legislation be concerned when they deal with Provincial 
classes of subjects, be dealt with by the totality of powers; in other words, 
by codperation between the Dominion and the Provinces. While the ship of 
state now sails on larger ventures and into foreign waters she still retains the 
water-tight compartments which are an essential part of her original structure. 

The Supreme Court was equally divided, and therefore the formal judg- 
ment could only state the opinions of the three judges on either side. Their 
Lordships are of opinion that the answer to the three questions should be 
that the Act in each case is ultra vires of the Parliament of Canada, and Mey 
will humbly advise his Majesty accordingly. 
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Cases and Other Materials on International Law. By Manley O. Hudson. 
2d ed. St. Paul: West Publishing Co., 1936. pp. xl, 1440. Index. 
$6.50. 

This second edition of Cases on International Law, first published in 1929, 
has apparently been thoroughly revised by the author. The bibliography has 
been enlarged from ten to eighteen pages. The work begins with a new sec- 
tion on “The Law of the Society of Nations,” being, for the most part, a 
collection of extracts from modern text-writers. The footnotes have been re- 
vised and frequently raised to the dignity of “Editor’s Notes” with titles, and 
inserted in the text. Most of the new mattér in Section 2, “Membership in 
the Society of Nations,” is in the form of such notes, together with extracts 
from treaties. Some of these notes are entitled, “States Entitled to Appear 
Before the Court” of International Justice, “The British Commonwealth of 
Nations,” “The Holy See,” “International Institutions,’ “Government by 
Trading Companies,” “Extinction of States.” Except for such notes and a 
few treaty extracts, there is not much change in Sections 3 and 4 of Chapter 1. 
Chapter 2 deals with Recognition, and Section 1 contains all of the old ma- 
terial plus new conventions on the subject and documents relating to the rec- 
ognition of Russia, Hejas and Manchukuo. The remainder of the chapter is 
not much changed. Chapter 3, on “Nationality” is enlarged by ten pages. 
In the former volume the great majority of the cases were from municipal 
courts, chiefly American and British. In the new edition there is a greater 
sprinkling of foreign sources, such as foreign laws and decisions and a few 
treaties. 

Chapter 4, on “The Territory of States,” has been rearranged in the new 
edition, and one or two of the subtitles changed. Section 1, on the deter- 
mination of territorial questions, contains material on Clipperton Island, 
Antarctica, Soviet Arctic areas, and some additional treaties. Section 2 omits 
one of the municipal cases and adds extracts from the Draft Convention on 
the “Territorial Sea” of the 1930 Conference at The Hague. The footnotes 
have also been enlarged. Under “Condominium,” Watts v. United States 
has been omitted and a decision of the French Conseil d'État added. 

The beginning of Chapter 8, on “Agreements Between States,” has several 
pages of interesting notes on treaties and treaty-making. Chapters 9 and 12 
have been rearranged. l 

The foregoing shows the nature of the revisions which are carried through- 
out the volume. As a rule, the material has been brought down to date with 
the addition of recent decisions as well as references to recent foreign codes 
or laws, together with extracts from law-making treaties. Extracts from the 
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draft conventions prepared by the Harvard Research in International Law 
are also added to the text. Without counting them, it would seem that in the 
revision as many municipal decisions have been added ag international deci- 
sions. 

Perhaps the most striking feature of the new volume is the effort of the 
erudite author to show the trends of growth of the Law of Nations during the 
present century. Thus the student has available in Editor’s Notes, recent 
conventions, decisions and laws, such indications as exist as to the direction 
and scope of these trends. This is a thorough-going piece of work for which 
all persons interested in the subject of international law will be grateful to the 
author. L. H. WOOLSEY 


Diplomacy and Peace. By R. B. Mowat. New York: Robert M. McBride 
& Co., 1936. pp.295. Index. $2.50. 


This is an interestingly curious book as well as curiously interesting. 
Curious because of its singular method of approach. Interesting because of 
its originality and keenness of observation. The writer, who is professor in 
the University of Bristol, is obviously not a professional diplomat, though he 
professes to understand this unique kind of international spẹcialist. His 
approach to the subject is a good deal like that of a writer on big game who 
has never known his animals outside the zoölogical gardens. 

Diplomacy and Peace is essentially an academic appreciation of the art of 
international negotiation. It is nevertheless of high scholarly value and 
presents considerable material not hitherto published. Chapters of partic- 
ular interest are those on the subjects of “Papal Diplomacy,” “Soviet Diplo- 
macy,’ “Spa Diplomacy” (informal negotiations at watering places), and 
on “Diplomacy and the Press.” Other suggestive chapters are those entitled 
“The International of Monarchs” and “Military Men and Diplomatists.” 

This book should be read especially by diplomatists. They will be pleased 
to learn that they are a corps d’élite of experts possessing a high degree of 
international solidarity, who should have a special training and be given 
entire confidence by those who determine foreign policy. The author urges 
that just as there are staff colleges for the fighting services, “there should be 
a staff college into which younger members would pass after rigorous exami- 
nation or investigation, and through which they should graduate to the higher 
ranks.” And the author adds rather naively “if one state established such a 
college, the other states would sooner or later do so too.” 

Diplomacy and Peace may be read with profit as well as enjoyment if read 
discriminatingly with the realization that diplomacy can only be adequately 
described by observers trained in international affairs. Obviously a Bis- 
marck, a Briand, or a Balfour, is more competent to write on this subject 

than a historian. The ideal commentator is probably the international 
journalist, such as De Blowitz or Smalley, who has been himself trained 
through long service in various capitals and who enjoys the intimate’ con- 
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fidence of statesmen. Unfortunately, there is a pitiful lack of such authori- 
ties and we are compelled to fall back for the most part upon the academic ` 
variety of commentator. No matter how scholarly he may be, the theorist 
can never adequately present to us the realistic practical atmosphere of in- 
ternational negotiation. How to form one’s own independent criteria of ap- 
preciation and preserve a realistic attitude is a serious problem for all con- 
gcientious students of international relations. PH MARSHALL Brown 


Diplomatic Correspondence of the Umted States. Inter-American Affairs, 
. 1831-1860. Selected and arranged by William R. Manning. Vol. VIUI— 
Great Britain. Washington: Carnegie Endowment for International 

Peace, 1936. pp. xxxiv, 785. Index. $5.00. 

This seventh volume of the diplomatic correspondence of the United States 
relating to inter-American affairs makes available those documents in the 
Department of State in which Latin American topics were discussed with 
Great Britain during the period from 1831 to 1860. The word “available” is 
used advisably, since, while many of the documents (the editor does not show 
which they are) have been printed, they are to be found for the most part 
in the House and Senate Executive documents for the period, very difficult 
of access in any library. 

The first part consists of instructions and notes from the Department, the 
second of despatches from the American Legation in London and the British 
Legation in Washington, arranged chronologically. The second is twice as 
great in bulk, due largely to the length of the despatches. In the volume will 
be found much new material upon the many American questions in which 
Great Britain had or claimed an interest during the three decades: the Falk- 
land Islands, Cuba, Texas, the Mosquito Coast, and the Isthmian Canal, the 
problems as to the last involving the Clayton-Bulwer Treaty and its inter- 
pretation deservedly occupying a large space. One will find (p. 254) the 
project of a treaty proposed by New Granada in 1844 by which the United 
States, France and Great Britain would guarantee the sovereignty of New 
Granada over the Isthmus and the neutrality of the canal, to be built by New 
Granada at its own expense, to be financed by grants of its public lands (pp. 
254-5). Itis of interest to note that as late as 1857 the United States was 
quite willing that Great Britain and France negotiate a treaty with New 
Granada along the lines of our treaty of 1846, but not to enter into an 
alliance with those Powers for any guarantee of the sovereignty of New 
Granada over the Isthmus (p. 172). Very important are the texts of draft 
treaties inserted as footnotes, e.g., the unratified Dallas-Clarendon Conven- 
tion of August 25, 1856 (p. 683) and the Senate amendments (p. 688). ° 

Space does not permit reference to the many matters contained in this 
volume. - None of its predecessors has contained material of greater historical 
importance. The standard of editorial excellence, previously praised, is 
maintained throughout. l J. S. REEVES 
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Politische Verträge. Edited by Viktor Bruns. Vol. I, Garantiepakte, Biind- 

nisse, Abkommen über politische Zusammenarbeit, Nichtangriffs- und 

‘ Neutralitaétsvertrage der Nachkriegszeit. pp. lii, 686. Rm. 30; Vol. I, 

Pt. I, Materialien zur Entwicklung der Sicherheitsfrage im Rahmen des 

Volkerbundes (1920-1927). pp. xxxii, 486. Rm. 24. Collected and 

annotated by Georg von Gretschaninow. Berlin: Carl Heymanns Verlag, 
1936. i 


The title “Political Treaties” is not adequately descriptive of the content 
of these two volumes which initiate a series of publications complementary to 
the Fontes Juris Gentium. The program of that great enterprise now being 
carried on by the Institut fiir auslindisches öffentliches Recht und Völ- 
kerrecht with a view to rendering easily accessible the chief source materials 
of international law has previously been described in this Journau.1 Volume 
I of these complementary volumes presents treaties and other materials re- 
lating to regional, as opposed to collective, collaboration. The arrangement 
is chronological beginning in 1919. Footnotes supply information as to 
ratifications, and indicate whether or not the treaty has entered into force; 
historical and bibliographical data are also given. Volume II is devoted 
to a documentation of the political aspects of collective security within the 
League system. The materials are arranged by subject, and within each 
subject, chronologically; thus although Part I of this volume covers only 
the years 1920-1927, the application of Article 16 of the Covenant is traced 
through the Assembly recommendation of July 4, 1936. In both volumes, 
the titles are in German and French, the notes in German. The texts of 
treaties are reproduced in their official languages; in the case of the League 
materials, French only is given. 

The high standards of accuracy and scholarship for which the Fontes Juris 
Gentium is notable are maintained in these volumes. Great care is evidenced 
in the selection of materials. The term “treaty” is given a more expansive 
interpretation than is the case in current treaty collections such as Martens’ 
Nouveau recueil général, or Hudson’s International Legislation. In Politische 
Vertrdge the term includes travaux préparatoires, memoranda, and even 
speeches. In certain instances, only selected articles or extracts from treaties 
are given. This limits the usefulness of the collection for students of inter- 
national legislation. The division of subject matter between volumes or 
parts of volumes, and the arrangement of materials within the volumes is at 
times so perplexing as to make ready reference by the inexperienced difficult. 
Bibliographical references to literature other than League materials would 
increase the usefulness of Volume II. 

The value of such a collection of materials is too obvious to bear emphasis. 
Volume I presents impressive testimony as to the rapid growth of treaty law | 


1 This JOURNAL, Vol. 25 (1981), p. 795; Vol. 26 (1932), p. 427; Vol. 28 (1984), p. 395; 
Vol. 29 (1935), p. 562. 
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in the past two decades. Even though, as M. von Gretschaninow mentions 
in his Foreword to the second volume, none of the draft treaties included in 
that volume has become part of public international law, they form an in- 
dispensable background for present day discussions. The editor apparently 
envisages a third volume to include nationality, recognition, and boundaries. 
‘It is to be hoped that later volumes may be devoted to the subjects of arbitra- 
tion and disarmament which, although closely related to security, could not 
be included in the present series. Rutz E. Bacon 


A Diplomatic History of the United States. By Samuel Flagg Bemis. New 
York: Henry Holt & Co., 1936. pp. xii, 881. Index. $5. 


Professor Bemis, who is well known for his monographic, bibliographical, 
and editorial work in American diplomatic history, has. placed all students in 
this field under a debt of gratitude for this monumental work. Although 
not a complete history of American foreign relations, it covers the diplomatic 
phase from pre-Revolutionary times to events of the year 1936, combining 
the chronological and the topical methods. The work is divided into three 
parts, the first part dealing with events to 1823, the second part covering the 
period from 1823 to 1898, and the third part bringing the account from the 
latter date to the present time. Unlike most histories, the larger share of 
space is devoted to the most recent period, although the author admits that 
historical completeness for this period is not yet possible. 

The book is based on a careful examination of the original sources, but 
use has also been made of the best secondary material. The account of some 
topics, such as the Pact of Paris, is rather meager, but limitations of space 
prevented fuller treatment. An appendix contains three drafts of the Cove- 
nant of the League of Nations in parallel columns. The index is unusually 
adequate. i 

The author brings a new and critical attitude to the examination of some 
old problems. He may be criticized in some quarters for expressing his views 
so freely, but, to the reviewer, this is one of the most refreshing features of 
the book. On the whole, he approves of the wisdom of our policy during the 
first two periods. He shows how in many instances the distress of Europe 
redounded to America’s advantage. With 1898 came the “great aberration,” 
which term he applies especially to our acquisition of the Philippines. He 
terms it “mysterious” that we renounced Cuba, where we had vital interests, 
and took the Philippines, which we could not defend and where our interests 
were very small. Other blunders of our Far Eastern policy were Secretary 
Hay’s open door notes, President Roosevelt’s design for the peace of Ports- 
mouth, Secretary Knox’s Manchurian scheme, and Oriental discrimination in 
the Immigration Act of 1924. Other blunders which he denounces were 
President Roosevelt’s taking of the Panama Canal Zone and the entrance 
of the United States into the World War without exacting any condition from 
the Allies. A war confined to the high seas would have been sufficient to 
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protect our interests. Before we agreed to send two million troops to Euro- 
pean soil, we should have exacted from the Allies a definite pledge that a 
victorious peace should conform to enlightened principles. The author 
thinks that our decision not to enter the League of Nations was wise, because 
the rise of dictators has made a league of democratic nations impossible. He 
approves of our recent neutrality policy, however, because it enables us to 
codperate with the League in applying sanctions to the dictatorship countries. 
On the subject of the Allied war debts he takes issue with those who claim 
that it is economically impossible for them to be paid, pointing out that in 
recent years the amount of European private gold coming to the United States 
for refuge was more than the amounts of the defaulted installments of the 
war debts. 

Although not everyone will agree fully with all the judgments expressed, 
they seem to the reviewer to be well supported by the evidence adduced. On 
the whole, the author has produced the most scholarly and informed work 
available covering the whole field of American diplomatic history. 

: Joan M. MATHEWS 


Intervention, Civil War, and Communism in Russia. April-December 1918. 
Documents and Materials. By James Bunyan. Baltimore: Johns Hop- 
kins Press, 1936. pp. xvi, 594. Index. $4.50. 


In 1934 there appeared under the auspices of the Hoover War Library, as 
one of a series of studies on the Russian Revolution, a book by Bunyan and 
Fisher entitled The Bolshevik Revolution 1917-1918. The promise of a 
gequel, for which the materials were already being prepared, explains the 
anxiety with which those interested in Russian affairs have been looking for 
the appearance of the next volume of the series. The standard of excellence 
established in that book was the basis of high expectations. 

The present work by Mr. Bunyan is an attempt to portray on the basis of 
documents “the history of both the domestic affairs and the international 
relations of Russia during the crucial period of April to December 1918.” 
(p. vii.) In order to avoid any possible confusion from the bibliographical 
standpoint it is, perhaps, only fair to the students of Russia’s past to note 
at this point that for one reason or another this volume was published inde- 
pendently and is not a part of the series appearing under the aegis of the 
Hoover War Library, although the facilities of the latter have been used and 
the “volume follows chronologically The Bolshevik Revolution 1917-1918.” 
(p. vii.) 

The eleven chapters of the book dealing with the events of the period cov- 
ered are headed as follows: Austro-German Intervention, Allied Intervention 
and the Czechoslovaks, The Bolsheviks Face Intervention, Anti-Bolshevik 
Movement in Central Russia, The Cheka and the Red Army, The Eastern 
Front, Toward the Communist Economic Order, The Bolsheviks and the 
Peasants, The Constitution, Education, and Sidelights of the Russian Scene. 
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Documents follow the author’s own remarks and are made to furnish the con- 
tinuity of the narrative. One cannot but praise the author for making an 
earnest effort to overcome the technical difficulties of this method. An ade- 
quate bibliography, though not exhaustive of Russian sources, and the index 
lend outward completeness to the book. 

The significance of Mr. Bunyan’s work, however, lies not so much in the 
collective effect produced by the documents presented, but in the individual 
value of each of them. Viewed objectively they are of great interest (partic- 
ularly those on the Red Terror, the army, the counter-revolution and the re- 
organization of the social order), and Mr. Bunyan must be congratulated on 
having made those of Russian origin now available in English. As docu- 
mentary evidence, however, they are not free from rather disappointing short- 
comings and leave the impression that whether under pressure of time or for 
some other reason the author has failed to make the best use of the Russian 
documents at his disposal, with the result that reference 1s occasionally made 
to secondary, or even non-Russian sources, where the same data could have 
been found without much difficulty in official documents. Still more dis- 
appointing are the limitations of the book from the historical standpoint. 
Contrary to the custom, well established in all books dealing with the inter- 
vention and civil war in Russia, of referring to the anti-Bolshevik movement 
in Archangel as the Northern Front, having its own army and its own govern- 
ment, Mr. Bunyan has affiliated it with the Eastern Front. (pp. 304-314.) 
Quite inexplicable also is the complete neglect by ‘the author of the events 
which took place in the Baltic States during the last three months of the 
period covered in the book: the formation of anti-Bolshevik forces in Estonia, 
Latvia and Lithuania then under the German occupation, the withdrawal of 
German troops from the Balticum after the German Revolution in November 
of 1918, the advance of the Red Armies into Estonia and Latvia late in 1918, 
and their retreat under the pressure of the combined forces of native troops 
and Russian volunteers. 

Disregarding these unfortunate shortcomings, and in spite of certain other 
minor defects, the book is welcome indeed. It not only supplies additional 
material for the students of Russian affairs, but furnishes for the English- 
speaking world a revealing testimony of the workings of human emotionalism 
in times of major crises, of which the Bolshevik Revolution of 1917 was un- 
doubtedly an outstanding example. T. A. Taracouzio 


Neutrality and Collective Security. By Sir Alfred Zimmern, William E. 
Dodd, Charles Warren, and Edwin D. Dickinson. Edited by Quincy 
Wright. Chicago: University of Chicago Press, 1936. pp. xviii, 277. 
Index. $2.50. 

Collective Security. (International Studies Conferences.) Edited by 
Maurice Bourquin. Paris: Institut International de Codperation Intel- 
lectuelle, 1936. pp. xii, 514. $4.00; 16 s. 
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Neutrality and Collective Security contains the lectures given at the 
Twelfth Institute under the Norman Wait Harris Memorial Foundation at 
the University of Chicago, June 23 to July 2, 1936. Sir Alfred Zimmern 
discussed the problem of collective security—the problem of law and order 
for the world. The economic aspects of collective security and the methods 
and possibilities of advance were discussed. Ambassador Dodd’s philosophic 
lecture on “The Dilemma of Modern Civilization” stated that the major items 
in any system of recovery for this generation are freer commerce, regulated 
industry, redistribution of populations, and abandonment of war.” Charles 
Warren in his lecture on “Congress and Neutrality” expressed the belief that 
without general international agreement “our neutrality legislation is a very 
imperfect guaranty of safety for the United States.” His conclusion is: 
“So long as we refuse to codperate with other nations in trying to prevent the 
happening of a war, we are going to remain in a distinctly uncomfortable and 
precarious condition.” The concluding lecture was a penetrating survey of 
“The United States and Collective Security” by Edwin D. Dickinson, whose 
belief is that security for the society of nations implies an assurance of orderly 
progress, and that a secure community is an organized community. This 
fact is applicable to the hamlet and the international community. 

This volume’s usefulness is increased by the inclusion of documents re- 
lating to the League Covenant and its application in the Italo-Ethiopian War, 
and documents relating to the Pact of Paris and its application in the Italo- 
Ethiopian War. The Argentine Anti-War Treaty of 1933 is included; as 
are ten official documents dealing with American neutrality legislation and 
the Italo-Ethiopian War, and a table of ratification of general security 
treaties. | 

“The safety of all by all,” as Zimmern phrases collective security, is given 
a long range international setting in Collective Security. This volume was 
prepared by the Internationa] Institute of Intellectual Coöperstion, under 
the direction of an editorial board appointed by the League of Nations Inter- 
national Studies Conference at the London session in June, 1935. Professor 
Maurice Bourquin of Geneva was chairman and the two other editorial mem- 
bers were Professor René Cassin and Professor Arnold J. Toynbee. It is a 
record of the Seventh and Eighth International Studies Conferences held in 
Paris in 1934 and in London in 1935. The first conference was held in Berlin 
in 1928, and in 1934 and 1935 the scientific institutions represented in the 
membership of the Conference carried out a study of Collective Security. 
Reports and memoranda were submitted by institutions of: Austria, Canada, 
Czechoslovakia, Denmark, France, Great Britain, Italy, Netherlands, Nor- | 
way, Poland, Rumania, Spain, Switzerland and the United States. The sub- 
jects discussed include opinions on collective security, prevention of war, 
peaceful settlement of international disputes, reduction and limitation of 
armaments, moral disarmament, repression of war, prohibition of recourse 
to. force, determination of the aggressor, sanctions and measures of mutual 
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assistance, regional agreements and neutrality. The high level of discussion 
and the competence of the participants of the Conference give this book 
timely significance now. The haunting problem of collective security con- 
tinues to hold central place in international relations, and it is a good omen 
that men and nations yet seek a way of reason. 

The theme chosen for the work of the two sessions of 1936 and 1937 was 
“Peaceful Change.” Cranes W. PIPKIN 


The Political Doctrines of Sun Yat-sen: An Exposition of the San Min Chu I. 
By Paul Myron Anthony Linebarger. Baltimore: Johns Hopkins Press, 
1937. pp. xiv, 278. Bibliography. Index. $2.75. 


Dr. Linebarger has attempted the extremely difficult task of finding siat 
ever coherence and consistency runs through the political, social, and eco- 
nomic thought of the man who, as he justly says, “has played a major part 
in the political development of his native land” (page 2). He has succeeded 
remarkably well, though he does not clear up the apparent inconsistencies on 
certain points, especially in Sun’s doctrine of the “people’s livelihood” (min 
sheng). 

The general reader who wants to know something of the political and social 
outlook of Confucian China will find Chapter I especially worth while. Dr. 
Linebarger adds nothing significantly new to the interpretation of the funda- 
mental Chinese concepts of government, the family, and the individual’s 
social ties, but he gives these lucidly and concisely. Appropriately, he 
stresses the point that Confucian society was in effect a world society in 
which there was no distinction of nations, though that concept was not specifi- 
cally formulated. 

Speaking of Dr. Sun’s own ideas, the author points out that these ‘ ‘cannot 
be studied as a mere offshoot of recent Western thought. . . . He proposed 
two ends which, of all the countries of the world, would be maitaelly com- 
patible only in China: the development of a state, and the full continuation 
of non-political controls.” Sun sought to foster “the continuation of ideologi- 
cal control” but “hoped to modify the old ideology so that it would become 
applicable to the new situations” (pages 54 and 55). 

The remaining chapters are devoted to a detailed and illuminating analysis 
of the theories and programs of nationalism, democracy, and min sheng as 
presented in the San Min Chu F and others of Sun’s writings. The book 
should be a great help to political scientists in understanding the ferment of 
ideas which find expression in the Chinese nationalist movement. 

Grover CLARK 
The Supreme Court and Political Questions. By Charles Gordon Post,-Jr. 


Baltimore: Johns Hopkins Press, 1936. pp. 146. Index. $1.25. 


This is a scholarly and well written monograph discussing the legal cate- 
gory of cases in American Constitutional Law which the courts denominate 
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“political questions.” Such questions the courts consistently refuse to decide, 
and accept without qualification the decisions of the legislative or executive 
departments of the government: matters concerning the authority of am- 
bassadors, the validity of treaties, the effect of certain acts of foreign govern- 
ments de jure or de facto, the existence of war, are the usual illustrations. 
The author has lucidly summarized the decisions of the Supreme Court of the 
United States in all important cases in this category. The usual explanation 
given for action of the courts in these cases is the constitutional doctrine of 
the “separation of powers.” The author questions such explanation as too 
simple and over-legalistic. He realizes the necessity for the doctrine if 
confusion in our foreign relations is to be avoided, but he thinks the reason 
which induces courts to place cases in this category is expediency rather than 
logic: 

The political questions of today might well have been justiciable 
questions had the Supreme Court so decided. If the court found it bet- 
ter to limit its jurisdiction, to restrict its power of review, it is not be- 
cause of the doctrine of the separation of powers or because of a lack of 
rules, but because of expediency. If the courts left certain questions 
pertaining to foreign relations in the hands of the political departments, 


it was because in our foreign relations a unified front is sensible, practical 
and expedient. 


This 1s true enough, but does little more than state in Jay terms the Constitu- 
tional doctrine of separation of powers. Obviously that doctrine implies that 
it is “more expedient to leave the decision of certain questions to governmental 
bodies more appropriately adapted to deciding them.” This reasoning has 
been succinctly stated by the Chief Justice in a recent decision of the Supreme 
Court upholding the right of the President to impose an embargo upon war 
materials when Congress had delegated such power to him. The author in his 
conclusion seems to think that the category of political questions might be ex- 
tended so as to include some of the constitutional problems now agitating the 
nation: 

In fact, many questions, now deemed justiciable by the Supreme Court, 
may at some future date be considered political questions because of the 
“Selt necessity” to realize anticipated consequences. If as a consequence 
of a change of economic conditions, certain problems of government, now 

within the jurisdiction of the judiciary, might more effectively be settled 

by the political departments, it would seem likely that the Supreme Court 

would denominate such problems political questions. 
It is difficult to see by what processes of reasoning the courts could class as 
political questions the validity of acts of Congress directly affecting the in- 
dividual. The thought, however, is an interesting one, and the author might 
well find it useful to develop it in detail. As it stands, however, this little 
book does not carry us far in solving the problem of the extent of judicial re- 
view——a problem now so vividly presented to American public opinion. 

FREDERIC R. COUDERT 
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The Cape-to-Cairo Dream. A Study in British Imperialism. By Lois A. C. 
Raphael. New York: Columbia University Press; London: P. S. King & 
Son, 1936. pp. 514. Maps, illustrations, index. $4.50. 


The recent statement that the United States has more Ph.D.’s to the square 
mile than any other country may account for the fact that Africa is now ap- 
pealing so strongly to the insatiable researchers in this country. If these re- 
searches can be as complete, as judicial, as clearly written and generally as 
satisfactory as the volume under review, everything is to be gained by includ- 
ing “the continent of great misunderstandings” in the field of our research 
interests. 

To write adequately on her fascinating subject, Dr. Raphael has been com- 
pelled to include much of the political history of Africa, but, in spite of obvious 
temptations to wander into the general field of colonial history and admin- 
istration, she has stuck to her theme and every detail of the story can 
be shown to have a direct bearing on this extraordinary example of British 
Imperialism. Dr. Raphael is to be particularly commended for her documen- 
tation, which includes not only the English, French and German standard 
works and articles, but also state papers and parliamentary speeches. 

This book, which deals with the “scramble for Africa” from 1875 to 1919, 
should appeal to many types of readers. The student of international law as 
well as the Negrophile will be interested in the callous way in which the native 
Africans were dispossessed of their lands by so-called “treaties” and by con- 
cessions wrung from ignorant chiefs by covetous Europeans. The student of 
colonial history will see how the “Colossus of Rhodes,” the last of the English 
adventurers, would allow nothing, not even his personal honor, to stand in the 
way of his ambitions for his country. The British imperialist, if he exists 
nowadays, will smile a little wistfully when Dr. Raphael, writing of events 
after the World War, but before the Italian conquest of Ethiopia, says, “Along 
the whole route from Capetown to Alexandria, Britain had no European ri- 
val.” All readers, after learning of the jealousies and fears of the colonizing 
Powers, especially the smaller ones, will see the significance of a riddle cur- 
rent when your reviewer was a young man in South Africa, “Why do the Bel- 
gians burn wood instead of coal in their trains in the Congo? Because they 
are afraid of Smuts!” CHARLES T. Loram 


Briefer Notices 


Droit International Public. By Antonio S. de Bustamante y Sirven. 
Translation by Paul Goulé, (Paris: Recueil Sirey. Vols. I, IT, 1934, pp. 626, 
577; Vol. ILI, 1936, pp. 624. 60 F. each.) The Spanish text of this ex- 
haustive treatise by the distinguished Cuban scholar and judge of the Per- 
manent Court of International Justice, now in its third volume, has already 
been reviewed in this Journal,! and there is little to add except to emphasize 
once more the valuable contribution which the treatise makes to the science of 
international law and the gratification which many students will express in 


1 Vol. 29 (1985), 168; Vol. 31 (1937), 157. 
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having available a French translation. The conspicuous service which 
Judge Bustamante’s volumes can render to American students lies in the fact 
that they are an expression of the thought of a writer whose approach to his 
subject is largely deductive, t.e., general principles are first established and 
conclusions are then drawn from them and comparisons made with the actual 
practice of states. The analogies between municipal and international law, 
while pushed further at times than British and American scholars are willing 
to do, are nevertheless of great value to the student in enabling him to judge 
his problem in the light of the development of national law and to obtain a 
more detached view of the political issues involved ina given controversy. 
The three volumes deal successively with the Constitutional, Administrative 
and Civil branches of Public International Law, and they are to be followed 
by volumes on Penal and Procedural Law. The completed work will be a 
fitting academic triumph to stand side by side with the record of its author’s 
services in the practical administration of international justice. 
C. G. Fenwick 


The Catholic Tradition of the Law of Nations. By John Eppstein. (Lon- 
don: Burns, Oates & Washbourne, Ltd.; Washington: Catholic Association 
for International Peace, 1936. pp. xxii, 525. Index. $3.50;15s.) There 
can be little doubt but that Mr. Eppstein’ s “compendium of the teaching and 
tradition of Catholic Christianity upon international morality” will prove 
to be of immense service not only to his fellow churchmen but to all those 
who are disturbed by the problem of reconciling war with moral principles 
and who are looking for an escape from the impasse which the nations of the 
world seem to have reached in their progress towards peace. The volume 
undertakes to trace the evolution of the ideas of the popes and doctors of the 
Church through many centuries and to show the application of abstract 
principles of morality to the concrete problems of different times and different 
countries. The historical method has been followed, so far as possible, 
throughout the work. From the origins of Christian doctrine upon peace 
and war in the New Testament and in the writings of the early Church 
fathers the author carries us down through the Middle Ages to the theo- 
logians and publicists of the present day. Supplementing this historical 
survey is a study of the recent efforts made to reinforce the moral unity of 
mankind by a definite political organization; and an examination is made of 
the attitude of representative theologians towards the League of Nations 
and its problems. An appendix contains, in addition to familiar documents 
relating to present international organization, a list of “pacific interventions 
of the Holy See” from the twelfth to the twentieth centuries. 

C. G. FENWICK 


Le Poeno ee au poini de vue historique, juridique et politique. By 
J. M. Yepes. (Paris: Les Editions Internationales, 1936. pp. 188.) The 
well-known Colombian internationalist has written under this title a complete 
and valuable treatise on Inter-American relationships, wherein he analyzes 
each one of the different factors which have worked in the past or are working 
at present against or in favor of continental solidarity, or as the author calls 
them, the “centrifugal” and “centripetal” forces of Pan Americanism. Stud- 
ied among the latter are the factors of geography, history, identity of politi- 
cal institutions, community of international ideals and complementary char- 
acter of economic production in the Western Hemisphere. As “centrifugal” 
forces he discusses the much debated subjects of general American foreign 
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policy, the attitude of the United States regarding the Panama Congress of 
1826, the Mexican war, “manifest destiny,” the Olney dictum, the war with 
Spain, the independence of Panama, the policy of intervention, “dollar diplo- 
macy,” Latin American wars, and, finally, the differences in race, language, 
religion and mentality. In the second part of the book, devoted to the 
achievements of Pan Americanism, he has interesting chapters dealing with 
the problems of the pacific settlement of international conflicts, the legal con- 
dition of aliens in America, and the codification of international law. ‘The 
author’s treatment of all.these subjects has a substantial factual basis, al- 
though some of his statements and conclusions are open to challenge from the 
double standpoint of historical facts or of legal interpretation. The third part 
of the book deals with the present day orientations of the United States inter- 
national policies evolved during the Hoover and Roosevelt administrations, 
as marking the beginning of a “new Pan Americanism,” the great significance 
of which is stressed by the author in a scholarly, forceful manner. 
Ricarpo J. ALFARO 


Guide to the Law and Legal Literature of Central American Republics. 
By Edward Schuster. (New York: Foreign and International Book Co. 
(Distributors), 1937. pp.vi,153. $2.00.) Thisis one of the series of guides: 
and bibliographies prepared under the auspices of the American Foreign Law 
Association and the Committee on Foreign Law of the Association of the Bar 
of the City of New York. The work assumes to cover the publications of 
the statutes, reports of cases, and treatises within all the various fields of law 
in the republics of Costa Rica, Guatemala, Honduras, Nicaragua, Panama 
and Salvador. Besides the references which it gives to the municipal law 
of these countries, the author refers to treaty series, diplomatic and con- 
sular regulations and the codes; also to the monographs and general works 
relating to international law, public and private. Reference is made not only 
to the local legal literature of each of the countries, but also to foreign publica- 
tions, especially to books and articles published in England and the United 
States. The work is more than a mere bibliography as it gives a helpful in- 
sight into the sources of the law and a plan of the Judicial structure of each 
of these countries. Dr. Schuster has completed a difficult task with care and 
discrimination and his guide will doubtless prove to be of great value to all 
those who are seeking a way through the labyrinth of the law among our 
near neighbors of Central America. A. K. K. 


Les Commissions de l'Assemblée de la Société des Nations. By Marcel- 
Henri Prévost. (Paris: Pedone, 1936. pp. iv, 278.) This work is a com- 
mentary on the six commissions of the Assembly of the League of Nations. 
It is essentially a deseriptive study of the practices and the precedents of 
the Assembly as reflected by the experiences of the six commissions through 
which the Assembly functions. The author relies entirely upon the official 
documents of the League and the Actes de l'Assemblée for his information. 
He sees in the work of the commissions a special value in that they sift out 
the important problems in their respective domains and reduce to a minimum 
the margin of ignorance and disagreement before such.problems are delib- 
erated upon in the Assembly. Thus the Assembly is spared the unfavorable 
reactions that might otherwise be created in its public sessions. But there 
is also a danger, in the very effort to secure unanimous agreement in the com- 
missions, of reducing the Assembly to a mere approving body. To reconcile 
the elements of the problem created by the desires of the commissions to func- 
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tion well and those of the Assembly really to deliberate, a reform was adopted 
in 1933 by virtue of which the Assembly does not enter into a discussion of 
resolutions and reports unanimously adopted by a commission unless some 
delegation requests such general discussion. This plan has helped to solve 
the problem of striking a proper balance between the annual plenary ses- 
sions of the Assembly and the six commissions. Annexes carry the text of 
the. Rules of the Assembly and a list of the presidents of the commissions 
from 1920 to 1936. The volume creditably accomplishes its purpose of pro- 
viding a detailed and well-documented account of the work of the commis- 
sions. It should prove useful as a reference and guide to those interested in 
the progress of the Assembly and the League. J. Eugene HARLEY 


La Nature Juridique des Clauses Territoriales du Traité de Trianon. By 
Antal Ullein-Reviczky. (2d ed. rev.) (Paris: A. Pedone, 1936. pp. 254. 
Map.) Here is treaty revision in quest of atheory. Specifically, it is Hun- 
garian treaty revisionism on the lookout for foundations of immutable natu- 
ral law or tacit contractual right on the basis of which to contest the binding 
force of the Treaty of Trianon. Taking a fresh approach to a monotonously 
reiterated theme, Professor Ullein-Reviczky, of Debrecen University, pro- 
ceeds, by glossing the writings of mediaeval church fathers, the whole school 
of natural law writers, and many others, to demonstrate that the right of self- 
determination, which can only be carried out by plebiscite, was violated at 
every turn save in Burgenland in the delimitation of Trianon Hungary. In 
so doing he has brought together from a wide variety of sources evidence of 
the ex parte manner in which the treaty was drafted. This is useful in cor- 
recting historical perspective, and its authenticity is beyond doubt, but the 
revelations have little bearing on the juridical aspect of the problem. In the 
author’s view, all written agreements, such as the Pact of Pittsburg or the 
Convention of Turtiansky Sv. Martin, or diplomatic documents, such as those 
attesting American recognition of Czechoslovak and Jugoslav independence, 
are somehow overruled by the illimitable drott de plébiscite which assertedly 
pervades the juridical ether. It is the universal solvent by means of which 
the territorial difficulties of the defeated can invariably be disposed of in a 
happy manner. The conclusion which emerges from a reading of the volume 


is that, since the practical mechanism envisaged for treaty revision by the 


drafters of the League of Nations Covenant has not eventuated, the pu 
cally dissatisfied have progressively been driven to excogitate, ex nubibus, a 
tenuous natural law theory, however much at variance with the fundamental 
facts of 1918-1919, on the basis of which to redress the real or fancied wrongs 
of the post-war period. To the reviewer it appears that the more trenchant, 
realistic views of Professor Scelle (La Théorie Juridique de la Révision des 
Traités, reviewed in the preceding number of the Journa.) offer far more 
satisfactory juridical premises for practical progress in treaty revision. 
Marsons W. GRAHAM 


The League of Nations and World Order. By Georg Schwarzenberger. 
(London: Constable & Co., 1936. pp. xviii, 191. 6s.) Underlying the con- 
ception of a world united against resort to war for the achievement of na- 
tional goals is the principle of universality. While this principle has long 
been recognized in the discussions on League of Nations reform, the fact that 
universality may be viewed from different angles has not been everywhere 
noted. The author distinguishes universality measured in terms of the struc- 
ture of the collective system (imperial or coöperative) ; in terms of the struc- 
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ture of the individual communities (homogeneous or heterogeneous) ; and in 
terms of the significance of individual communities (absolute or relative). 
After tracing the evolution of the idea of universality through the more im- 
portant historical plans for organized peace, he examines the present League 
of Nations to find that although the intention of homogeneous universality 
gave way to heterogeneous universality in practice, and although the entire 
structure was based on codperative rather than imperial principles, yet it has 
never attained absolute or even relative universality in numbers. Dr. 
Schwarzenberger believes that universality will come in the form of complete 
world membership only when fear of war, and to some extent shame, become 
stronger motive powers. But peace will be maintained even then only if the 
collective will applies itself simultaneously to the problem of peaceful change. 
The conclusions reached by the author are less significant than the methods 
of research which involved a study of assumptions in regard to universality 
which underlie the actual operations of the League’s machinery. 
Warte H. C. Laves 


L' Exécution des Sentences Internationales. By Edvard Hambro. (Paris: 
Recueil Sirey, 1936. pp. iv, 148. Index. 25 Fr.) After brief mention of 
twenty cases where international awards were not executed, the author, con- 
vinced that states usually allege nullity or infirmity of the decision instead of 
simply refusing to comply with it, examines the possibilities of enforcement 
by means of collective sanctions, war or reprisals, and the extent to which 
anti-war pacts limit resort to self-help. The book is clear and readable but 
adds little new light on the subject. The author asserts that a League mem- 
ber may not go to war until the Council has first tried and failed to enforce 
compliance; and that the Kellogg Pact prevents a war for enforcement, if the 
doctrine of nullity is accepted, because a dispute would exist, regarding the 
validity of the sentence, for which solution by peaceful means would have to 
be sought. Epwarp DUMBAULD 


Die Juden Osteuropas in den Minderhettenvertraegen. By Kurt Still- 
schweig. (Berlin: Joseph Jastrow, 1936. pp. 207.) This book deals with 
international treaties and the laws concerning the protection of minorities in 
different countries of Middle and Eastern Europe, particularly as far as the 
Jews are concerned, and it also deals with general questions of law. Jews 
form minorities in various countries; but are they to be looked upon as “na- 
tional” minorities (“nationale Minderheiten”)? This is the question from 
which the book starts. By using the English word “national” as a transla- 
tion of the German term “national” in this connection, I avail myself of a 
terminology recently developed, and employed, e.g., by Macartney, in Na- 
tional States and National Minorities (1934) 1 whilst the Minorities Treaties 
refer to “racial, religious, or linguistic minorities.” ‘The author examines the 
general problem of “nationality” in this sense, as well as the particular condi- 
tions of the Jews in the respective countries, and he does so in a very appropri- 

ate and interesting manner. The passages concerning the race problem 
- (p. 70 ff.), equality (p. 103 ff.), language (p. 129 ff.), and national autonomy 
(p. 150 ff.) deserve particular attention. In the main issues the author agrees 
with opinions developed in my book entitled Der Wandel der Ideen Staat und 
Volk, published at Barcelona and Berlin, 1933, as, e.g., concerning the supra- 
national significance of the conception of race (p. 69), the problems of “na- 


1 Reviewed in this JOURNAL, Vol. 28 (1934), p. 643. 
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tional feeling” (pp. 78, 79) and “nationality” (p. 85), and the freedom of the 
national confession of the individual (p. 91). The author concludes his en- 
quiries by an appropriate criticism of the present conditions. 

RuUpoLF LAUN 


. Some Problems of the Palestine Mandate. By Nathan Feinberg. (Tel- 
Aviv, Palestine, 1936. pp. vi, 125. 250 Mils.) The author explains in the 
Foreword the nature of the contents of this pamphlet. It contains, he says, 
~ “a number of articles written sporadically on different occasions, mostly for 
newspapers.” He lays no claim to “thorough analysis” or “scientific preci- 
sion.” He deems it, however, worth while to collect these articles in one 
book, as it seems to him “especially appropriate in these days of disturbances 
and uncertainty in Palestine.” One of the nine articles was published in 
1928, three in 1934, and the remaining five in 1936. The publication contains 
no. new research material, the chief purpose being to present the Jewish case 
for the Palestine Mandate as it relates to specific periods of disturbances. 
The last article, written in 1934, is devoted to a discussion of Jewish represen- 
tation in the League of Nations, which the author concludes is “in conflict 
with the Zionist conception of the Jewish question.” The chief aim of Zion- 
ism, he believes, is to create “a territorial and political centre in Palestine,” 
which would include “the greatest possible part of the Jewish people.” This, 
obviously, is in conflict with the principles of the Palestine Mandate. 
Fannip FERN ANDREWS 


Ethiopia and Italy. By Emile Burns. (New York: International Pub- 
lishers, 1935. pp. 223. map. $1.25.) This popularly written volume, al- 
though outdated in respect to its historical setting by the swift passage of 
events, nevertheless contains material of more than transient value. For the 
author, writing in the tradition of the British Labor Party, emphasizes the 
necessity of examining the underlying economic causes of the struggle for 
colonial possessions, analyzes the “case” of Italy against Abyssinia in the 
light of that struggle, and points out the conditions under which the League 
of Nations might take effective action to meet the situation. The chapter, 
“Opposition to the War,” dealing with the divided policy of the British Labor 
Party, ia illuminating; and the excerpt from the resolution adopted by the 
Labor Party Congress in October, 1935, calling upon the British Government 
to urge upon the League of Nations to summon a World Economic Congress 
and to place upon its agenda “the international control of the sources of the 
supply of raw materials, with the application of the principle of economic 
equality of opportunity to all nations in the undeveloped regions of the earth” 
should be part of the permanent record of history. C. G. FENwIcK 


The Dangerous Sea. By George Slocombe. (New York: Macmillan & 
Co., 1937. pp.286. $2.50.) This volume is divided into five sections, each 
of which is subdivided into chapters. The subjects are dealt with in a geo- 
graphical manner, beginning with the Gates of this Dangerous Sea, then follow 
the Shore of Europe, the Shore of Africa, the Asiatic Shore, with the fifth sec- 
tion dealing with the Problems and Perils arising from the conflict of interests 
within the Mediterranean Sea. The outstanding charm of Mr. Slocombe’s 
work is that his language is plain, sometimes even forcible, possibly due to 
the fact that he has been a special correspondent who has been compelled to 
express views and facts tersely. His description of the British fleet before 
the World War and today (vide p. 264) is startling in its phraseology: “At 
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the beginning of 1936 the greatly reduced strength of the fleet was officially 
given at 12 battleships,” this coming immediately following a paragraph stat- 
ing that before the war there were 69 British battleships. This Two-Power 
Navy has sunk to a One-Power. He then leads up to the Mediterranean in 
the next war and the possible seizure of its strategic ports and islands, which 
the recent Italo-Abyssinian struggle has indicated as being of value. The 
same searching analysis of the French and Spanish naval forces is made, so 
that the reader can form his own views upon the possible economic partition- 
ing not only of North Africa but equally possible effects of this upon the hold 
which France and Britain have upon Tunis, Algiers, Egypt and the Pales- 
tinian area. The chapters on Turkey, Russia, and the Dardanelles are of 
interest from the aspect of Turkey’s demand to fortify again these Straits and 
the Sea of Marmora. There is no index to the volume, nor a list of authori- 
ties, though the author gives quotations from well known works. It would 
have undoubtedly been more valuable to the student of this Dangerous Sea 
and its problems if the quotations given had been more systematically sup- 
plied with the pages from which these came (vide pp. 108, 184, 193). As an 
exposé of the present situation as seen by the eye of a trained observer this 
book will be found not only up to date in its information but also interesting 
in its presentation. Borp CARPENTER 


Der Meerengenvertrag von Montreux. By Joachim Suche. (Miinchen and 
Leipzig: Duncker & Humblot, 1936. pp. vili, 74. Rm.3.80.) The first part 
of this study gives the development of the rules concerning the Dardanelles 
since 1918: Point 12 of Wilson’s Fourteen Points, Mudros Armistice of 1918, 
Articles 37-61 of the unratified Peace Treaty of Sévres, Greco-Turkish War 
of 1920-1922, the Lausanne negotiations and the political antagonism of 
Great Britain and Russia, the Lausanne Convention of 1923, Turkey’s diplo- 
matic struggle for revision, and the Montreux negotiations of 1936. The 
second part is a juridical analysis of the new Montreux Convention of 1936 
regarding the régime of the Straits.. It is shown that the greatest deal of 
revision has been done in a negative way by no longer even mentioning the 
leading principles of the Lausanne Convention of 1923: internationalization, 
demilitarization, International Commission of the Straits, international guar- 
antee. Finally the positive regulation containing the new, elaborate and 
rather complicated norms on the passage of merchant vessels and men-of-war 
through the Straits is analyzed. While appreciating also the new situation 
from a political point of view, the little study is primarily juridical in nature 
and, as one of the first monographs on the new convention, is welcome. 

Joser L. Kunz 


International Economics and Diplomacy in the Near East. A Study of 
British Commercial Policy in the Levant, 1834-1853. By Vernon John Pur- 
year. (Stanford University: University Press; London: Humphrey Milford, 
1935. pp. xiv, 264. Index. Maps. $3.25.) This scholarly written mono- 
graph on British commercial policy is furnished with a systematic, annotated 
bibliography. Though the emphasis is upon the commercial, yet the politi- 
cal background is comprehensively treated, particularly the economic causes 
of the Crimean War. Itis chronologically arranged with topical discussions 
in each period: Anglo-Russian Political Rivalry, 1834-1838; the Near Eastern 
Question in 1838; Virtual Free Trade Established in Turkey, 1838-1839; The 
Turco-Egyptian War of 1839-1841 and the Closure of the Straits to Foreign 
Warships; The Powers and the Near Eastern Grain Trade, 1840-1853; British: 
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Commercial Policy and the Crimean War. Dr. Puryear describes the Otto- 
man Empire as an enigma with interrelated political, strategic, economic, re- 
ligious, nationalistic, and imperial problems. Wars over single phases of the 
Near Eastern question could not but be indecisive. The Near East was one 
of the principal areas for British overseas economic expansion. British free 
trade here suffered fewer legal restraints than in any other part of the world; 
.Turkey was forced to be virtually a free trade country. British manufac- 
tured goods and agricultural products provided the indispensable requisites for 
' permanent foreign trade. The Near East itself was an alternate source for 
the British supply of grains in times of emergency. Moreover, the Near 
East linked the British communications through Egypt with India, provided 
the control of the Near East remained under a comparatively weak Power. 
Finally Great Britain prepared herself by the increase in British economic 
and political influence to meet the Russian rivalry in Asia. Unfortunately, 
the economic and political competition between Russia and Great Britain 
was unduly enhanced, and British support of Turkey postponed the solution 
of the Near Eastern question. ARTHUR I. ANDREWS 


Die Entstehung und rechtliche Natur des Memelstatuts und seine prak- 
tische Auswirkung bis zum heutigen Tag. By Thorsten Vaino Kalijarvi. 
Translated from the English by Margarete Gartner, Berlin. (Berlin: Emil 
Ebering, 1937. pp. 190.) After exhaustive research into official documents 
and private German and Polish sources, but almost complete neglect of rele- 
vant materials from the Lithuanian or reflecting the Lithuanian viewpoint, 
Professor Kalijarvi gives a genetic account of the origin, and a critical analy- 
sis and review of the operation, of the Memel Convention and Statute. He 
throws considerable light on the period of French administration, which, 
as in the Rhineland, consciously stimulated local separatism while planning 
the inclusion of Memel in a Greater Poland. The author, perhaps unwit- 
tingly, has done Lithuania an excellent service by showing the groundlessness 
of Polish claims to Memel. On Lithuanian administration, Professor Kali- 
jarvi is caustically severe on practically all scores, challenging autonomy as 
a constitutional concept while admitting that procedures for its enforcement 
—if it is mternational—are signally defective. Significant, however, is his 
omission of all reference to Nazi activities in the Memel Territory, while 
condemning treason trials in Lithuania. The kindliest interpretation possi- 
ble is that considerations of editorial policy, given the locale of publication, 
may have precluded any mention of German strategy since January 30, 1933. 
The author concludes that continuance of present conditions means war— 
one can hardly envision it as by unaided Memel against gigantic Lithuania! 
The suggested solution is revision of the convention with Germany among the 
revisers. Marsonm W. GRAHAM 


Political Handbook of the World, 1987. Edited by Walter H. Mallory. 
(Published by Harper & Bros. for the Council on Foreign Relations, New 
York, 1937. pp. vi, 207. $2.50. The current issue of this handy annual 
reference book contains the valuable data which we are accustomed to seek 
in its pages: the composition of each government, including the new group- 
ing in the French Chamber; programs and leaders of the political parties; 
with the information so difficult to find elsewhere relative to the press. This 
volume affords a timely answer to many of the questions which perplex writ- 
erg and students of international politics, such, for example, as the present 
governmental changes in Spain and Cuba. In addition to data in regard to 
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the states of the world, we find outlines of the organization and functions of 
the League of Nations, the World Court, and the International Labor Office. 
Exueey C. STOWELL 


Trusts on the Continent of Europe. By F. Weiser. (London: Sweet & 
Maxwell, Ltd., 1936. pp. viii, 103. 7s.6d.) This study in comparative law 
has an especial interest because it elucidates certain problems connected with 
international loans, governmental and private. Trustees are frequently ap- 
pointed to protect the interests of the bondholders under the assumption that 
the rights and duties of a trustee are recognized and can be enforced in civil 
law countries as effectively as in countries of the English tradition. The au- 
thor points out that the English trust is lacking in Continental systems and 
that legal institutions such as mandatum, fiducia, Treuhand and others, as- 
sumed to be analogous, may prove to be pitfalls to those who use them to ac- 
complish the purposes of a trust. Continental courts have emphasized the 
fact that trust law cannot be applied because there is no forum like an Eng- 
lish equity court which can perform the functions so essential to the enforce- 
ment of a trust (pp. 87-88). The author also warns against using the trust 
device indiscriminately in such international arrangements as the Dawes 
Plan and the Bank for International Settlements. The author recognizes 
that there is a growing movement in European countries to supply some legal 
basis for transactions ordinarily carried out in England and the United States 
through the medium of a trust. The attempt to fill the lacuna has thus far 
proved abortive, the closest approach to the trust idea being found in recent 
legislation of the little principality of Liechtenstein. The author differs 
sharply with Lepaulle as to the approaches which that writer assumes to find 
in French law (pp. 61-62). The author has made a thoroughly lawyer-like 
contribution to a subject increasingly important in the legal mechanics of in- 
ternational finance. ARTHUR K. KUHN 


Jahrbuch der Wissenschaftlichen Gesellschaft für Luftfahrt e. V (WGL) 
1935/36. (Berlin. pp. 160.) This annual of the German Scientific Aéro- 
nautical Association merits recognition as the twenty-fifth anniversary num- 
ber. The contents comprise articles on leading aéronautical activities for the 
past year, as well as the longer period. It has, therefore, a distinguishing 
historical significance. Interesting articles include German Transatlantic 
Flying, Meteorological Problems of Transatlantic Flight, Radio Navigation 
in the South Atlantic, Coastal Flight in States on the North and South Atlan- 
tic, and Twenty-Five Years of Air Law. The legal article comes from that _ 
noted authority Dr. jur. Alex Meyer, Chairman of the Association’s Legal 
Section. It is the most concise and comprehensive survey to come to the 
writer’s notice. Treatment is both historical and analytical, including de- 
velopments preceding and following 1911, the founding year. This last pe- 
riod differentiates peace and war time activities. The article concludes with 
a bibliography. Some articles are illustrated, while all are written by emi- 
nent Association members, as the roster shows. Here is an aéronautic land- 
mark. Howagrp S. LaRoyr 


Internationale Idealvereine. By Paul Schrag. (Bern-Leipzig: Paul 
Haupt, 1936. pp. 221. Index. 8 Fr. Swiss.) This is an, inquiry into the 
status of international non-profit-making associations in various countries, 
with special reference to the laws of Great Britain, France, Switzerland and 
Germany. The book presents a valuable analysis of these laws as they bear 
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upon the juristic position of such associations, and shows that the existing 
lack of harmony between the laws of different countries subjects these organ- 
izations to unnecessary hardships. Their legal capacity and the position and 
rights of their members before the courts vary markedly from country to 
country. The international law bearing on this subject, which is entirely in- 
adequate, could be developed along two major lines: either by the creation of 
& supra-national law embodied in a general convention, or by agreement on the 
part of each country to extend “national” treatment to legitimate interna- 
tional non-profit-making associations (idealvereine). Attempts have been 
made along both these lines: in 1913 when the. World Congress of Interna- 
tional Associations aimed at a supra-national law, and in 1923, when the In- 
stitute of International Law followed the second line. Both have failed of 
consummation and the author makes useful proposals for a compromise be- 
tween the two. G. BERNARD NOBLE 


L’Etat et Son Pouvoir. By Roland Maspétiol. (Paris: A. Pedone, 1937. 
pp. viii, 113. 20 Frs.) The immediate necessities of the crisis over, philoso- 
phers are now free to take a new look at the problem of the power and rôle 
of the State in human affairs. M. Maspétiol looks particularly at (1) the 
need of exploring the tremendous political (as distinct from the legal) power 
of the modern State—the dictatorships being a symptom and a challenge; 
and (2) the need for discovering and placing before the people a common 
goal, “le but de l'État,” so that rampant individualism may be curbed. Per- 
haps of some comfort to General Hugh Johnson would be the author’s ob- 
servation that in the Middle Ages there were regulations “much more severe 
than those of the N.R.A. of President Roosevelt”! (p.103.) A.A. RODEN 


World Economic Survey. Fifth Year, 1935-36. (Geneva: League of 
Nations; Boston: World Peace Foundation, 1936. pp. 338. Index. $2.00; 
78.6d.) The fifth World Economic Survey covering the year 1935-36 follows 
much the same pattern marked out in the four earlier volumes. It continues 
to present a running account of the more important developments in the 
world of commerce during the period covered. The current volume has a 
special appeal, however, since it includes the months during which, on the one 
hand, the beginnings of recovery in world trade were becoming manifest, while 
on the other hand in some countries restrictions on commerce were being in- 
creased. Concerned primarily with world economic conditions in the broad- 
est sense, it presents a detailed picture of developments in particular countries 
and gives careful consideration to the factors which have made for uneven 
recovery in different countries. The story is carried down through July, 1936, 
and thus does not get into the beginnings of reorganization in trade evidenced 
by the stabilization agreement of September, 1936. Not the least of its con- 
tributions is the Chronology of economic events covering the period August, 
1935, to August, 1936. As in the past, the Survey has been prepared by Mr. 
J. B. Condliffe. Warrer H. C. Laves 
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THE UNITED STATES NEUTRALITY ACT OF 1937 


By James WILFORD GARNER 
' Professor of Political Sctence, University of Illinots 


By a joint resolution passed on April 30 Congress reénacted, with modifica- 
tions in some cases, and made permanent the essential provisions of the tem- 
porary resolution of August 31, 1935 (as amended February 29, 1936), which 
by its own terms expired on May 1, 1937. With the exception of the new 
Section 6 dealing with restrictions on the exportation and transportation of 
commodities other than arms, ammunition and implements of war, the dura- 
tion of which by its own terms is limited to two years, the present resolution 
is therefore intended to lay down a permanent neutrality policy for the United 
States. 

To the provisions of the earlier resolutions the resolution of 1937 adds sev- 
eral new ones. The first of these is found in Section 1 (c) which enacts that 
whenever the President finds and proclaims that a state of “civil strife” exists 
in a foreign state and is of “a magnitude or is being conducted under such 
conditions that the export of arms, ammunition or implements of war from 
the United States to such foreign state would threaten or endanger the peace 
of the United States,” it shall thenceforth be unlawful to export such com- 
modities from the United States to such foreign state or to any neutral state 
for transshipment to or for the use of such foreign state. Unlike the embargo 
in the case of international war, the going into effect of this provision is not 
automatic and mandatory but will depend upon the judgment of the President 
regarding the magnitude and character of the contest, and the effect upon the 
peace of the United States which the exportation of arms and munitions to 
such state might in the opinion of the President produce. The reason why 
the embargo was made mandatory in the case of international war but left to 
the discretion of the President in the case of civil war was doubtless due to a 
fear in the minds of Congress that the danger of the United States being 
drawn into an existing war as a result of poor Judgment or an abuse of dis- 
cretion on the part of the President, would be greater in the former case than 
in the latter. Congress was therefore unwilling to trust him with any dis- 
cretion in the laying of an embargo in the case of international war, further 
than what is involved in determining the existence of a “state of war.” 

Another new provision in the resolution of 1937 is Section 2 which deals 
with the exportation and transportation of commodities other than arms, 
ammunition, and implements of war. Neither the resolutions of 1935 or 1936 
envisaged any restrictions on the shipment of such commodities from the 
United States in time of war. Trade in them was left entirely free. But 
manifestly the distinction between arms and munitions, on the one hand, and 
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the essential materials which enter into their manufacture—between the 
finished and unfinished product—or between what may be called the instru- 
mentalities of combat and other articles which are equally essential in the 
carrying on of war, is, from the point of view of neutrality, not a very logical 
one. If, therefore, an embargo or the imposition of restrictions by a neutral 
`- upon the exportation to belligerents of the one class of goods is desirable as a 
means of removing or diminishing the causes and occasions of dispute between 
it and a belligerent, itis hardly less so in the case of goods falling within the 
other class, since if trade in them is freely permitted, they with the vessels 
which transport them are as likely to be seized, detained, confiscated or de- 
stroyed by belligerents as are goods of the other class and the vessels which 
transport them. An embargo on arms and munitions alone would not there- 
fore accomplish the object aimed at by the framers of the present legislation. 
Indeed it may be doubted whether an embargo on both classes of goods would 
accomplish this object and whether it would not be necessary to extend it to 
other commodities still, which while not essential to the carrying on of mili- 
tary operations are nevertheless indispensable to the life of peoples engaged 
in war, such as food, clothing, and other necessaries of life, since in future 
wars they are likely to be treated by belligerents as contraband and therefore 
liable to capture. . 

But such an embargo—totalitarian in its scope—would involve the with- 
drawal of the neutral into its shell and the complete cessation of its export 
- trade with belligerents, both direct and indirect through the ports of other 
neutral states. In a long-drawn-out war in which the principal countries of 
Europe were involved, such a policy might prove ruinous to the United States, 
dependent as it is upon foreign markets for the disposal of its huge surplus of 
agricultural, mineral, and industrial products, and it is safe to say that if such 
an embargo were laid and were followed by an economic depression, as it 
probably would be, Congress would find it impossible, as in the days of the 
Jeffersonian embargo, to withstand the demand of public opinion for its re- 
peal. Happily, only a small minority of Congress was willing to go to such 
lengths. On the contrary, as the discussion in Congress proceeded, the idea 
of an embargo on the exportation of any commodities other than arms, am- 
munition, and implements of war found less and less favor and was finally 
abandoned as involving too large a price to pay for the doubtful guarantees 
which it offered of keeping the United States from being drawn into other 
peoples’ wars. At the same time, it was felt that if there were unrestricted 
trade with belligerents in commodities which are as essential to the carrying 
on of war as are arms and munitions themselves, disputes with belligerents 
‘would-be inevitable and unless the United States were prepared to abandon 
‘what it has heretofore asserted as its rights under international law, it could 
-hardly avoid being drawn into war.in defense of those rights. 

The problem of Congress therefore was to find a solution by which trade 
` «with belligerents could be preserved to the American people, without its in- 
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volving the disputes and possible conflict to which trade between neutrals and 
belligerents usually gives rise. This solution the Congress believed it found 
in the so-called “cash and carry” scheme under which the President may in 
effect, if in his opinion it would promote the security, preserve the peace, or 
protect the lives of citizens of the United States, forbid American vessels from 
carrying such articles (the list to be determined by him) to any belligerent 
state or to any neutral state for transshipment to a belligerent state, or permit 
it, subject to such limitations or exceptions as he may prescribe, and for th 
same reasons, to forbid the exportation or transportation of any articles o 


and interest in them have been divested and transferred to a foreign owner. 
Under this scheme the markets of the United States will be open to all bel- 
ligerents alike for all such commodities as may be enumerated by the Presi- 
dent, provided the belligerents acquire title to them before they leave the 
United States and take them away in their own or non-American vessels. 

This scheme has the obvious advantage over an embargo in that it does not 
completely put a stop to trade with belligerents in such articles but permits 
it to be carried on subject to the restrictions mentioned. And since American 
citizens will no longer have any interest in such goods or in the ships which 
transport them, if they are seized, detained, confiscated or sunk after leaving 
the United States there can be no basis for a dispute with the belligerent who 
thus interferes with them or for a claim against him. Moreover, since the 
imposition of the restrictions is not mandatory, as in the case of the embargo 
on arms and munitions, but is left to the discretion of the President, there 
may be wars in which they will never be imposed and trade will remain free 
as heretofore, subject of course to the right of belligerent capture under the 
law of contraband and blockade. But in a wide-spread and long-drawn-out 
war, a prohibition on American vessels from transporting such goods, espe- 
cially if the list is a long one, may seriously cripple the American carrying 
and shipbuilding industries. 

Furthermore, the prohibition on American loans and credits to belligerents 
which, under the neutrality resolution, is mandatory, subject to some ex- 
ceptions which the President is authorized to make in respect to credits, may, 
when the need for American supplies is vast, make it impossible for bellig- 
erents to find out of their own resources the huge sums necessary to enable 
them to pay cash in gold for the goods which they may wish to purchase in 
the United States. During the course of a war of such magnitude and dura- 
tion the amount of available foreign exchange at the disposal of belligerents 
is usually much limited and they are under the necessity of conserving their 


own gold supply. As is well known, the Allied Powers which purchased huge > 


quantities of war supplies in the United States during the early years of the 
World War found themselves in this situation before the end of the year 
1915, and the American Government was forced to lift the ban which it had 
placed on loans to belligerents and permit them to establish large credits in 
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this country, or sacrifice this profitable trade, with the prospect of a depres- 
sion which it was feared would follow in its wake It may happen therefore 
that in a future European war of similar magnitude and duration as the last 
one, American trade with belligerents may under the “cash and carry” ar- 
rangement shrink to small proportions, unless the President is willing to con- 
strue his authority to make exceptions in respect to credits in such a way as 
to relieve belligerents from the necessity of transferring large quantities of 
their gold to the United States. 

Finally, it must be pointed out that, although the principle of impartiality 
of treatment of all belligerents alike runs like a red thread through the present 
resolution and was emphasized and reiterated in all the discussions in 
Congress, the “cash and carry” provision is almost certain to operate in prac- 
tice with the grossest inequality as between the opposing belligerents in any 
war in which the belligerent or belligerents on one side is in control of the 
sea, possesses an adequate merchant marine for transporting supplies from 
the United States and has an available gold supply with which to pay cash 
for its purchases, while the opposing belligerent or belligerents does not possess 
them. Belligerent line-ups in both Europe and Asia in which this situation 
may exist are easily conceivable. It is already a common observation in 
certain countries of continental Europe that the effect of the “cash and carry” 
provision will be to put the United States definitely on the side of Great 
Britain in a war between her and them. In the same way it would operate 
for the benefit of Japan in a war between that country and China. In the 
former case public opinion in this country would probably approve the un- 
equal manner in which the scheme operated, but in the latter case it would 
not, assuming that in both cases they were wars of aggression, and in the 
former a continental dictator and in the latter Japan were the aggressor. 
Whether public opinion approved or not, the operation of the scheme would 
be unneutral, if impartiality of treatment be regarded as an essential element 
of neutrality. 

We cannot therefore overlook the possibility of national resentments which 
the unequal operation of the scheme may arouse, and the danger of retaliation 
to which we may be exposed in some future war in which this country will be 
a belligerent and for the prosecution of which we may find ourselves in the 
position of a seeker of supplies from a country which will regard itself as hav- 
ing once been a victim of discriminatory treatment on the part of the United 
States. How much, if anything, the scheme if resorted to, will contribute 
toward preventing the United States from being drawn into an existing war, 
by diminishing the causes of controversy with belligerents, no one can foretell. 
Certainly it will not remove all the sources of possible controversy so long as 
any trade at all with belligerents is permitted. Nor is it hard to foresee 
practical difficulties in the enforcement of the scheme. Thus the law provides 


1 Ag to the facts, see Baker, Woodrow Wilson—Life and Letters, Neutrality 1914-1916, p. 
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that the restrictions which it envisages shall apply equally to exports to 
neutral states if they are intended for transshipment to or for the use of a 
belligerent, but one wonders how it will be possible to sift out the goods whose 
ultimate destination is belligerent territory from those intended for consump- 
tion in the neutral state and to forbid only the exportation of the former. 
The law provides no machinery and lays down no test by which this difficult 
task can be accomplished. Had the proposal for restricting exports to neu- 
tral countries to their normal pre-war importations been adopted, the likeli- 
hood of neutral ports becoming conduit pipes for transshipments to nearby 
belligerents would have been removed, but it was rejected largely because of 
the practical difficulties which its enforcement would have raised. 

` All that can be said of the scheme is that it is an experiment the success of 
which can only be determined by actual experience. Fortunately, it is be- 
lieved, the duration of the provision of the law which authorizes it is limited 
to two years during which time there will be at least an opportunity for further 
study of it and possibly, which God forbid, an opportunity to test it out in 
practice, provided, of course, the President sees fit to put it into effect. There 
are still, however, some, of whom the author of this article 1s one, who believe 
that the principle of freedom of trade at the risk of the trader, subject perhaps 
to his right of protection in all matters of conduct to which the generally 
accepted rules of international law attribute the quality of legality and upon 
which there is little or no dissent, would have been a better solution than the 
scheme adopted by Congress. 

The other new provisions of the joint resolution of 1937 are of less im- 
portance, although it may be remarked that the objects which they aim to 
accomplish relate more directly to the duties of neutrality. The first of 
these is found in Section 7, which is designed to prevent the use of American 
ports as bases for the supply of fuel, men, arms, ammunition, implements of 
war, etc., to belligerent warships, tenders or supply ships. The second is 
found in Section 8, which in effect authorizes the President in his discretion 
to exclude from entering or departing from the ports or territorial waters of 
the United States in time of war armed merchant vessels as well as the sub- 
marines of a foreign state (he was authorized by the joint resolution of 1935 to 
exclude the latter), except under such conditions and limitations as he may 
prescribe. Section 9 modifies the corresponding provision (Section 6) of the 
resolution of 1935 relative to travel by American citizens on belligerent ves- 
sels. The resolution of 1935 authorized the President, in effect, to proclaim 
that no citizen of the United States should travel on the vessels of any belliger- 
ent nation except at his own risk. The present resolution removes the exception 
of risk and makes it unlawful for American citizens to travel on such vessels 
at all save in accordance with such rules and regulations as the President may 
prescribe. The idea underlying the amendment appears to have been that if 
American citizens were allowed to travel on such vessels and another Lusitania 
incident should happen, involving the loss of several hundred American lives, 
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an excited public opinion would demand action against the nation responsible 
for it, even though the law definitely placed the risk on the individual traveler 
and this was well known to him before embarking. The only way, therefore, 
by which the United States could be sure of not being drawn into controversies 
arising out of such incidents was to prohibit American citizens from traveling 
on vessels of belligerent nationality even at their own risk. The logic on 
which this legislation is based is not altogether sound, and there are some who 
will regret the abandonment which it involves of the principle heretofore 
maintained by the United States of the right of neutral persons to travél on 
merchant vessels of belligerent nationality. It may also be interpreted as an 
indirect admission by the United States of the right of belligerents to destroy 
enemy merchant vessels without providing for the safety of their crews and 
passengers and may therefore serve to encourage recourse to such methods in 
future wars. | 

One more new provision in the resolution of 1937 which should be men- 
tioned is found in Section 10, which prohibits American vessels engaged in 
commerce with belligerents or states in which civil strife exists from being 
armed or from carrying armament, arms, ammunition, or implements of war, 
except small arms and ammunition which the President may deem necessary 
for the preservation of discipline on board such vessels. It will be recalled 
that in March, 1917, while the United States was still neutral, the President 
instructed the naval authorities to place “armed guards” on such merchant 
vessels registered under the American flag as might desire them, in order to 
enable them to defend themselves against attack by German submarines. 
The right of neutral merchant vessels, however, to arm themselves and resist 
attack by belligerent submarines was challenged throughout Germany and 
by some German sympathizers in the United States.? It was doubtless to 
avoid possible future controversies of this kind that the authors of the present 
law were willing to abandon what the Government of the United States 
in 1917 regarded as a right of neutral merchant vessels under international 
law. 

Most of the provisions of the resolution of 1935, as amended in 1936, were 
retained in the resolution of 1937, although several of them were modified. 
Such were the provisions for an automatic embargo on the exportation of 
arms, ammunition, and implements of war to belligerent states, and to neu- 
tral states if the goods were intended to be transshipped to or for the use of 
belligerents, the prohibition of loans and credits to belligerents subject to 
the right of the President to make certain exceptions in regard to ordinary 
commercial credits and short-time obligations, the non-application of the 
resolution to American Republics engaged in war against a non-American 
state provided they were not codperating with a non-American state or states 
in & war, and, subject to this exception, the treatment of all belligerents alike 
in the matter of embargoes, trade restrictions and loans, without regard to 
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whether one belligerent was a treaty-breaker and aggressor and the other 
its innocent victim. 

The exception of the Latin American belligerents from the operation of 
the law in the opinion of the writer of this article, was of doubtful expediency. 
It appears to have been based on the assumption that a war between one of 
them and a non-American state would be a war of aggression by the latter 
against the former and necessarily therefore in violation of the Monroe doc- 
trine. It would be the duty of the United States consequently to assist the 
Latin American state by permitting it to obtain supplies and loans in this 
country while denying them to its non-American enemy. But is it to be as- 
sumed that the non-American belligerent will necessarily be the aggressor? 
Is it not altogether conceivable that the reverse might be the case? In that 
event would not the non-American belligerent be entirely justified in regard- 
ing the discriminatory treatment of it by the United States as an unfriendly 
if not a hostile act? It is hard to see how such a policy can be reconciled 
with the principle of equality of treatment of all belligerents which was de- 
clared over and over again during the debates in Congress and in the com- 
mittee hearings to be the basic principle on which the policy of the United 
States should be based. . 

One feature of this provision which all friends of the League of Nations 
will regard as quite unnecessary, if not offensive, is the difference of treatment 
which it applies to a Latin American member of the League which, in fulfill- 
ment of its obligations under the Covenant, may be codperating with the 
League in a war against a European or Asiatic state which the League has 
declared to be a Covenant-breaker or aggressor, and a Latin American non- 
member of the League which may be engaged in a war on its own account in- 
dependently of the League, with the same aggressor. The American member 
of the League is to be penalized by being subjected to the United States em- 
bargo on arms, munitions and loans, the “cash and carry” restrictions and the 
restrictions on the use by belligerents of American ports, whereas the Amer- 
ican non-member of the League will not be. It is not surprising, therefore, 
that at the recent Buenos Aires Conference of the American Republics the 
Latin American members of the League were unwilling to adopt the United 
States plan of neutrality embodying, as it did, a provision for such dis- 
criminatory treatment of them. 

While the Congress was quite willing to deviate from the principle of 
equality of treatment of all belligerents for the benefit of Latin American 
belligerents, provided they were not codperating with the League in a war 
against a non-American state, it was unwilling to make any distinction what- 
ever in its treatment of two opposing belligerents one of whom was a treaty- 
breaker and an aggressor and the other its innocent victim; that is, while it 
was willing to make a distinction based upon the geographical situation of the 
belligerents, it was not willing to recognize any distinction based upon the il- 
legality or immorality of their conduct. Belligerents who are treaty-breakers 
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and aggressors are to be treated the same as their victims who have scrupu- 
lously observed their treaty obligations and who are engaged in defending 
themselves against unprovoked and unjustifiable attack. Embargoes on 
exports and loans and trade restrictions which apply to the one belligerent 
must apply equally to the other. Will not the effect of such a policy be to 
discourage respect by states of their treaty obligations and encourage aggres- 
sion by serving notice on potential aggressors that they will not be treated 
differently from those whom they may choose to attack? 

If it be maintained that absolute impartiality of treatment js the essence 
of neutrality, it can be said in reply that this was the old conception of neu- 
trality which has been modified by recent conventions such as the Covenant 
of the League of Nations, the Pact of Paris and the Argentine Anti-War 
Treaty of 1933, to some of which virtually all the states of the world are now 
parties and to the two last mentioned of which the United States is itself a 
party. While, it is believed, they do not abolish the principle of neutrality, 
they do introduce a new principle which may be called “qualified” neutrality 
—a principle which does not require of the neutral who is a party to one of 
these conventions absolute impartiality of treatment as between two opposing 
belligerents, who are algo parties to the same convention, but one of whom in 
. violation of its obligations thereunder is engaged in making war against the 
other who has scrupulously observed its own obligations.2 The legislation of 
the United States, however, is based on the old conception and may in partic- 
ular cases involve a quality of neutrality which would be immoral, unjust to 
one of the belligerents, and inconsistent with its duty as a member of the in- 
ternational community to codperate in the collective effort to restrain ag- 
gression and promote the cause of general peace and security. 

As stated above, the United States delegation at the recent International 
American Conference at Buenos Aires proposed the adoption by all the Amer- 
ican Republics of the principles of neutrality embodied in the recent legisla- 
tion of the United States, including, of course, equality of treatment of all 
belligerents regardless of the legality or illegality of their conduct, but the 
latter feature, especially, encountered so much opposition that the proposal 
had to be dropped. The Latin American members of the League of Nations 
—16 altogether—could not commit themselves to a policy which would require 
them to treat Covenant-breaking aggressors and their victims alike without 
disregarding their obligations as members of the League. It does not seem 
likely, therefore, that the “common and solidary” attitude of the United 
States and the Latin American Republics in regard to their neutrality policy 
will be realized. Likewise, there is little reason to suppose that any con- 
siderable number, if any, of important European states will adopt the prin- 
ciples embodied in our present legislation. In all probability, therefore, the 


3 See the interpretation in this sense of the Pact of Paris adopted by the International Law 


Association at Budapest in 1934, 38th Report, p. 4 ff. And compare Lauterpacht ‘‘Neutral- 
ity and Collective Security,” Politica, November, 1936, p. 141. 
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United States will find itself going its own way alone with its mandatory 
embargo on arms and munitions, its “cash and carry” scheme, its prohibition 
on loans, and its treatment of all belligerents alike. There is, of course, no 
reason why the United States should not have a policy different from the rest 
of the world, but it may create for us an awkward situation by unnecessarily 
diverting what would normally be our share of foreign trade, to other neutral 
states which do not adopt restrictive measures analogous to ours. 

But it is fortunate, in our opinion, that a neutrality policy containing so 
many features of doubtful efficacy and expediency has not been embodied in 
a legislative strait-jacket and made automatically applicable whenever war 
breaks out in any part of the world regardless of its character, magnitude, 
who are the belligerents, or the possible effect which such a policy may have 
on the interests of the United States, but that its going into effect is to be 
dependent in large degree upon the judgment of the President who will de- 
termine in the light of the conditions of each particular war, as the occasion 
arises, whether the best interests of the country would be served by such a 
policy. ‘This in our opinion is as it should be and there is no justifiable reason 
to fear that it may result in the establishment of a dictatorship.* 

The only important mandatory provision of the present resolution is that 
which lays an embargo on the exportation of arms, ammunition and imple- 
ments of war to belligerents or to neutral states for transshipment to bel- 
ligerents. But even here something is left to the judgment of the President, 
since the embargo does not go into effect until he has found and proclaimed 
the existence of a “state of war.” Whether a state of war exists in a particular 
place and at a given time he must determine, and he will not be bound to 
hold that every conflict in which armed force is being used necessarily con- 
stitutes a “state of war,” since that expression has usually been interpreted to 
refer to a legal situation rather than a material state of affairs. Thus, while 
he proclaimed on October 5, 1935, the existence of a “state of war” between 
Italy and Ethiopia, might he not have held otherwise, considering that neither 
of these states ever formally declared war against the other? On the other 
hand, would it have been a wholly unwarranted interpretation of his authority 
if on the day after the present resolution went into effect (May 2, 1937) he 
had “found” and proclaimed that a “state of war” existed between Germany 
and Italy, on the one hand, and Spain, on the other, as certain members of 
Congress urged him to do? 

Likewise, the going into effect of the embargo in the case of civil war is 
made to depend upon the President’s judgment as to whether its magnitude 
or the conditions under which it is being carried on are such that the exporta- 
tion-of arms and munitions to the state in which it exists would “threaten or 
endanger the peace of the United States’—2 discretion so broad as to leave 
the whole matter to the decision of the President. What articles and mate- 


4T have discussed this aspect of the matter more at length in a note entitled “Executive 
Discretion in the Conduct of Foreign Relations,” this JOURNAL, Vol. 31, April, 1937, p. 289. 
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rials shall be put on the embargo list is also left, within certain limits, to the 
determination of the President. He is to determine also whether the placing 
of restrictions on the exportation of articles and materials other than arms, 
ammunition, and implements of war is necessary to promote the security, 
preserve the peace or protect the lives of citizens of the United States, and 
if so what such articles shall include, and whether therefore they may be 
transported on American vessels or exported at all from the United States 
until the American owners have divested themselves of their title to them. 

~. While it is forbidden to any person within the United States “to make any 
loan or extend any credit” to a belligerent or state in which civil strife exists, 
the President may in his discretion and to such extent as he may choose, ex- 
cept from the operation of this prohibition “ordinary commercial credits and 
short time obligations in aid of legal transactions and of a character cus- 
tomarily used in normal peace time transactions.” How large a “credit” 
and how long an “obligation” may the President authorize under this delega- 
tion of power, without exceeding the limit set by the qualifying terms “ordi- 
nary” and “short time”? In case exceptions from the operation of the law 
become necessary to enable belligerents to purchase in this country supplies 
. which American manufacturers and producers have in large quantities and 
which would command fancy prices but which are rotting in the factories and 
fields, and the President were subjected to powerful pressure as President 
Wilson was in 1916 to come to their rescue, what would prevent him from 
finding that a liberal interpretation of his power to make exceptions was neces- 
sary “to protect the commercial or other interests of the United States or its 
citizens,” especially when, as would probably be the case, it was demanded 
by the general public opinion of the country? ` 

In other respects, the resolution leaves the determination of the policy to 
be adopted by the United States to the discretion of the President. Thus it 
is left to him to determine whether the exclusion of foreign submarines or 
armed merchant vessels from entering or departing from the ports of the 
United States would contribute to the maintenance of the peace and security 
of the United States and the protection of its commercial interests and. those 
of its citizens, and having determined the question in the affirmative, he may 
then make exceptions under such conditions and limitations as he may see 
fit to prescribe. Finally, he may make exceptions from the operation of 
the prohibition upon American citizens from traveling on belligerent ships, 
permitting such travel subject to such rules and regulations as he may 
prescribe. 

While the present resolution is popularly known as a “neutrality” act, some 
of its provisions are clearly not neutrality measures in the sense in which the 
term neutrality is generally understood. Thus the object of the restrictions 
envisaged by the.“cash and carry” scheme and the prohibition on loans and 
. credits to belligerents is not to forbid conduct which either belligerent might 
consider as “unneutral’”-——on the contrary, as pointed out above, the “cash and 
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carry” scheme may have the opposite effect—but their purpose is rather to 
isolate or insulate the United States by prohibiting or restricting certain 
relationships which would be entirely consistent with the neutral obligations 
of the country but which are restricted or forbidden in the belief that it may 
‘reduce the chances of the United States being drawn into the war. 

Moreover, it may be observed that in so far as the resolution is intended to 

lay down a neutrality policy for the United States, it is by no means com- 
plete. One looks through it in vain for any prohibition of the use in Amer- 
ican ports by foreign ships of radio instruments or of the flying over American 
territory or the landing thereupon of belligerent aircraft. While belligerent 
submarines and armed merchant vessels may be excluded by the President 
from entering or departing from the ports of the United States, no provision 
is made for excluding surface-plying belligerent warships, even though the 
permitting of them to enter and depart may result, as it has resulted in wars 
of the past (for example the Russo-Japanese War of 1904-05) in giving an 
advantage to one belligerent only. Certainly the ships of a belligerent which 
permits its vessels to fly the American flag for purposes of deception might 
very well be prohibited from entering the ports or territorial waters of the 
United States, and the cause of neutrality might be served by requiring all 
merchant vessels of belligerent nationality found in American ports upon 
the outbreak of a foreign war to leave immediately or after a specified date. 
It may be remarked also that, while the resolution prohibits the use of Amer- 
ican ports as a base for the replenishment of belligerent war, tender, or supply 
ships at sea, it does not prohibit their use as bases of supply for fuel, food or 
other supplies, even in unlimited quantities, by warships for the replenish- 
ment of their own stocks or for making repairs therein, even of injuries re- 
_ ceived in battle, or for returning thereto for these purposes as often as they 
may wish. These privileges may be of great value to one belligerent but of 
no use to his opponent, and in our opinion genuine neutrality would require 
their denial to all belligerents, or at least the placing of restrictions upon their 
use of them for these purposes. As is well known, the experience of Chile 
during the World War showed clearly how they may be abused and how, if 
unrestricted, they may make neutral ports a base of supplies and even of 
operations by one belligerent against another.” The Convention on Maritime 
Neutrality adopted at Havana in 1928, to which the United States is a party, 
lays down various prohibitions and restrictions intended to prevent the use of 
neutral ports for such purposes. But the United States neutrality legislation 
of 1937 does not deal with the problem at all. 

In conclusion, it may be emphasized that the present Neutrality Act lays 
down what in the main is to be a new policy for the United States. Some of 
its provisions are revolutionary in the sense that they involve an abandon- 
ment of certain traditional principles which the United States has always de- 


E See further, as to this, Garner, International Law and the World War, Vol. II, p. 416 ff. 
£ See especially Articles 9, 10, and 11. 
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fended, and a reversal of practices which it has uniformly followed from the | 
beginning of its national existence. Fortunately, however, the new legisla- 
tion represents much less of the “scuttle and run” attitude than did some of 
the bills which were proposed and advocated in Congress. It is, of course, not 
necessarily to be condemned because it involves 4 radical departure from the 
traditional policy of the United States as a neutral; in late years we have be- 
come quite accustomed to legislation of this character in fields other than for- 
eign policy. The primary object of the new legislation, namely, to enable the 
United States to avoid being drawn into the wars of other countries is most 
commendable, and if it proves effective in accomplishing this purpose the 
gain to the nation is likely to more than offset the material loss resulting 
from the sacrifice of a portion of our foreign trade and from whatever injury 
our national pride may suffer by the abandonment of what we formerly de- 
fended as our rights. But, unfortunately, the present legislation affords no 
guarantee that it will produce this result. In our opinion, it is based on an 
exaggeration of the importance of trade disputes as a cause of war and under- 
estimates other and more prolific causes, such as territorial aggressions, im- 
perialistic ambitions, encroachments upon national sovereignty, national 
insults and outrages, denial of justice, and various psychological factors such 
as emotionalism, hysteria, misunderstanding, the influence of propaganda, 
etc. Trade embargoes, prohibitions on loans to belligerents, restrictions on 
commerce and travel will contribute little or nothing toward saving us from 
being drawn into wars provoked by causes of these kinds. 

The present legislation envisages no policy of consultation, codperation, or 
other preventive measures to keep war from breaking out anywhere in the 
world. It rests on the assumption that this is none of our concern—that we 
are “strangers” to the disputes which provoke wars between other countries. 
Our concern is not to aid in preventing the storm from breaking out else- 
where, but merely to keep out of its wake once it begins to rage; nor are we 
concerned with the policy which other neutrals may adopt toward the bel- 
ligerents who are engaged in 1t—unless they happen to be Latin American 
states. With the latter we have signed a convention declaring in favor of 
a “common and solidary” policy of neutrality among all the American Re- 
publics which, however, in view of certain provisions of our law which are 
unacceptable to some of them, does not seem likely to be realized. But with 
European and Asiatic neutrals our law neither envisages nor declares in favor 
of any community of neutral policy. Our policy is to be strictly national and 
unilateral; the others are left to go their own way while we are to go ours alone. 
Between us and them, therefore, there will be no common policy in restraint of 
unlawful belligerent conduct or in defense of what they and ourselves in com- 
mon will regard as the rights of neutrals under international law; and, as al- 
ready pointed out above, the diversity of policy as between them and ourselves 
may result in the diversion of our foreign trade to other neutrals who do 
not adopt trade restrictions similar to ours—and this without necessarily 
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serving the purpose of keeping the United States from being drawn into the 
war. . 

The policy thus declared by Congress may have been intended to be a 
permanent one for the United States, but in our opinion the most that can be 
said of it is that it is an experiment. It would certainly be a hazardous 
prophecy to say that it represents the final judgment of the nation. 


RECOGNITION OF BELLIGERENCY AND THE SPANISH WAR 


By Vernon A. O'ROURKE 
Professor of Government, St. John’s University 


I 


Few problems raised by the Spanish civil war are more interesting than 
those growing out of the fact that a state of war, in the legal sense, does not 
exist; belligerent rights have been accorded to neither of the contestants by 
third Powers. Consequently, on January 8 of this year, Germany turned over 
ea the rebel authorities two Spanish loyalist vessels captured in retaliation to 

“act of piracy’”—an indictment earned by the loyalist government for its 
seizure of the German freighter, Palos. One may feel justifiably surprised 
that a government almost universally recognized as legitimate can be charged 
with piratical activities. Further reflection reveals that the Spanish situation 
presents many more questions concerning the rights and duties of the con- 
testants as against third parties. In the absence of the recognition of belliger- 
ency, what are the rights of loyalist and rebel ships on the high seas? In the 
territorial waters of Spain? May the fascist or socialistic factions establish 
blockades? What are the powers and validity of their prize courts? Who is 
answerable for the illegal acts of the rebels should they lose—or be victorious? 
What claims will the Spanish Government have as against third Powers should 
one or the other prove successful? May the loyalist authorities by simple 
decree close to neutral trade the ports held by the insurgents? Moreover, 
how would all of these matters be affected if the maritime Powers of the world 
were to recognize the existence of a state of war, i.e., belligerency, in Spain? 
And, finally, in view of the magnitude and duration of the struggle, is there 
any justification for withholding such recognition? - , 

The last of these queries presents an interesting field for investigation. The 
unusual measures taken in January by the German Government, as well as the 
diligence with which other maritime Powers guard their merchantmen from 
search or seizure by belligerent ships, emphasize in a realistic sense the im- 
portance of the power of recognition possessed by third parties, supposedly 
disinterested, in a civil war. \ Without recognition of the belligerency of the 
insurgents, the searches and seizures of merchantmen by loyalist men-of-war 
on the high seas are contrary to law. Even more strictly limited are the com- 
missioned vessels of the rebel government: the legality of their visitations not 
only is unrecognized on the high seas but also is questioned when committed 
within the territorial waters controlled by their forces.” 

1 New York Times, Jan. 9, 1937. 


2 At the present time the rebel warships are accorded some of the rights of war within the 
three-mile limit. (See below, pp. 399, note; 404.) 
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An examination of the authorities reveals that the usual approach to this 
question is from the standpoint of third Powers. That is, when are outside 
States justified in recognizing an insurgent group as de jure belligerents and, 
therefore, entitled to all the rights of war? Premature recognition may be 
looked upon by the parent State as a gratuitous demonstration of sympathy 
which in certain cases may amount to an unfriendly act. Consequently, the 
authorities are unanimous in emphasizing the necessity for caution on the part 
of foreign States. But, once an insurrection acquires sufficient force and 
permanency, and the interests of third Powers are affected thereby, recogni- 
tion of belligerency is perfectly justifiable in the eyes of international law. It 
would be futile to attack the propriety of this principle. Recognition given 
too early in civil struggles may be tantamount to intervention and lead to in- 
ternational friction. But, there is some reason for feeling that the nature 
and extent of the Spanish insurrection today warrants a different approach 
to the question. In the face of irrefutable evidence, third Powers have refused 
up to this time to accord the Spanish rebels the status of belligerents. By the 
same token, of course, the established Spanish Government is denied the rights 
of war. The war is not war in the technical or legal sense, because third 
Powers have felt constrained to withhold recognition of belligerency. In 
view of this anomaly, the writer may be justified in considering the subject of 
recognition from the standpoint of the hostile parties. Can a brief be pre- 
pared maintaining that recognition should automatically follow once an in- 
surrection has attained sufficient intensity and proportions? Or, even further, 
may an insurgent group demand as a matter of right international recognition 
of their belligerency, once the facts support their ae 
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Dana’s note in Wheaten’s International Law contains a frequently quoted 
statement of the accepted law on the subject: 


ed 


The tests to determine the question (belligerency) are various, and 
far more decisive when there is a maritime war and commercial relations 


\/ ? Though it is true that there is no requirement for specific recognition of belligerency of a 
recognized government, unless third Powers recognize the existence of a state of war by 
according to the insurgents a belligerent status, the parent State may not exercise, as against 
third States, rights of war on the high seas. (However, it is still free to act against neutral 
shipping found within its territorial seas.) See International Law Situations, Naval War 
College (1902), p. 79. In answer to questions of the Opposition in the House of Commons 
last November, Foreign Minister Anthony Eden accepted this view: “His Majesty’s Govern- 
ment have not thus far accorded belligerent rights at sea to either side in the Spanish struggle 
and have no present intention of according such rights. As a consequence, His Majesty's 
ships will, should it prove necessary, protect British merchant ships on the high seas against 
interference by ships of either party engaged in the conflict in Spain outside the three mile 
limit.” (London Times, Nov. 24, 1988.) France adopted a similar stand: “Inside the 
three mile limit French merchant ships will submit to the control of local authorities under 
international law. But beyond that zone the French Government will permit no halting, 
visiting or seizure by either of the two Spanish fleets.” (New York Times, Nov. 25, 1936.) 
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with foreigners. Among the tests, are the existence of a de facto politi- 
cal organization of the insurgents, sufficient in character, population, and 
resources to constitute it, if left to itself, a State among nations, 
reasonably capable of discharging the duties of a State; the actual em- 
ployment of military forces on each side, acting in accordance with the 
rules and customs of war, such, as the use of flags of truce, cartels, ex- 
change of prisoners, and the treatment of captured insurgents by the 
parent State as prisoners of war; and, at sea, employment by the in- 
surgents of commissioned cruisers, and the exercise by the parent gov- 
ernment of the rights. of blockade of insurgent ports against neutral com- 
merce, and of stopping and searching-neutral vessels at sea. If all these 
elements exist, the condition of things is undoubtedly war; and it may 
be war before they are all ripened into activity.* 


- Foreign Powers, viewing an internal insurrection which has reached the 
above dimensions, are fully justified i in acknowledging th ggle as war and 
the insurgents as entitled to the rights of belligerents.°,/Military and political 
fact must govern recognition, for “The question of belligerency is one of fact 
` not to be decided by sympathies for or prejudices against either party. The 

relations between the parent state and ine insurgents must amount, in fact, to 

war in the sense of international law.” 

Hall carries the question a bit a distinguishing between three possible 
situations that may appear as a result of civil war. First, if the insurgents are 
isolated in the midst of loyal provinces, the question of recognition hardly 
arises, since the interests of third States are not likely to be affected. Second, 
if the rebels contro] territories contiguous to a neutral Power, the problem, at 
least as far as that State is concerned, may have to be faced. ° Third, in cases 
where internecine disputes involve maritime warfare, the presumption is in 
favor of recognition. National interest, therefore, constitutes an additional 
test, and when involved, provides greater justification for recognizing a. state 5 
of War.’ 

Provided with sufficient factual and political reasons, ‘third Powers may 
extend recognition either tacitly or explicitly.’ “It is now usually express; t.e.. 
it occurs through a formal Declaration-or Proclamation of Neutrality, such as 
was issued by Great Britain soon after the outbreak of our civil war.” 8. Onée 


4 Dana’s edition of Wheaton, International Law (1866), p. 35, note. 

s See algo, The Prise Cases, 2 Black 685; Ford v. Surget, 97 U. B. 611 ff.; A. 8. Hershey, 
Essentials of International Public Law and ‘Organization, rev. ed. (1927), p. 203 f.: Manley 
O. Hudson, Cases and other Materials on Taeginntiona] Law, pp. 161-162; J. B. Moore, 
Digest of International Law, I, p. 166 ff. 

t President Grant’s special message to Congress on arn 18, 1870; refusing to cca 
the belligerency of the Cuban insurgents. (Moore, Digest, I, p. 194.) 

7 W. E. Hall, A Treatise on International Law, 8th ed. (1924); p. 39. Hershey is inclined 
to support this view: Such recognition does not follow as a matter of course when the facts 
are present but depends upon whether the neutral’s “own rights and interests are so affected 
as to require a definition of its own relation to the parties.” (Op. cit., p. 206.) 

* Hershey, op. cit., p. 204. See also, “Rights and Duties of Foreign Powers as regards 
the established and recognised governments in case of insurrection,” adopted by the Insti- 
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legally established, the state of belligerency permits both contestants the 
rights of war.® 


If the contest is a war . . . the commissioned cruisers of both sides 
may stop, search, and capture the foreign merchant-vessel, and that 
vessel must make no resistance and must submit to adjudication by a 
prize court. Ifitisnotawar.... the ships of war of the foreign State 
may attack and capture any cruiser persisting in the attempt. If it is 
war, foreign nations must await the adjudication of prize tribunals. If 
it is a war, the parent state may institute a blockade jure gentium of the 
insurgent ports, which foreigners must respect; but if it is not a war, for- 
eign nations having large commercial intercourse with the country will not 
respect a closing of insurgent ports by paper decrees only. If it is a war, 
the insurgent cruisers are to be treated by foreign citizens and officials, at 
sea and in port, as lawful belligerents. If it is not a war, those cruisers 
are pirates, and may be treated assuch. If itis a war, the rules and risks 
respecting carrying contraband, or dispatches, or military persons, come 

-into play... .1 
As a further result of recognition, Wilson feels that “the recognizing state 
may hold the belligerent community responsible for its acts, if the community 
establishes its independenceg If the belligerent community fails to establish 
itself, the recognizing state can hold no one responsible for acts of the revolting 
community subsequent to the date of recognition of belligerency.” 44 The 
implication here seems to be that before belligerency is legally acknowledged, 
the parent State may be held responsible for injuries wrought upon third 
parties by the rebels. The authorities are divided upon this question, but in 
the Spanish war today it is almost inconceivable that third Powers, who refuse 
to recognize a state of war, will later put forward claims upon the Spanish 
Government, in the event of its success, for damages inflicted upon their na- 
tionals by the insurgents. 
Especially germane to the issue raised by the refusal of outside States to 
recognize belligerency in Spain is the legal principle that recognition is a 
matte of domestic policy, to be determined and acted upon by the recognizing 
State. Hamilton Fish, writing to Mr. Motley, our Minister to England, in 
relation to the Alabama Claims, expressed the American viewpoint: “The 
President does not deny, on the contrary he maintains, that every sovereign 
power decides for itself, on its responsibility, the question of whether or not 


tute of International Law in 1900, in Scott’s Resolutions of the Institute of International 
Law (1916); McKinley’s message to Congress, Dec. 7, 1897, objecting to a joint resolution 
of Congress recognising the belligerency of the Cuban rebels, Moore, Digest, I, p. 199. As 
far as the parent State is concerned, the belligerency of rebels is hardly ever expresaly 
recognized. However, the nature of the actions adopted by the established government to 
suppress the revolt may constitute recognition by implication. (See Hall, op. ctt., p. 48.) 

* Hershey, op. ctt., p. 204. 10 Dana’s Wheaton, p. 36, note. 

u G, G. Wilson, International Law (1910), p. 41. 

13 “Tf the revolt fails of success, still if actual war has been waged, acts of legitimate war- 
fare cannot be made the basis of . . . responsibility.” (Underhill v. Hernandez, 168 U. 8. 
258.) See also, U. S. v. Rice, 4 Wheaton 246. 
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it will, at a given time, accord the status of belligerency to the insurgent.sub- 
jects of another power, .. .”75 This opinion, based upon national ‘sover- 
eignty, is held by many authorities, who feel that recognition does not follow 
as a matter of course nor is it a right possessed by insurgents. 


such provinces in revolt are not entitled by the law of nations, to 
rights as equal parties to a civil war. (They have properly no rights, 
and the concession of belligerency is not made on their account; but on 
account of considerations of policy on the part of the state itself which 
declares them such, or on grounds of humanity.1* } | 


Recognition of belligerency is usually considered a matter to be determined 
by the political branches of government alone," and, once given, bestows 
rights of war upon the warring parties vis à vis the recognizing State or States 
only. This principle is to be found in the resolutions drawn up by the Insti- 
tute of International Law in 1900 18 and it appears to be solidly sustained by 
good opinion." Consequently, should every neutral Power. in the world, 
Britain excepted, recognize a state of war in Spain, British merchantmen 
could still claim immunity from search by commissioned war vessels. A possi- 
‘ble exception to this rule may arise should the parent State itself explicitly 
recognize the belligerency of the insurgents and proceed to an act of war, such 
as a naval blockade, affecting the interests of third Powers. In such a situa- 
tion some authorities feel that foreign Powers would be bound to recognize the 
existing state of things and to accord to both the hostile parties rights of war.18 
“Official notice of such a proclamation makes it the duty of foreign nations to 
conform to the international rules of war in that regard. . . .” 19 If this view- 


u U. S. Foreign Relations, 1873, III, 336. See also, Grant’s message of Dec. 6, 1869, 
dealing with the Cuban insurrection. (Moore, Digest, I, p. 194.) 

u T, D. Woolsey, International Law, 6th ed., rev. (1897), p. 292. See also, Wilson, op. 
ctt., p. 40; Hall, op. cit., p. 39; Pitt Cobbett, Cases and Opinions on International lar 
(1913), Part I, p. 67; The Three Friends, 166 U. S. 1; Moore, Digest, I, pp. 188-189. 

1$ The Three Friends, 186 U. 8.1. See also, U. S. v. Palmer, 3 Wheaton 610, 643; The 
Santissima Trintdad, 7 Wheaton 283; The Prise Cases, 2 Black 635; Rose v. Himely, 4 
Cranch 292; U. 8. v. Yorba, 1 Wall. 412; U. B. v. Hutchings, 2 Wheel. c.c. 542; The Hornet, 
2 Abbott 35; U. S. v. Baker, 5 Blatech. 6. 

16 Art. IV, Sec. 2, Scott’s Resolutions of the Institute of International Law (1916). 

17 Pitt Cobhett, op. cùi., p. 289; G. G. Wilson, op. cit., p. 41; Thomas L. Harris, The Trent 
Affair (1896), p.40. The Permanent Court of International Justice, in its Judgment No. 7, 
observed that the recognition of the Polish National Army by the Allies during the. World 
War “cannot be relied on as against Germany which had no share in the transaction.” 
(Publications of the Court, Series A, No. 7, p. 28.) 

18 Dana’s Wheaton, p. 374 ff.; Hall, op. ct., pp. 39-40; Rose v. . Hirnely, 4 Cranch 239, 272; 
Moore, Digest, I, p. 165; T. Pwies: Law of Nations, 2nd ed. (1875), p. 500. 

19 Ford v. Surget, 97 U. 5.610. Oppenheim is not so definite: “Such recognition may be 
granted by the State within the boundaries of which the civil war broke out, and then other 
States will in most cases, although they need not, likewise recognize a state of war... .” 
(MecNair’s Oppenheim, International Law, 4th ed. (1926), Vol. II, p. 124.) The resolutions 
of the Institute of International Law of 1900 flatly refute this view: “. . . a third power is 
not bound to recognize insurgents as belligerents merely because they are recognized as such 
by the government of the country in which the civil war has broken out.” (Art. V, Bec. 1.) 
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point is correct, Spain, by recognizing the belligerency of the rebels, could lay 
claim to belligerent rights on the high seas. Under such conditions her seizure 

of the German ship, Palos, would be properly within the bounds of interna- 
tional law, giving her grounds for a future claim against Germany because of 
that nation’s armed retaliation.2° That the Spanish Government have not 
explicitly recognized the insurgents, up to the present time, may be due to, ~ 
their reluctance to establish a legal state of war which might enhance the 
scope and success of rebel arms. 

Fully aware of the inconveniences and inconsistencies inherent in non- \/ 
recognition when war actually prevails, third Powers have made it a practice 
in the past to distinguish between belligerency and insurgency, between war 
in the legal sense and war in the material sense, between war de jure and war 
de facto.24 Asa consequence, insurgents gained the right to carry on limited 

naval operations within the territorial waters under their actual control with- 
out running the risk of being treated as pirates by foreign States.2? There 
have been several causes for this practice. | “Recognition of insurgency has 
several times been given by the United States with the primary object of 
bringing into effect the neutrality laws applicable to a state of war” without 
conferring, at the same time, the right to search and seize on the high seas.” } 
On other occasions the principle has been invoked to prevent a government 
closing by simple decree, rather than by blockade, certain of its ports tempo- 
rarily controlled by insurgents. In 1861 Great Britain refused to consent to 
an order of New Granada prohibiting intercourse between foreign States and 
ports that had fallen into the hands of rebels. While admitting such a move 
to be proper in peacetime, Lord John Russell insisted that it violated during 
war the law requiring blockades to be real and effective.** Finally, humani- 


20 This incident, however, is further complicated by the fact that Germany recognizes the 
government of the rebels. The loyalist forces are the rebels in her eyes and are unable to 
demand and exercise belligerent rights. 

31 “Å Status of Insurgency may be recognized when an insurrection with a political pur- 
pose has assumed the proportions of a war ‘in a material sense,’ and when it seriously in- 
terferes with the exercise of sovereignty or with normal foreign intercourse.” (Hershey, 
op. cit, p. 201.) See also, Dana’s Wheaton, note, p. 377; Moore, Digest, I, p. 164; The 
Three Friends, 166 U. §. 1. 

2 The principle is widely held that unrecognized belligerents have the right within the 
marginal seas to prevent their domestic opponent from obtaining war supplies from abroad. 
See Moore, Digest, IL, pp. 1085-1086, 1089, 1112, 1118, 1119, 1120; Wilson, op. cit., p. 47; 
Hershey, op. cii., p. 203; Hall, op. cit., Sec. 5a; Westlake, op. cit., I, p. 56; U. S. Foreign 
Relations, 1893, p. 99. But the “existence of the power is restricted to the precise end to 
be accomplished.” In no case is the neutral vessel to be treated as an enemy. (Inter- 
national Law Situations, Naval War College (1902), p. 79.) 

2 C, G. Fenwick, International Law, 2nd ed. (1934), p. 113. In 1895 Cleveland recog- 
nized the insurgency of the Cuban revolutionists and enjoined the observance of the neu- 
trality laws. ‘Moore, Digest, I, p. 242.) His position was sustained in the case of The 
Three Friends, 166 U.S. 1. 

% Hansard, Parliamentary Debates (rd ser.), elxiii, 1646. President Cleveland adopted 
a similar attitude in answer to Colombia’s attempt to close insurgent ports during the 


404 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tarian considerations have played some part in the development of the theory 
of insurgency. The crop of revolutions reaped by the world during the nine- 
teenth century necessitated, in the absence of belligerency, some compromise 
principle which would elevato a political rebel to a plane higher than a pirate: . 
“.. . an act of revolt or rebellion against a Sovereign must not be confounded 
with an act of Piracy, which is denominated hostility : against the human 
race.” 2 During the first weeks ofthe Spanish war, foreign Powers were in- 
clined to ignore Franco’s claim to the rights which the :laws of insurgency 
. permit within territorial waters. As the war progressed this stand was modi- 
fied and as early as November, 1936, France conceded that “Inside the three 
mile limit French merchant ships will submit to the control of local authorities y 
under international law.” 38 Great Britain made a similar concession at the 
time.?” Any doubt as to whether Franco has been recognized as an insurgent 
was removed finally by Mr. Eden on April 14 of this year. ‘During the debate 
in the House of Commons on a vote to censure the Government for its alleged 
failure to protect British shipping and neutral rights off the coast of Spain, 
the British Foreign Minister declared that if any British ship, even proceeding 
against the Board of Trade instructions, were attacked on the high seas it 
would be protected but, he said, “we cannot guarantee, in view of the condi- 
tions there, that those ships would be gafe in the territorial waters around 
Bilbao.” 78 


mI ; ; | 
If the newspaper reports sre accurate, the scope of the Spanish war today 
legally justifies recognition of belligerency by foreign States.? The revolt- 
has endured many months and experts predict that it will continue for an 
indefinite period. Armies and navies are employed by both sides. There 


have been exchanges of prisoners. The rebels have established a provisional 
government which exercises sovereignty over a large part of the country. 


revolution of 1885: “An effective closure of ports not in the possession of the Government, - 
but held by hostile partisans, could not be recognized. . . .” (Measage.to Congress, Dec. 8, 
Messages and Papers of the Presidents, Vol. X, p. 4911. ) See also, Woolen, op. cit., pp. 
294-295. 

3 Instructions to the American Collector of Customs, July, 1815, regeiding the treatment 

to be accorded ships of South American revolutionists. (Moore, Digest, I, p. 170.) This 
view has become a part of international law: See Dana’s Wheaton, note, D. 377; The Ambrose 
Light, 25 Fed. Rep. 408; Hershey, op. cit., p. 831. Though England captured many Amaris ' 
can privateers during the Revolution before the colonies were recognized as belligerenta, 
none of them was ever treated as a pirate. (Francis Wharton, Albany Law Journal, 13 
(1886), p. 129.) For a complete treatment of this SURIN see tbid. , PP: Do7IIL l 

28 New York Times, Nov. 25, 1986. . l, 

1! London Times, Nov. 24, 19836. ' 

28 The Bulletin of Tatamational News, Royal Institute of Intemational Affairs, Vol. 
XITI, No. 22, pp. 18-19. - 

2 Op. cH., Philip C. Jessup, “The Spanish Rebellion and International Law,” in Forig 
Affairs, Jan., 1937, p. 271. l 
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Furthermore, irritating naval incidents involving foreigners occur almost 
daily, providing ample evidence that the interests of third Powers are inti- 
mately affected. In fact, all of the traditional tests outlined above which 
justify recognition have been met. But(no nation has yet recognized a legal 
state of war. The right to carry on full maritime operations on the high seas 
and along the Spanish coast is still denied the warring parties.) In view of 
the dangers inherent in the recurring naval episodes, one might feel that 
recognition of belligerency would ease the situation, clarify the relation of 
neutrals to the war and delineate more sharply the rights of the contestants. 
Indeed, one may go so far as to contend that the far-flung dimensions of the 
conflict alone should suffice 'to bring into play the rules of maritime as well as 
land warfare, recognition following as a matter of course. Authority for this 
viewpoint is not lacking. 

In 1779 John Paul Jones, having made prizes of several English merchant 
vesselg, sent them into Norwegian ports. Shortly thereafter the Danish Gov- 
ernment delivered them up to the British on the ground that Jones’ commis- 
sion, issued by a government not yet recognized by the world, was not valid in 
the eyes of Danish law. The United States at once demanded compensation, 
arguing that, in the event of a revolution in a sovereign empire by one portion 
of it, if a foreign Power did not acknowledge the independence of the new 
State while civil war raged, “it must, while remaining passive, allow to both 
the contending parties all the rights, which public war gives to independent 
sovereigns.” 3 From that day until 1844 the claim was kept alive by sporadic 
action on the part of the American Government “and does not appear to have 
been ever formally dropped.” 54 

President Monroe, dealing with the recognition of revolutionary bodies in 
Spanish America in the early part of the nineteenth century, announced again 
the principle that an advanced stage of rebellion entitles the rebels to the rights 
ofwar. “Assoon asthe [revolutionary] movement assumed such a steady and 
consistent form as to make the success of the provinces probable, the rights 
` to which they were entitled by the law of nations, as equal parties to a civil 
war, were extended to them.” 32 During the same decade the British Govern- 
ment adopted a similar position when the Turkish Government remonstrated 
following British recognition of Grecian belligerency in 1825. His Majesty’s 
Government maintained that “the character of belligerency was not so much 
@ principle as a fact, that a certain degree of force and consistency acquired Ta 
by any mass of population engaged in war entitled that population to be 

2 W, B. Lawrence’s Wheaton, Elements of International Law (1863), Introd., oxxxiv. 

31 Hall, op. cit., note, p. 38. In fact, in 1806 and 1848 Congress went as far as to pass 
acts paying the captors or their representatives their share of the captures in advance. 
(Lawrence’s Wheaton, pp. 41-42.) 

u Message to Congress, March 8, 1822, Moore, Digest, I, 174. There appears to be a 
serious objection, however, to positing probability of success as a condition for recognition. 


In many cases it is almost impossible to forecast the ultimate outcome of war. At least 
such is the situation in Spain at this time. 
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treated as a belligerent, and even if this title were questionable, rendered it 
the interest well understood of all civilized nations so to treat them.” * 

“The diplomatic dispute occasioned by Britain’s recognition of Southern 
belligerency during the American Civil War drew from English lawyers a 
statement that could well be used by the Spanish rebels as grounds for search- 
ing British merchant vessels suspected of carrying contraband to the opposi- 
tion. In 1864 the law officers of the Crown advised that 


( the question whether a state of war does or does not exist between in- 
surgents holding possession of a particular territory, and a Government 
claiming their allegiance and attempting to subdue them, is one of fact, 
quite as much as of law: and, if the facts are such, as really to constitute 
a state of war between the contending parties, according to the law of 
nations, it is not, we think, competent, by law, to any neutral Power, to 
withdraw its ships and subjects, upon the high seas, from the operation 
of the ordinary laws incident to the state of things merely by declining 
to acknowledge its existence.** *) 


In an opinion handed down in The Prize Cases, Judge Grier supported the 
contention that a state of belligerency arises out of a condition of fact: 


When the party in rebellion occupy and hold in a hostile manner a 
certain portion of territory; have declared their independence; have cast 
off their allegiance; have organized armies; have commenced hostilities 
against their former sovereigns, the world acknowledges them belliger-: 


ents and the contest a war . . - It is not necessary to constitute a war, 
that both parties should be acknowledged as independent nations or sov- 
ereign States.25 


We find the principle stated again in Ford v. Surget: “. . . the contest, 
though it originated in rebellion, must in the progress of events, when it as- 
sumes such proportions as to be justly denominated civil war, be recognized 
as entitling both parties to the rights of war just as much as if it was waged 
between two independent nations.” 388 And in Wiliams v. Bruffy: “. .. in 
8 civil war the contending parties have a right to claim the enforcement of the 
same rules which govern the conduct of armies in wars between independent 
nations. .. .” 87 | 

Early writers on the law of nations were inclined to the same opinion, basing 
their view on humanitarian grounds. Bluntschli wrote: 


. . when a political body pursues the realization of certain public 
ends, and has organized itself into statehood, it becomes in a certain 


3 Hansard, op. cit., clxii, 1566. “It has been the constant practice of European nations 
and of the United States to look upon belligerency as a fact rather than a principle.” (Fran- 
cis Wharton, Digest of International Law (1886), VoL I, p. 519.) “I am not aware that in 
this country any solemn proceeding, either legislative or executive, has been adopted for the 
purpose of declaring the status of an insurrectionary movement abroad, ... Whether a 
civil war was prevailing in Peru is a question of fact, to be judged by the proofs. .. .” 
(Sec. of State Cass to the Peruvian Minister, Mr. Osma, with reference to the Vivanco 
insurrection in Peru, May 22, 1858. (8. Ex. Doc. 69, 35th Cong., 1st Bees., 24-25.) 

4 Jessup, loc. ctt., p. 267. % 2 Black 666, 667. 997 U. S. 611. 3796 U. S. 191. 
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measure a state. The laws of humanity require, that the quality of 
belligerent be accorded to the party. ... The party who is strong 
enough to create powers analogous to those of a state and who by its 
military organization offers sufficient guaranty of order, and proves by 
its political conduct its determination to become a state, such party has 
a natural right to be treated in the same manner as an already existing 
state. 


Commenting on the problem raised by the American Civil War, Montague 
Bernard pointed out the humanitarian aspect of recognition: 


But this, I think, cannot be denied—that recognition in such cases has 
been sanctioned .by the practice and opinion of nations, not solely with 
a view to the protection of the neutral, but on wider grounds of general 
expediency. \ It is generally expedient that the ordinary rules of war 
should extend, as far as possible, to civil wars. The restraints which 
they eo nee are here as wholesome, their influence in making war regu- 
lar and humane and in confining its range are as useful. . . . These con- 
siderations appear to show not only that recognition may be conceded, 
but that it ought not to be withheld. } 


Some writers go so far as to claim that once an advanced degree of insur- 
gency has been reached, the rebels have a right ta be considered as belligerents: 
“Tt is not only the privilege but also the duty of foreign states to recognize a 
state of war, or belligerency, after such a state exists in fact.” 4 Other au- 
thorities, mindful of the effect of war upon third parties, declare that when a 
civil war is accompanied by maritime activities, rebel claims to belligerent 
rights are materially enhanced: “. . . in the instance of maritime operations 
recognition may be compelled.” *! “If the struggle is maritime, recognition 
is almost a necessity.” 4? “If the insurgent government in addition possesses 
ports and a naval force on the high seas, the reasons for recognition become 
almost mandatory on the neutrals.” 43 It is a matter of common knowledge 


88 Völkerrecht (1868), Sec. 512, Note 1. Vattel held that “when a nation becomes 
divided into two parties absolutely independent, and no longer acknowledging a common 
superior, the state is dissolved, and the war between the two parties stands on the same 
ground in every respect as a public war between two different nations...’ (Law of 
Nations (1853), p. 427.) 

3 Neutrality of Great Britain during the American Civil War (1870), pp. 115-116. 
«|, . the concession of such (belligerent) rights may at a certain epoch in the strife, be 
claimed both in the interest of humanity and of neutral states.” (W. O. Manning, Com- 
mentaries on the Law of Nations (1875), p. 298.) 

1 Thomas L. Harris, The Trent Affair, p. 40. “But the general usage of nations regards 
such a war as entitling both the contending parties to all the rights of war as against each 
other, and even as respects neutral nations.” (Dana’s Wheaton, p. 374.) “If I under- 
stand the authorities correctly, there exists, not only the right, but also the duty, on the 
part of the United States to recognize the belligerency of the Cubans.” (Statement of 
Horatio 8. Reubens concerning the Cuban revolt of 1895, in Tomas Estrada Palma’s Cuban 
Belligerency (1896), p. 32.) 

“ The Three Friends, 166 U. 8. 1. 

2 U. S. v. The Ambrose Light, 25 Fed. Rep. 408. See also, Dana’s Wheaton, note, p. 35. 

“Elbert Jay Benton, International Law and Diplomacy of the Spanish American War, 


mH, 
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that the Spanish rebels control several Spanish ports and that both they and 
the loyalists are carrying on naval operations affecting third parties.** The 
military junta of the rebels has been transformed into a totalitarian govern- 
ment headed by General Franco and has been recognized by five countries.*® 
Insurgents are in control of a great part of Spain. War exists. If the 
opinions of the authorities mentioned above carry any weight, it should 
follow that the contestants are entitled to all the rights of war, on sea as well 
as on land. 


IV. 


Accepting, for the moment, the position of those who argue that war de jure 
arises only after neutral Powers have recognized it, can one successfully main- 
tain that recognition of that status has been granted by implication? There 
have been instances in the past when a state of war has been acknowledged to 
exist despite the lack of an explicit utterance to that effect. Referring to the 
relations of the United States with South American countries during the early 
nineteenth century, Latané declares that “It does not appear that any formal 
declaration according belligerent rights to the said provinces was ever made. 

. Such formal action was apparently not deemed necessary . . . our ports 
_were probably thrown open as a matter of course.”4® In the case of The 
Ambrose Light, growing out of the Colombian revolt of 1885, an American 
court held that the contents of a note sent to the Colombian Minister by the 
American Secretary of State amounted to “recognition by implication of a 
‘state of war’ and of mutual belligerent rights, sufficient to prevent subsequent 
condemnation of rebel vessels as piratical.” #7 Recognition can be tacit as 
well as express 48 and one is led to speculate as to whether the maritime opera- 
tions of commissioned war vessels in the Spanish war have been made 
legitimate as a result of the international activities of foreign Powers.* 


p. 41. For similar opinions see: Hershey, Annals of the American Academy of Political 
and Social Science, Vol. VIIL, p. 450; Moore, Forum, Vol. XXI, p. 288; Woolsey, American 
Foreign Policy, p. 25; Hall, ep. cH., pp. 35-36. In a message to Congress, Dec. 7, 1875, 
President Grant implied that recognition of the Cuban rebels would have been forthcoming 
but “The insurrection has not possessed itself of a single seaport whence it may send forth 
its flag ...” (Moore, Digest, I, p. 197.) An extreme example of recognition is presented 
by the action of the Allies recognizing the belligerency of Czechoslovakia when the insur-. 
gents had no established territory under control. “Tf that be so, the inference might follow 
that it is quite immaterial whether the rebels possess fixed territory, have an organized 
government, or fight like civilized beings.” (TI. J. Lawrence, The Principles of Inter- 
national Law, 7th ed. (1923), p. 331.) 

“On Aug. 9 and 10 the loyalists declared a blockade of insurgent ports. (The Bulletin 
of International News, Vol. XIII, No. 5, p. 7.) On Nov. 17 li Franco announced a 
blockade of Barcelona. (/bid., No. 8, p. 10.) 

& Ibid., No. 9, p. 36. 

John H. Latané, The Diplomatic Relations of the United States and Spanish America 
(1900), p. 56. 

‘725 Fed. Rep. 408. 48 Hershey, op. cH., p. 204. 

49 “And where the fact of the existence of war is in issue in the instance of complaint of 
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Premier Blum, on August 1, 1936, in an appeal to the foreign ministries of 
Europe, urged the rapid adoption and immediate observance of an arrange- 
ment for non-intervention in Spain.” After five weeks of negotiations the 
“International Committee for the Application of the Agreement regarding 
Non-Intervention in Spain” met at London.®! Representatives of twenty-six 
nations were present and through their action introduced what was felt to be a 
new practice in international law—non-intervention. The new attitude sup- 
plants neutrality as a policy for the purpose of the Spanish struggle. Itisa 
matter of law that declarations of neutrality on the part of foreign Powers 
amount to recognition of belligerency. Is it not possible that the setting up 
of official non-intervention has a similar effect? A position of neutrality m a 
civil war interdicts only official governmental aid to the insurgents; help of a 
private nature is usually not considered violative of neutrality unless the 
individual’s government flagrantly disregards the law regarding filibustering. 
But non-intervention, as announced at London, involves the contro! of activ- 
ities of private individuals to a much greater extent than is necessitated by a 
declaration of neutrality. 

In pursuance of this policy all governments in Europe have passed laws for- 
bidding the direct or indirect exportation or reéxportation of arms, munitions 
and materials of war destined for Spain, Spanish possessions or the Spanish 
zone of Morocco.5* Undoubtedly these laws have not been strictly observed; 
lack of complete understanding between Great Britain, France and Soviet 
Russia on the one side, and Italy,Germany and Portugal on the other, has made 
non-~intervention, at best, but a stop-gap policy. Nevertheless, the principle 
remains as a collective and a particular announcement of official oo 
ea toward Spain. But, unless one admits the exi 

ligerency, is this policy compatible with international law? In 1900 the Tn- 
stitute of International Law agreed that “in case of insurrection or civil war, 
international law imposes upon third Powers certain obligations toward es- 
tablished and recognized governments which are struggling with an insurrec- 
tion.” Supplies of munitions, while they may be sent to the recognized gov- 
ernment, may not be furnished the insurgents.52 At the Sixth Pan American 
Conference held at Havana in 1928, the participating nations agreed “To 
forbid the traffic in arms and war materials, except when intended for the 
(legitimate) government, while the belligerency of the rebels has not been 





acta committed within foreign territory, it is not an absolute prerequisite that the fact 
should be made out by an acknowledgment of belligerency, as other official recognition of 
its existence may be sufficient proof thereof.” (Underhill v. Hernandez, 168 U. S. 253.) 
See also, The Three Friends, 166 U. 8. 1; O’Neill v. Central Leather Co., 87 N. J. Law 532, 
94 Atl. 789. 

£8 Bulletin of International News, Vol. KIL, No. 4, p. 7. 

s&t New York Times, Sept. 9, 1936. - 

53 See texts in L'Europe Nouvelle, Sept. 26, 1936, Supplement. 

£ Scott, Resolutions of the Institute (1916), p. 157. See also, Westlake, op. cit., I, p. 52. 
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recognized. . . .”5* Until an insurrection has achieved the status of belliger- 
ency, it would seem, therefore, that the established government may expect 
partial treatment from third Powers. Non-intervention, which treats both 
combatants impartially, amounts to neutrality. While one can appreciate 
the diplomatic dilemma which gave birth to the policy, unless a recognition of 
belligerency was implicit in the move, non-intervention is legally incorrect.55 

The passing months have witnessed changes in the original policy of non- 
intervention as well as the passage of legislation in several countries of the 
world supplementing it and: rendering it more effective. On December 3, 
1936, Great Britain published an act forbidding British shipping to carry war 
materials from any foreign port to any port in Spain.5@ On January 10, 1937, 
the British Foreign Office issued a warning that the recruiting of men for 
service in Spain and the acceptance of engagement in the forces of either side 
were penal offenses under the Foreign Enlistment Act of 1870.57 A few days 
later a similar resolution was passed by the French Chamber and Senate.” 
Even the Government of the United States has lent its weight to the policy of 
non-intervention. A Joint Resolution passed by Congress on January 8 of 
this year made illegal the exportation of war materials to either side in the 
“civil strife” in Spain.°® This was followed on May 1 by a second Joint 
Resolution restricting the soliciting and receiving of contributions for use in 
Spain. The League of Nations took official notice of the program of non- 
intervention by adopting a resolution recommending that the League mem- 
bers on the committee “spare no pains to render the non-intervention under- 
takings as stringent as possible, and take appropriate measures to ensure forth- 
with that the fulfilment of the said undertakings is effectively supervised.” 81 

The latest moves of the non-intervention committee carry the new policy to 
even greater lengths than before. On February 16 the Powers represented on 
the committee agreed “to extend the non-intervention agreement to cover 
recruitment in and transit through or departure from their respective countries 
of persons of non-Spanish nationality proposing to proceed to Spain or Spanish 
dependencies for the purpose of taking service in the present war.” ® A 
scheme of supervision was set up and, after some delay, on April 20 interna- 
tional observers were stationed on the French and Portuguese frontiers, and 

s Art. J, Pan American Convention on the Duties and Rights of States in the Event of 
Civil Strife, U. S. Treaty Series, No. 814. l 

55 See the forceful statement of Sefior del Vayo, former Spanish Foreign Minister, at the 
League of Nations Assembly, Sept. 25, 1936. (New York Times, Sept. 26, 1986.) For 
similar opinions, see Alexandre Berenstein, [a Rébellion Espagnole devani le Droi inter- 
national, Geneva (1937), p. 2; The New Statesman and Nation, Dec. 19, 1936, p. 1016. 

& See text of law in this JOURNAL, Supplement, Vol. 31 (April, 1987), p. 100. 

57 The Bulletin of International News, Vol. XIII, No. 22, p. 7. 

5$ Ibid., p. 7, note 1. 

5° Public Resolution No. 1, 75th Cong., 1st Sess. 

s“ New York Times, May 6, 1937. 


& The Bulletin of International News, Vol. XIII, No. 22, pp. 4-5. 
63 New York Times, Feb. 17, 1937. 
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British, French, German and Italian warships drew a cordon around the 
Spanish coast to supervise the enforcement of the new agreement.@ More- 
over, a technical advisory sub-committee has been assigned the duty of carry- 
ing this matter to its logical end by investigating the possibility of withdraw- 
ing from Spain all non-Spanish volunteers. From the evidence available 
one may conclude that the policy and practice of non-intervention in many 
ways is even more deep-reaching than the observance of simple neutrality.” 
If the latter entails recognition of-belligerency, why not the former?® 

On December 4, 1936, the French and British Governments approached the 
German, Italian, Portuguese and Russian Governments with a request that 
they codperate in mediating between the warring parties with a view to ob- 
taining their consent to an armistice.®? Action of this nature is usually 
predicated upon the existence of belligerency. “. .. mediation, necessarily 
implies the existence of two entities, of two parties, who for the moment are 
considered as having equal standing, rights and privileges, as belligerent 
forces.” ® Furthermore, foreign governments from time to time have sent 
to and received communications from the Burgos government of General 
Franco, dealing with the enforcement of the non-intervention committee’s 
plan for the supervision of imports to Spain,® the territorial integrity of 
Spain and Morocco,” and the stopping of neutral vessels by insurgent war- 
ships." On March 7 His Majesty’s Government went so far as to dispatch 
two representatives to Burgos for discussions with the rebels on trade ar- 
rangements."* The governments of five nations of the world, Italy, Ger- 
many, Portugal, El Salvador and Albania, going much further than belliger- 
ency, have recognized the Burgos government, sending and receiving diplo- 


a The Bulletin of International News, Vol. XIU, No. 22, pp. 8-9. (Russia, at the last 
moment, declined to take advantage of her right to participate in the patrol.) Officers of 
the patrolling vessels have no right of search or detention, but only the right to board, with 
a view to establishing identity. They have no executive powers and their duty is to verify 
the situation and report to their governments. (Jbtd., p. 9.) 

8 Tbid., p. I1. ee 

& Mats à un point de vue, Paccord crée aux Etats des obligations plus étendues que celles qui 
découleratent de Vapplication du statut de la ‘neutralité.’ ” (Alexandre Berenstein, op. cit., p. 7.) 

* As early as Aug., 1936, Great Britain committed an act usually reserved only to States 
who have declared their neutrality upon the outbreak of war when she interned a loyalist 
seaplane which could not leave Gibraltar within twenty-four hours. (The New Statesman 
and Nation, Aug. 15, 1936, p. 218.) 

*? London Times, Dec. 10, 11, 12, 13, 14, 1936. 

68 Tomas E. Palma, Cuban Belligerency, p. 22. Armistice is a word applicable only to 
belligerents. “It... cannot properly be applied to agreements between a government 
on the one side and rioters, brigands, or bandittion the other.” (O'Neill v. Central Leather 
Co., 87 N. J. Law, 532, 94 Atl 789.) See also, H. W. Halleck, International Law, 4th ed. 
(1908), p. 339; Moore, Digest, I, p. 194. 

8° The Bulletin of International News, Vol. XIU, No. 14, p. 48. 

70 London Times, Jan. 9, 12, 13, 1937. 

1 The Bulletin of International News, Vol. XIII, No. 22, p. 34. 

7 Ibid., No. 19, p. 34. 
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matic agents. The Spanish Embassy at the Vatican has been taken over 
by a delegate of the new government.* On January 28 an official commu- 
niqué announced at Rome the signing of a trade agreement with the Franco 
régime.”5 Intercourse on such a scale may raise the suspicion that the state 
of war is legal as well as real." 

Some authorities are agreed that recognition of R ON by the parent 
State compels acquiescence in the new order on the part of foreign nations." 
The move may be made by a formal announcement (this is rarely the case) 
or may be implied by an act of war, such as a blockade, affecting the interests 
of third Powers.78 The latter method was adopted by Lincoln in 1861 and, 
though not ‘intended as such, accorded the Confederacy belligerent rights. 
In the present struggle this step has already been taken by the loyalist gov- 
ernment. On August 9 and 10 two decrees were published proclaiming that 
because of “criminal rebellion” certain territories should be considered as 
“zones of war” and “subject to blockade.” Spanish Morocco, the Canary 
Islands, the territory of Ifni, the colony of Rio de Oro, and the coasts and 
territories of the provinces of Huelva, Cadiz, the Balearic Islands, Lugo, 
Corufia and Pontevedra were put in this category and the pronouncement 
was communicated to foreign Powers “to be acted upon.” "9 If Lincoln’s 
declaration of blockade by implication elevated the Confederacy to the 
position of a belligerent, the effect of Madrid’s action may be no less potent.®° 


V 


Regardless of the ultimate outcome, it is conceivable that one of the many 
naval incidents accompanying the war in Spain may furnish the basis for a 
suit coming within the jurisdiction of the Permanent Court of International 


n Jessup, loc. ctt., p. 274. 

% The Bulletin of International News, Vol. XODI, No. 8, p. 43. 

% New York Times, Jan. 31, 1937. 

Ts See the case of The Hornet, 2 Abbott 39. 

17 See above, p. 402. 

7 Whether a sovereign in suppressing a rebellion does so by regular law to be applied in 
the courts or by adopting the character of a belligerent assuming belligerent rights, “must 
be determined by the character of the act.” (Rose v. Himely, 4 Cranch 239.) 

7 The Bulletin of International News, Vol. XIII, No. 5, pp. 7, 10. 

80 For a similar opinion see Barrister, ‘“Blockades and the Law,” in The New Statesman 
and Nation, Aug. 29, 1936, p. 281. It was contended by several neutral States, however, 
that the Spanish blockade was not real and effective. (Germany, England and the United 
States held this opinion. See New York Times, Aug. 21, 22, 27, 1936.) If this view is 
accurate, Spain’s move may be described as simply an attempt to close insurgent ports by 
fiat, a step interdicted by international law and practice and incapable of bestowing a 
belligerent status upon the rebels. (See Norman J. Padelford, ‘International Law and the 
Spanish Civil War,” this JounnaL, Vol. 31 (April, 1937), p. 231.) Padelford denies the 
view that the belligerency of the rebels has been recognized by implication. He feels that 
when third Powers recognize in this way, “the acts setting up the implication must be such 
as to leave no doubt but that they have accepted the exercise of belligerent rights by the 
struggling parties.” Cree p. 236.) 
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Justice. Assuming such a case to revolve around the exercise of maritime 
rights on the high seas in the absence of a specific acknowledgment of bel- 
ligerency, the Court might be presented with these arguments: The contest- 
ants are entitled to belligerent rights because (1) belligerency is automatically 
conceded, or is even a matter of right, once a, struggle approaches the magni- ve 
- tude of the Spanish war; (2) the activities of foreign Powers in setting up Oa“ 2. 
the non-intervention committee, refusing sid to the legitimate government, 
offering to mediate between the parties, engaging in intercourse with the rebels 
and even acknowledging their government, amount to recognition by impli- 
cation; (3) the acts of military and maritime warfare initiated by the loyal- / 4. 
ist government are acts of belligerency endowing the rebels with the rights 
of war. Conversely,\opposing counsel might insist that a state of legal war, oo 
entailing full belligerent rights, is entirely contingent upon specific recogni- 
tion by outside States. 

The time may have arrived when the latter view, based upon the applica- 
bility of the principle of sovereignty in international relations, should give 
way to the practice of collective action and collective decision. Left to indi- 
vidual determination, belligerency, despite its existence in fact, may be re- 
fused because of the inconveniences thereby thrust upon the merchant vessels 
of the recognizing Power.®1 This principle, carried to its logical conclusion, 
might conceivably result in the refusal of foreign Powers to recognize a 
legal state of war when the conflict is between two independent nations. 
`” That this would breed international discord goes without saying. More- 
over, recognition or non-recognition may too easily become a form of inter- 
vention, also productive of friction. Americans vividly recall the blunder 
made by the State Department under Stimson during the Brazilian revolt of 
1930.84 The question whether a state of war actually and legally exists, ee 
either in internal or external disputes, is a matter that might well be left for 
Geneva to determine. 


8 In refusing to recognize Cuban belligerency in 1875, President Grant gave as one 
reason that it would bring upon American merchants a good deal of inconvenience and 
discomfort. (Moore, Digest, I, pp. 195-196.) See also, Fenwick, op. cit, p. 112. 

a) | . this nation is its own judge when to accord rights of belligerency, either to a 
people struggling to free themselves ..°. or to independent nations at war with each 
other.” (President Grant’s message of Dec. 6, 1869, Moore, Digest, I, p. 194.) 

8 American recognition of the South American republics “. . . was dictated partly by 
sympathy with the revolutionists. . . . The recognition of the belligerency of Greece by 
Great Britain in 1825 was similarly inspired...” (Fenwick, op. cH., p. 113); as was British 
recognition of the South during the American Civil War. 

For a criticism of our diplomacy in this case, see Moore, Candor and Common Sense 
(1930). 


: REPRESENTATION IN THE INTERNATION AL COMMISSION is 
THE DANUBE 


By Rore E. Bacon* 


A difference of opinion of more than usual interest has recently developed 
with regard to the composition of the International Commission of the 
Danube. The question at issue turns upon the interpretation of certain 
articles of the Treaty of Versailles in the light of the important constitutional 
changes which have occurred within Germany since 1919. Under the Treaty 
of Versailles, the International Commission was to include “two representa- 
tives of German riparian States,” in addition to representatives of the other 
riparian and certain non-riparian States. Since the signature of the Treaty, 
there has been a gradual redistribution of powers within Germany, culminat- 
ing in 1934 when the sovereign powers of the German states were transferred: 
to the Reich. When the German representatives at the session of the Inter- 
national Commission in December, 1934, presented full powers issued im the 
name of the Reich alone, their eligibility was challenged, and they were. 
allowed to take their seats only under a modus vivendi pending settlement of | 
the issue. At-the request of the British and French Governments, in which — 
other States represented on the International Commission subsequently 
joined, the dispute was referred to the League of Nations Advisory and Tech» 
nical Committee for Communications and Transit. 

The question was thus summarized in memoranda presented by the British 
and French Governments: 1 


The Treaty provided that there should be Wor representatives ‘of tie 
German riparian States. . The two former German riparian States 
have now completely ceased to exist as entities possessing international 
personality. Their powers with regard to the international waterways, 
have been transferred under the German Constitution to the Reich. In. 
consequence there is now only one single German riparian State on the 
Danube, namely the Reich. The question at issue is whether the Reich — 
Government i is entitled to two representatives on the International Com- 
mission of the Danube, or to one representative on it, or whether, since 
the Treaties did not provide for any representation of the Reich and the 
two German riparian States have disappeared, a new diplomatic agree- 
ment is necessary to settle the German representation on the Commission. 

* The author held a Carnegie Fellowship in International Law at Cambridge Univer- 
sity, 1928-1929, and is collaborating with Judge Manley O. Hudson in editing Inter- 
national Legislation and World Court Reporta.—En. 

1 Records of the Work of the Nineteenth Session of the Advisory and Technical Commit- 
tee for Communications and Transit, League of Nations Document C.458.M.240.1935. 
VIII; pp. 81, 96; League of Nations Official Journal, 1935, pp. 984-937. 
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In November, 1935, the Advisory and Technical Committee found that the 
difference was not susceptible of settlement by conciliation A resolution 
of the Assembly of the League of Nations provides for reference to the Perma- 
nent Court of International Justice of disputes of this nature which fail of 
settlement by the Transit Organization.2 Because of a difference of opinion 
as.to the desirability of such reference, and as to the scope of the question to 
be referred, such action was not taken. 


I. BACKGROUND oF THE DISPUTE 


Article 347 of the Treaty of Versailles provides, the English and French 
versions being equally authoritative: * 


From the point where the com- A partir du point où cesse la com- . 
petence of the European Commis- pétence de la Commission euro- 
sion ceases, the Danube system péenne, le reseau du Danube visé & 
referred to in Article 331 shall be article 331 sera placé sous |’admin-— 
placed: under the administration istration d’une Commission interna- 
of an International Commission tionale composée comme suit: 
composed as follows: 


2 representatives of German 2 représentants des Etats alle- 
riparian States; mands riverains; 

1 representative of each other 1 représentant de chacun des au- 
riparian State; tres États riverains; 


1 representative of each non- 


Aparan Stalo tepresetted 1 représentant de chacun des 


the atre on he Niro: États non-riverains représen- 
pean Commission of the tés à lavenir à la Commission: 
Danube. .... européenne du Danube. ... 


The International Commission, thus composed, was to undertake the ad- 
ministration of the river provisionally, Germany agreeing to accept “the 
régime which shall be laid down for the Danube by a Conference of the 
Powers nominated by the Allied and Associated Powers, which shall meet 
within one year of the coming into force of the present Treaty, and at which 
German representatives may be present.” © The Conference envisaged by 


2? Records of the Nineteenth Session, op. cit., p. 26. The German Government did not 
accept the invitation of the Secretary General of the League of Nations to nominate a rep- 
resentative on the Advisory and Technical Committee for the purposes of the dispute. 

3 Assembly resolution of Dec. 9, 1920, League of Nations Official Journal, Special Supple- 
ment (Jan., 1921), pp. 14~15. 

Two disputes relating to river commissions under the Treaty of Versailles have been 
referred to the Court: Jurisdiction of the European Danube Commission, Advisory Opinion 
No. 14 (1927), Publications of the Court, Series B, No. 14, 2 Hudson, World Court Reporte, 
p. 138; Territorial Jurisdiction of the Oder Commission, Judgment No. 16 (1929), Series A, 
No. 23, 2 Hudson, op. ctt., p. 609. 

411 Martens, Nouveau recueil général (8e. sér.), p. 323. Art. 302 of the Treaty of Saint- 
Germain, Art. 286 of the Treaty of Trianon, and Art. 230 of the Treaty of Neuilly are iden- 
tical with Art. 347 of the Treaty of Versailles, except for the number of the article cited. 

š Art. 349 of the Treaty of Versailles. 
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this provision drew up a Convention Instituting the Definitive Statute of the 
Danube, which was signed on July 23; 1921.6 Under Article 8 of this Con- 
vention, the International Commission was to be composed of: 


. . . two representatives of the German riparian States, one representa- 
tive of each of the other riparian States and one representative of each of 
the non-riparian States which are, or which may be in future, REE 
on the European Commission of the Danube. 


In the interval between the signature of the Treaty of Versailles on June 28, 
1919 and the signature of the Convention on the Danube, the German Na- 
tional Assembly had adopted the Weimar Constitution of 1919.7 Two pro- 
visions of this Constitution bore directly upon the question of waterways. 
By Article 97 it was declared to be a duty of the Reich to take over and 
administer the waterways serving general traffic. The taking over of the 
waterways was to be accomplished not later than April 1, 1921 (Article 171). 

In accordance with these provisions, an agreement was reached between 
the Reich and fifteen of the German states under which certain designated 
sections of the inland waterways were transferred to the Reich in return for 
a financial settlement. The waterways thus transferred, as listed in an 
annex to the agreement, included the Bavarian section of the Danube from 
Kelheim to the frontier; the section of the Danube in Wiirttemberg, however, 
was not transferred.® Certain powers were retained by the states, including 
the right of collaboration in the regulation of questions relating to the utiliza- 
tion of hydraulic energy, the distribution of drinking water, etc, 

Further constitutional changes within the Reich followed. By a law of 
January 30, 1934,?° the sovereign rights of the states were transferred to the 
Reich. The German Government notified the States represented on the 
international river commissions that as a consequence of this law 


. . . all the rights possessed by the German States in virtue of the Treaty 
of Versailles and of the different river Conventions have passed to the 
German Reich, as a riparian State of the internationalised rivers.“ 


This notification gave rise to a diplomatic correspondence between the Ger- 
man Government and other States represented on the International Commis- 
sion. From this exchange of notes it became evident that a majority of the 
governments were of the opinion that since the two German states referred 


‘26 League of Nations Treaty Series, p. 173; 1 Hudson, International Legislation, p. 
681. The Convention was ratified by all the signatories, including Germany, and entered 
into force on Oct. 1, 1922. 

7 Reichsgeseizblatt, 1919, p. 1383. 8 Fd., 1921, p. 962. 

* Apparently this was because the section of the Danube in Wirttemberg was not con- 
sidered as navigable under German law. 

10 Reichsgeseteblait, 1934, I, p. 75. Art. 2 (1) provides: “ Die Hohettsrechte der Lander gehen 
auf das Reich über.” See also the ordinance of Feb. 2, 1934, id., p. 81. 

11 Note of Oct. 4, 1934, from the German Ambassador i in Paris to the French Minister of 
Foreign Affairs, Translation from Records of the Nineteenth Session, op. cit., p. 99. 
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to in Article 347 of the Treaty of Versailles had ceased to exist as interna- 
tional persons, the special provision according them representation was no 
longer applicable. As a result, two possibilities were open: (1) the Reich 
might claim one representative under the principle that each riparian State 
was entitled to one representative; or (2) a new situation had arisen which 
could be regulated only by special agreement. Certain governments indi- 
cated their willingness to enter into a new agreement according to the Reich 
one representative. Submission of the question to the Permanent Court of 
International Justice was also suggested, or arbitration in some form.” 

The German Government held that now, as formerly, there should be two 
German representatives in the Commission as provided by Article 347 of the 
Treaty of Versailles; that no principle could be deduced from the Treaty to 
the effect that each riparian State was entitled to but one vote. Since juridi- 
cally the status of German representation upon all the river commissions 
rested upon the same basis, it would be neither useful nor admissible to submit 
the question of the composition of the International Danube Commission 
alone to adjudication or arbitration. The Reich expressed a willingness, 
however, to enter into discussions with the interested governments with regard 
to the régime for the entire course of the Danube, taking into account the 
future regulation of all the Treaty rivers.** 

In weighing the merits of these two positions, it may be useful to examine 
Article 347 of the Treaty of Versailles and Article 8 of the Convention on the 
Danube in the light of the travaux préparatoires; and to look into the practice 
of the International Commission of the Danube. 


tl. Tae WATERWAYS COMMISSION OF THB Paris PEACE CONFERENCE 


At the Paris Peace Conference, the composition of the international river 
commissions, the International Commission of the Danube included, was re- 
ferred to the Commission on the International Régime of Ports, Waterways 
and Railways.14 The period between the first meeting of the Waterways 


12 See, in particular, the British note of May 30, 1935, Records of the Nineteenth Session, 
op. cit., p. 95. The correspondence is also published in League of Nations Official Journal, 
1935, pp. 1662-1680. 

13 The most detailed exposition of the German view is contained in an atde-mémotre of Apr. 
24, 1935, Records of the Nineteenth Seasion, op. ct., p. 90. 

14 This Commission consisted of two representatives each from the United States of Amer- 
ica, British Empire, France, Italy and Japan; and one representative each from Belgium, 
China, Greece, Poland, Portugal, Rumania, Serbia (Serb-Croat-Slovene State), Czechoslo- 
vak Republic, and Uruguay. 

In the case of the International Commission of the Oder, the Permanent Court of Inter- 
national Justice ruled that “the Minutes of the Commission on Ports, Waterways and Rail- 
ways of the Conference which prepared the Treaty of Versailles shall be excluded as evi- 
dence from the proceedings in the present case.” The reason for the ruling was that cer- 
tain of the parties concerned in the case did not take part in the work of the Conference and 
that no account could be taken of evidence which was not admissible in respect of certain 
of the parties to a case. Order of Aug. 20, 1929, Publications of the Court, Series A, No. 


418 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Commission on February 3, 1919, and the signature of the Treaty of Versailles 
on June 28, 1919, was a critical period in Germany. After the abdication of 
the Emperor in November, 1918, and the withdrawal of the rulers of the 
German states, an interval of nearly three months elapsed before the conven- 
ing of the National Assembly at Weimar on February 6th, 1919. On Febru- 
ary 10th, Ebert was elected President of the German Reich, pending the 
election of the new President under the future Constitution, the National 
Assembly meantime functioning as a legislative as well as constituent body. 
On July 31st, the Weimar Constitution was adopted by the National Assem- 
bly, and became effective on August 14th.15 

In the early months of 1919, no one could predict the political future of 
Germany. The rapid spread of workers’ and soldiers’ councils throughout 
Germany, following the November Revolution, seemed to make some form 
of soviet organization a possibility. Whether Germany would hold together 
within its foreshortened frontiers, or break into several fragments, was an 
open question. This uncertainty was reflected in the proceedings of the 
Waterways Commission. 

The expression “representatives of German riparian States” appearing in 
Article 347 with regard to the International Commission of the Danube 
occurs also in Article 355 with regard to the Rhine Commission. The com- 
position of the Rhine Commission was the first to be considered by the Water- 
. ways Commission. Thus it is in the discussions concerning the Rhine that 
the origins of the phrase “representatives of German riparian States” are to 
be sought. 

The initial suggestion for the Rhine Commission as a whole, made by the 
British delegate, was that it include “representatives of the four riparian 
States” 1° and of certain States greatly interested in Rhine navigation. The 
French delegate was of the opinion that the Mannheim Convention of 1868 
should be continued in being until another convention could be agreed upon,!* 
but that the Allied and Associated Powers should have a majority on the 
Rhine Commission.18 He therefore suggested that the composition of the 
Central Commission for the Rhine as provided in the Mannheim Convention 





23, p. 41; 2 Hudson, World Court Reports, p. 636. The same objection would have applied 
in the present instance. 

13 Retchageseteblatt, 1919, p. 1883. The facts for this outline were taken principally from 
Otis H. Fisk, Germany’s Constitutions of 1871 and 1919 (1924). 

18 Minutes of the Commission on the International Régime of Ports, Waterways and Rail- 
ways, Feb.—Aug., 1919, published in Miller, My Diary at the Conference of Paris (1924), Vol. 
il, p. *40. Reference apparently was to Switzerland, France, Germany and The Nether- 
lands. 

1 Id., pp. *46-47. Under the Mannheim Convention, the Central Commission had con- 
sisted of one commissioner from each of the riparian States, that is, Baden, Bavaria, France, 
Hesse, The Netherlands, and Prussia. For the text, see 59 British and Foreign State Pa- 


pers, p. 470. 
. 18 Minutes of the Waterways Commission, Miller, op. cit., p. *41. 
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be modified go as to include one representative each from The Netherlands, 
Belgium, Switzerland, Great Britain, the United States of America, and Italy; 
also: 

One representative from each of the riparian States which were part of 
the North Germanic Confederation before 1870, or which may constitute 
themselves or be constituted at any time on the territory of these States, 
whether they be independent or associated in any form with other Ger- 
man States; 


and representatives from France equal in number to the total of the repre- 
sentatives from The Netherlands, Belgium, Switzerland, eng the German 
states just enumerated.?® 

The French proposal represented a modification of the Manatees Conven- 
tion in two respects. First, non-riparian States were to be introduced. Sec- 
ond, by confining representation to those “riparian States which were part 
of the North Germanic Confederation before 1870,” German representation 
was to be reduced from four to two. The North German Confederation be- 
fore 1870 extended only as far south as the Main. There were, therefore, 
only two states of the Confederation which bordered on the Rhine before 
1870, Prussia and Hesse. 

As a counter-proposal, the American representative suggested that there 
should be “one delegate from Germany to represent Germany’s united inter- 
ests, but with the possibility of future alterations in the size of the German 
representation to correspond with the division of German interests.” 2 This 
was supported by the British delegate who favored a commission in which 
Germany should have one vote, France two, and the other States one each. 
The Belgian delegate opposed this plan on the ground that 


. . . under this arrangement the representation of the riparian States 
would be totally inadequate. Italy, which had only a relative interest 
in Rhine navigation, would be able to cancel Germany’s vote. The for- 
eign Powers with no direct interest on the Rhine would have a pre- 
dominating influence. On the other hand, it did not appear possible to 
give Germany one vote only, because there was a conflict of interests 
between, for instance, Prussia, Baden, Hesse, and the Palatinate.?! 


In this view the Belgian delegate was seconded oe the delegate from Czecho- 
slovakia who felt that 


. nothing could prejudice the interests of the German riparian States 
more than to give only a single vote to Germany. The Germans were 
very federalist in their internal administration, particularly with regard 
to, their economic interests.”” 


In the articles agreed upon by the Waterways Commission on March 17th, 
the French formula was followed in modified form, so that it then read: *3 

19 Minutes of the Waterways Commission, Miller, op. cit., p. *48. 

20 Jd., p. *51. 21 Jd., p. *54. See also, to the same effect, id., p. *51. 

22 Id., p. *54. 233 Id., p. *68. 
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Four representatives from German States which bordered on the river 
before 1870 or which may constitute themselves or be constituted at any 
time on the territory of these States, whether they be independent or 
associated in any form with other German States; should the number of 
such States not equal four, the said States shall agree upon the election 
of the four representatives, 


The limitation of membership in the North German Confederation was thus 
‘removed, allowing Baden. and Bavaria to reappear in the picture. For the 
remainder of the Rhine Commission, France was to have four representatives 
and in addition was to appoint the President; while The Netherlands, Switz- 
erland, Great Britain, Italy, and Belgium were to have two representatives 
each, making a commission of nineteen members in all. Several weeks later, 
the qualifying clauses after “four representatives of German riparian States” 
were dropped, and the article assumed approximately its final form.** 

When the Waterways Commission turned to consider the composition of 
the International Commission of the Danube, the Secretariat-General pro- 
posed as a basis of discussion that 


Above ... the Danube shall be placed under the administration of 
an International Commission, the composition of which shall be deter- 
mined subsequently, a one-third representation being accorded respec- 
tively to (1) Bavaria, Austria and Hungary, (2) the riparian Powers 
belonging to the League of Nations, and (3) the non-riparian Powers who 
have an Interest in the utilisation of the river, and who belong to the 
League of Nations. 


After discussion, the British representative read an amended text, according 
to which the commission was to include: 7° 


Two representatives from German States; 

One representative from each remaining riparian State; 

One representative from each other State which shall in future be repre- 
sented on the European Commission of the Danube. 


On March 30th, 1919, the composition of the International Commission in 
final form was agreed upon.” 


“ Minutes of the Waterways Commission, Miller, op. ctt., Vol. 12, p. *148. See also id., 
p. *59; and the report presented by the Waterways Commission to the Preliminary Peace 
Conference on Apr. 7, 1919, id., p. *xiv. 

35 Jd., Vol. 11, p. *98. As an alternative, the Secretariat-General suggested that the 
commission, thus composed, should administer the entire course of the river, thus eliminat- 
ing the distinction between the maritime and fluvial sections which had originated with the 
Treaty of 1856. 

28 Id., p. *103. In a later version, the article read “two representatives from German 
countries” (id., p. *134), but this ambiguous phrase was not retained. 

27 Jd., p. *145. The International Commission thus came to include: two representa- 
tives of German riparian states; one representative each of Austria, Bulgaria, Hungary, 
Rumania, Serb-Croat-Slovene State, and Czechoslovakia, as riparian States; and one repre- 
sentative each of France, Great Britain, and Italy, as members of the European Commis- 
sion of the Danube. Rumania also was represented on the European Commission (Art. 346 
of the Treaty of Versailles). 
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In addition to the commissions for the Rhine and the Danube, the Water- 
ways Commission also adopted texts relating to commissions for the Elbe *8 
and the Oder.?® Taking as a whole the provisions of the Treaty of Versailles 
concerning the international river commissions, certain features are to be 
noticed: 

(1) The Elbe Commission includes “4 representatives of the German States 
bordering on the river.” There are five German riparian states on the Elbe. 

(2) In the case of the commissions for the Elbe, the Danube and the Rhine, 
the German riparian states are not mentioned by name. Only on the Oder 
Commission, where one German state alone is riparian, is a name used, and 
“3 representatives of Prussia” are listed. On the International Commission 
of the Danube, the non-German States are grouped simply as riparian or 
non-riparian; on the Elbe and the Rhine Commissions, the non-German States 
are indicated individually by name. 

(3) The articles relating to the Elbe and the Rhine provide that: 

Whatever be the number of members present, each delegation shall 
have the right to record a number of votes equal to the number of repre- 
sentatives allotted to it. 

This provision does not appear in Articles 341 and 347 for the Oder and the 
Danube. 

(4) The Treaty of Versailles was concluded between the Allied and Asso- 
ciated Powers on the one hand, and Germany on the other, the representatives 
of Germany acting, however, “in the name of the German Empire and of each 
and every component State.” Under Article 349, Germany agreed to accept 
the régime to be laid down for the Danube by a future conference. 


IU. Tue Conrrrences or 1920-1921 


The Conference for the Establishment of a Definitive Statute for the Dan- 
ube, envisaged by Article 349 of the Treaty of Versailles, met at Paris, August 
2 to November 16, 1920, and April 5 to July 21, 1921.8° Nearly one year 
previously, on August 14, 1919, the Weimar Constitution for the German 


38 As first proposed, the Elbe Commission was to include ‘‘one representative from Ger- 
many” (Minutes of the Waterways Commission, Miller, op. cit., p. *92); then “4 represen- 
tatives from Germany” (p. *97); then “4 representatives of the German States bordering 
on the river; should the number of these States not equal four, such States shall agree among 
themselves as to the election of the four representatives” (p. *183). In fineljform, the com- 
mission included ‘‘4 representatives of the German States bordering on the river,” 2 repre- 
sentatives of the Czechoslovak State, and 1 representative each of Great Britain, France, 
Italy, and Belgium (Art. 340 of the Treaty of Versailles). 

2 The Oder Commission was first to have comprised ‘‘one representative from Germany” 
(Minutes of the Waterways Commission, Miller, op. cit., p. *93); then “one representative 
from each of the following countries: Prussia, Poland, . . . ” (p. *98); then ‘‘one represen- 
tative from Prussia” (p. *133). In final form the commission consisted of “3 representatives 
of Prussia,” and one representative each of Poland, the Czecho-Slovak State, Great Britain, 
France, Denmark, and Sweden (Art. 341 of the Treaty of Versailles). 

20 Present at the Conference were delegates of Belgium, France, Great Britain, Greece, 
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Reich had entered into force; on January 10, 1920, the Treaty of Versailles 
had become effective, and on April 1, 1921, the taking over of the waterways 
by the Reich had been accomplished. In the light of these events, the Con- 
ference approached the regulation of the Danube. 

It was at first proposed to amplify Article 347 of the Treaty of Versailles 
by listing the States to be represented on the International Commission by 
name. Bavaria and Württemberg were included in the list.8! This sugges- 
tion was opposed on the ground that it would imply that Bavaria and Wiirt- 
temberg formed two distinct delegations. If, then, Austria became incor- 
porated in Germany, Germany could claim Austria’s vote, unless there were 
specific provision to the contrary, and thus three German representatives on 
the International Commission would result.2* Moreover, if Germany were 
at some future date admitted to the European Commission, it could then 
claim a place on the International Commission in its own name, as a non- 
riparian State. The British representative stated: * 


The Treaties gave to Germany two votes in the International Commis- 
sion which were accorded to the German riparian states of the Danube, 
but they did not say that there were two German Delegations in that 
Commission. The unity of the German Delegation, acting as well in its 
own name as in the name of the German riparian states, springs very 
clearly from Article 349 of the Treaty of Versailles where it is provided 
that it is Germany, and not the German states, that agree to accept the 
régime established by the Conference. It is thus Germany alone 
that is responsible for the observance of the Statute and it is the German 
Delegation alone that is to be answerable to the Commission in the name 
of its Government for all that concerns the execution in Germany of the 
decisions of the Commission. 


The British representative, accordingly, favored repeating the wording of 
Article 347 of the Treaty of Versailles, without mentioning any States by 
name. This solution was adhered to by the German delegate, although he 
did not share in the reasons advanced in its support. In his view, the Peace 
Treaty settled definitively the composition of the International Commission, 
and it spoke of representatives, not of delegations.** The Conference ac- 


Italy, Rumania, Serb-Croat-Slovene State, and Czechoslovakia; and of Germany, Austria, 
Bulgaria, and Hungary. 

1 Protocoles des stances de la Conférence internationals pour U’dablissement du statut définitif 
du Danube (Paris, 1921), VoL 1, p. 147. 

= This fear was expressed by the Rumanian delegate. The question was regarded as 
outside the scope of the Conference, and there was no general discussion. The Austrian 
delegate, however, expressed the opinion that if this contingency should arise, the question 
would be settled by merely determining whether or not Austria had preserved its character 
as a riparian State. Id., Vol. 2, p. 554. 

3 Translated from work cited, p. 554. 

u Id., p. 655. According to the German delegate, “toute distinction entre P Allemagne et 
les États allemands au point de vue deg relations extérieures repose sur une méconnaissance 
absolue du drott interne allemand.” 


\ 
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cepted the British amendment and followed the wording of the Treaty of 
Versailles without enumeration of States.35 

The question of German representation reappeared later at the Conference, 
this time in connection with arrangements for rotation in the office of Presi- 
dent of the International Commission. It had been suggested that the office 
should be exercised for a period of six months by each delegate in turn, accord- 
ing to the alphabetical order of the States. The British representative 
wished to substitute the word “delegation” for “delegate,” holding that it 
would be contrary to the spirit of the Treaty for one State, because it hap- 
pened to have two representatives on the commission, to hold the Presidency 
twice.28 The German delegate did not concur. It was his opinion that the 
Peace Treaties in fixing at two the number of representatives of German 
states had thus measured the interest which these states had in the adminis- 
tration of the river. Moreover, a distinction should be made between the 
obligations which Germany assumed as signatory of the Treaty of Versailles 
and the rights and interests of the German states in the administration of 
the river. It was Germany as a unit that adhered to conventions; it was the 
German states that participated in the administration of the river." He 
offered the phrase “Delegates of the German states” as more accurate than 
“German Delegation.” 

This explanation left uncertainty among the representatives at the Confer- 
ence, who were in doubt whether the intention was to claim one delegation for 
all Germany or two distinct delegations, one for each state. The Czecho- 
slovak delegate held that Germany was represented in the International 
Commission by two delegates for the two riparian states; the Belgian repre- 
sentative, that it was evidently the intention of the authors of the Peace 
Treaty that one of the delegates should represent Bavaria and the other 
Wiirttemberg, each acting in its own name; while the British delegate found 
difficulty in admitting that representatives dependent upon one central ad- 
ministration and receiving the same instructions could be considered as 
distinct delegations.2 Since the German representative was unable to clear 
up the situation,®® the Conference adopted a provision that the presidency 
should be exercised by each delegation in turn, thus leaving it to the Interna- 
tional Commission to determine whether the two representatives of German 
riparian states formed one or two delegations.*° 


3 Art. 8, Convention of 1921. 26 League of Nations Treaty Series, p. 178; 1 Hudson, 
International Legislation, p. 681. * Protocoles des séances, Vol. 2, p. 989. 

37 The weakness of this position in view of the provisions of the German Constitution was 
pointed out by the Czechoslovak delegate. Id., p. 971. 38 Id., pp. 969-972. 

3 Final adoption of the article was delayed, but the German representative declared on 
June 25, 1921, that he was still without instructions on the point. He expressed a preference, 
however, for the word délégué rather than délégation, because it was the term used in the 
Peace Treaties, and because “le mot Délégation semble vouloir dire que les deux Délégués 
allemands 4 la Commission internationale ne forment qu'une Délégation.”’ Id., p. 1204. 

t Art. 35, par. 2, Convention of 1921. 
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It is unfortunate that the questions of delegations and the presidency 
should have been introduced into the issue, for they served to give motive for 
varying interpretations of the text. The discussion is significant chiefly as 
indicating whether the States concerned regarded the “representatives of 
German riparian States” as representatives allotted to Germany to be used 
for the states, or as representatives allotted to the states as international per- 
sonalities. It would appear that most of the representatives expressing an 
opinion inclined to the former view, while the German plenipotentiary in- 
clined first to the one side and then to the other. It is to be noted that the 
Convention of 1921, drawn up in execution of the Treaty of Versailles, was 
concluded “in the presence and with the participation of” the representatives 
of Germany, Austria, Bulgaria and Hungary; it was signed by Germany 
without mention of the German states. 


TY. PRACTICE OF THE INTERNATIONAL COMMISSION OF THE DANUBE 


The practice of the International Commission with regard to the position of 
the German delegates has varied. At the first session in June, 1920, the ex- . 
pression “German Delegation” was used to include all the German delegates. 
A decision was taken at the same session to rotate the presidency by dele- 
gations. In the matter of the budget, it was decided that payments were to 
be made separately by Bavaria and Wiirttemberg.*! At the September, 
1920, session, the expression “German Delegation for Bavaria and Wiirttem- 
berg” appeared.**: This usage prevailed until 1922, when “German Delega- 
tions for Bavaria and Württemberg” was briefly employed. Then practice 
reverted to “German Delegation for Bavaria and Württemberg.” 44 

The taking over of the waterways by the Reich under Articles 97 and 171 
of the Constitution gave rise to fresh problems with regard to the position of 
the German delegation. After discussions within the Commission and diplo- 
matic correspondence, a resolution was adopted by the International Com- 
mission on July 26, 1926, by which it was agreed: 45 


The presidency of the International Commission of the Danube is held 
in turn by the substantive delegates in the alphabetical order of the States 
which they represent as follows: 

Delegate of Austria; 

German delegate for Bavaria; 
Delegate of Bulgaria; 
Delegate of France; 

Delegate of Great Britain; 
Delegate of Hungary; 
Delegate of Italy; 


“1 Danube international, Journal offictel de la Commission internationale du Danube 
(1920), Nos. 7-8, p. 1. 42 Jd., Nos. 13-14, p. 2. 

43 id. (1922), No. 3, p. 1; No. 4, p. 1. 443 id. (1922), No. 7, p. 1. 

a [Translation.] Quoted in the British Memorandum, Records of the Nineteenth 
Session of the Advisory and Technical Committee, op. cù., p. 82. 
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Delegate of Roumania; 

Delegate of the Kingdom of the Serbs, Croats and Slovenes; 
Delegate of Czechoslovakia; 

German delegate for Württemberg; 

The German delegation for Bavaria and the German delegation for 
Württemberg are considered collectively as the representatives of the 
Reich and the German riparian States. 

In 1934, the sovereign rights of the states were transferred to the Reich, and 
the full powers of the delegates which previously had been signed by the 
President of the Reich in the name of the Reich and the states, were now 
issued in the name of the Reich alone. When the German delegates pre- 
sented these full powers at the session of the International Commission in 
December, 1934, a quorum could not be obtained on the question of their 
admissibility. In face of this situation, a modus vivendi was adopted by 
resolution of the International Commission under which the German dele- 
gates were allowed provisionally to take their places and. to vote, pending 
settlement of the issue. The modus vivendi provided: “The German repre- 
sentatives (delegates) shall be designated during sessions of the Commission 
by this name alone or by their personal name.” 48 It was expressly recog- 
nized in the resolution, however, that this agreement did not in any way 
prejudge questions of principle relating to the situation of the delegates.*7 


V. THEORETICAL CONSIDERATIONS 


It was against this background of treaty provisions and practice that the 
dispute as to representation in the International Commission arose. The 
British position, which is fairly representative of the views of the majority 
of States on the Commission, was summarized in a letter to the German 
Ambassador in London, February 11, 1935: 48 


It seems to His Majesty’s Government that the legal position created 
by recent events leads to one of the two following conclusions: 


(a) Under Article 347, the two German riparian States (Bavaria 
and Württemberg) having disappeared from the international point of 
view, the special provision for their representation as such is no longer 
applicable. But Germany can claim one representative for the Reich 
under the principle of one representative for each riparian State. The 


“ [Tranalation.] Records of the Nineteenth Session of the Advisory and Technical Com- 
mittee, op. cit., p. 83. 

? The new full powers of the German delegates were accepted by the Central Commission 
for the Navigation of the Rhine and by the International Commission of the Elbe, in both 
cases with the reserve that such acceptance would not affect such decisions as the govern- 
ments might take in the general matter of representation on all the commissions. German 
aide-mémotre, id., p. 91. The German Government stated that even before 1934 the Ger- 
man delegates in the International Commission voted in accordance with instructions from 
the central government. Td., p. 84. A similar situation seems to have prevailed for the 
German delegates on the Rhine Commission. See van Eysinga, La Commission centrale 
pour la navigation du Rhin (1935), p. 127. 

48 Records of the Nineteenth Session, op. cù., p. 89. 
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sume result would appear to be reached by the application of the gen- 
eral principles of State succession. 

(b) The disappearance of the two German riparian States as sep- 
arate entities must be regarded as creating a new situation not en- 
visaged by the Peace Treaty. Germany cannot claim representation 
for the Reich because the treaties do not provide for it, and conse- 
quently the new situation is one which must be settled by agreement, 
and until such agreement is reached, there can be no German repre- 
sentation on the Commission. His Majesty’ s Government for their 
part would readily agree to Germany having one representative on the 
Commission for the Reich and have little doubt that the other Govern- 
ments concerned would also agree to such representation. 


His Majesty’s Government have. not thought it necessary at present 
to decide between the two views set out in (a) and (b) above; which, in 
effect, would lead to the same result. 


According to this view, a distinction should be drawn between the E 
laid down for the Elbe, the Oder, and the Rhine, and that for the Danube. 
On the first three of these commissions, the British Government held that it 
was equitable and natural that the representatives of the German states 
should be carried over to the Reich because the representation accorded was 
justified by the extent of the German interests on these rivers.4* This, it was 
maintained, was the principle adopted as the basis for allocation of repre- 
sentation on these commissions. On the Danube Commission, however, this 
principle was not applied. Each riparian and non-riparian State, irrespec- 
tive of the weight of its interests on the river, was accorded one representa- 
tive; on this basis alone could the fact be explained that Württemberg and 
Austria, for example, received the same representation. Under these circum- 
stances, it would be contrary to law and equity that the unification of the 
Reich should be deemed to have the effect of giving to one only of the States 
on the International Commission two representatives. 

The German Government was unable to accept these arguments. It could 
find no support for the principle of one vote for each riparian State on the 
International Commission, in view of the situation on the Elbe Commission 
where there were four representatives for five German states, and on the Oder 
Commission where Prussia alone possessed three votes. Article 347 of the 
Treaty of Versailles did not provide for “one representative of each German 
riparian State,” but for “two representatives of German riparian States,” 
which was in harmony with the manner in which representation was allotted 


49 Note to the German Ambassador in London from the British Foreign Office, Feb. 11, 
1935, id., p. 90. 

50 There are two precedents of special interest to the case. In 1866 Prussia annexed Nas- 
sau. Each state previously had had one vote in the Central Commission for the Rhine. 
` After the annexation, Prussia continued to have but one vote. Again, after the war of 
1870-71, France ceased to be a riparian as a consequence of the transfer of Alsace and 
Lorraine to Germany. After the transfer, the French commissioner was replaced by a 
‘German commissioner acting for the Reichsland. Wan Eysinga, op. cit., p. 58. 
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to German states on the other commissions. The Treaty of Versailles offered 
no indication as to the basis adopted in determining the voting strength of 
the German states; it was suggested that possibly the number of votes under 
the pre-war régime was taken as a guide.®! Principles of state succession 
could not refute the German argument because 


This is not a case of a new State claiming rights which have hitherto 
belonged to its members; the point at issue here is that these members, 
from the point of view of constitutional law, are no longer able to take 
part in the exercise of such of these rights as even in the past have always, 
from the international point of view, been entirely within the competence 
of the State as a whole and were exercised by the latter. 


In any case, the legal position in regard to the Danube was no different from 
that in regard to the other German rivers. The representation accorded had 
the character of a joint representation of the German riparian states. For all 
these reasons, the German Government considered that its request for “the 
maintenance of the two votes which it has had for the last fifteen years is well 
founded both in law and.in equity.” 5? 

These arguments on both sides depend for the most part upon an apprecia- 
tion of the treaty provisions and practice already set forth. One point, how- 
ever, raises a question of wider reach: how far do the “general principles of 
state succession” apply to the consequences of the transformation of a fed- 
eral State into a unitary one? Most writers on state succession agree that 
a line should be drawn between constitutional reorganization and state suc- 
cession. An attempt has been made recently to differentiate between the two 
en the basis that 


In governmental changes there are no shifts of boundaries, no transfers 
of sovereignty, although there are changes in internal organization or 
methods of exercising that sovereignty. In state succession the posses- 
sion of the sovereign power is transferred from one state to another. 


These criteria do not apply in the present case. The boundaries of the Reich 
did not change, but there was a transfer of sovereignty from the states to the 
Reich. In a case of this nature it seems necessary to admit that certain 
changes, from the point of view of municipal law, may be regarded as consti- 
tutional reorganization; while the same changes, from the point of view of 
international law, may involve state succession. 


i Under Art. 17 of the Treaty of March 30, 1856, the riparian commission “se composera 
des délégués de? Autriche, de la Bavière, de la Sublime Porte, et du Wtirtemberg (un pour chacune 
de ces Puissances), auxquels se réuniront les commissaires des trois Princtpautés Danubiennes, 
dont la nomination aura éié approuvés par la Porte.” 46 British and Foreign State Papers, 

. 8. 
P 5 German atde-mémoire of Apr. 24, 1935, Records of the Nineteenth Session of the Advis- 
ory and Technical Committee, op. cit., p. 90. 

5H. A. Wilkinson, The American Doctrine of State Succession (Baltimore, 1934), p. 17. 
On the principles of state succession see Max Huber, Die Staatensuccession (Leipzig, 1898), 
and A. B. Keith, The Theory of State Succession (London, 1907). 
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In the present case, the German states possessed a considerable range of 
possible activity in international affairs under the 1871 Constitution. Under 
the Weimar Constitution the grant of powers, exclusive or permissive, to the 
Reich was greatly enlarged both in number and in weight; and the powers of 
the states were still further qualified by Article 78 which placed relations with 
foreign States exclusively within the competence of the Reich. Article 78 
also provided, however, that in matters within the competence of the states, 
the states might conclude treaties with foreign States, subject to approval 
by the Reich. Within this limited competence, certain treaties with foreign 
States were concluded by the German states." So far as waterways are con- 
cerned, the states’ powers were restricted by the provisions already noted for 
the taking over of the waterways by the Reich. Within the restricted sphere 
allowed them by the Weimar Constitution, the German states might become 
the: subjects of international rights and duties: For the general purposes of 
international law, the Reich alone was an international person. 

The law of January 30, 1934, transferring the sovereign rights of the mem- 
ber states to the Reich was one of a series of measures whereby the gradual 
transformation of the Reich from a federal to a unitary State was accom- 
plished. State legislatures were suppressed, Reich officials were substituted 
as Statthalters in the states, and a Reichsangehérigkett superseded the sepa- 
rate state nationalities which had continued to exist.55 From the point of 
view of municipal law, this was undoubtedly a constitutional reorganization. 
Tn so far, however, as the international rights and duties of the member states 
were affected, questions of state succession might arise: 

Did the German states possess representation on the river commissions as 
international persons? On the one side of this question it may be argued 
that at the time when the Treaty of Versailles was signed, the Weimar Con- 
stitution had not yet been adopted; under the 1871 Constitution, the only 
tangible guide for the negotiators, the states had possessed a considerable 
international competence. Moreover, the Treaty was concluded between 
the Allied and Associated Powers and Germany, the German representatives 
acting, according to the preamble to the Treaty “in the name of the German 
Empire and of each and every component State” (“au nom.de Empire alle- 
mand et au nom de tous les Etats qui le composent et de chacun d'eux en par- 
ticulier’). The view that the Treaty of Versailles recognized at least the 


H See, e.g., Prussia-Austria, Staatsvertrag uber die gegenseitige Durchführung der Schul- 
pflicht, 18 Sept., 1925, 18 Martens, Nouveau recuetl général (3e sér.), p. 189. 

= A convenient collection of the changes in the Weimar Constitution effected to 1035 
ig contained in Heinrich Herrfahrdt, Die Verfaasungsgesetze des Nationalsorialistischen 
Staates (Marburg, 1935). The complete cycle presented in Germany from separate inde- 
pendent States through confederation and federation to a unitary State has been rare but 
not unprecedented in history. Thus, in 1858 eight states joined to form the-Grenadine 
Confederacy; in 1863, the Federal Constitution of the United States of Colombia was 
adopted; and in 1886, a constitution was adopted, Art. 1 of which declared that the Colom- 
bian nation formed a unitary republic. See 4 Dareste, Les constitutions modernes (1932), p. 
107. 
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qualified international status of the German states is substantiated by the 
German note of October 4, 1934, notifying the French Government of the 
transfer of sovereign rights.°® On the other hand, this position is combated 
by the statements of certain of the representatives at the Conference which 

drew up the Convention of 1921, notably that of the British representative; "7 
by the fact that the Convention of 1921, envisaged by the Treaty of Versailles 
and signed after the entrance into force of the Weimar Constitution, was con- 
eluded by Germany in its name alone; and by certain aspects of the practice 
of the International Commission of the Danube. 


VI. CONCLUSIONS 


When the opposing arguments are analyzed, it will be seen that under the 
legal phrases in which they are cast, they are based fundamentally upon 
equitable considerations. The majority of the States felt that for Germany 
alone to have two votes in the International Commission was inequitable 
since the extent of her territorial interests was not correspondingly large; at 
the same time, they felt that it was equitable for the Reich alone to have three 
representatives on the Oder Commission, for example, because the extent of 
her territorial holdings there justified this. On the other hand, Germany 
felt that it was inequitable for her, a riparian State, to have but one repre- 
sentative on the International Commission and to have none on the European 
Commission, while certain non-riparian States were represented on both com- 
missions. Under the Treaty of Versailles, membership in the European Com- 
mission had been limited “as a provisional measure” to Great Britain, France, 
Italy and Rumania, each of which was also represented on the International 
Commission."® , 

Article 347 of the Treaty of Versailles forms part of a multipartite treaty 
which includes in its terms no provision for the revision of this particular 
article, but it did envisage a future conference which was to establish a defin- 
itive statute for the Danube. This conference concluded a convention in 1921 
laying down a régime for the entire river, and including within its scope both 
the International and the European Commissions. This convention entered 
into force October 1, 1922. Article 42 provided: 


At the expiration of five years from the date of its coming into force, 
the present statute may be revised if two-thirds of the signatory States 
so request and specify the stipulations which appear to them to require 


8 Quoted above, p. 416. 87 Quoted above, p. 422. 

& Art. 346 of the Treaty of Versailles. Under Art. 16 of the Treaty of 1856, the Euro- 
pean Commission had consisted of one delegate each from Great Britain, Austria, France, 
Prussia, Russia, Sardinia, and Turkey. 46 British and Foreign State Papers, p.8. Art. 4 
of the Convention of 1921 continued the composition as provided in Art. 346 of the Treaty 
of Versailles and added: “Nevertheless, any European State which, in future, is able to 
prove its possession of sufficient maritime commercial and European interests at the mouths 
of the Danube may, at its request, be accorded representation on the Commission by a 
unanimous decision of the Governments already represented.” 26 League of Nations 
Treaty Series, p. 173; 1 Hudson, International Legislation, p. 681. 
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revision. This request shall be addressed to the Government of the 
French Republic, which will summon, within six months, a Conference 
in which all the States signatory of the pe Convention shall be in- 
vited to take part. 

If such a conference could have been called, if it had E the com- 
position of both the European and the International Commissions, an ar- 
rangement might have been reached which would have appealed to both sides 
as equitable; but this did not happen. A new factor has now been introduced 
into the situation by the German Government’s notification of November 14, 
1936, that it found itself “compelled to declare that it no longer recognizes 
the regulations contained in the Versailles Treaty for waterways on German 
territory and the International River Navigation Acts resting upon these 
regulations. . . . Therewith further German coöperation with the Versailles 
River Commissions ceases. Credentials of former German delegates are 
hereby withdrawn.” °° . 


# Reichsgeseizblatt, 1936, TI, p. 361. 
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There are estimated to be 2,077,000,000 people now alive at a given moment 
on the 51,104,000 square miles of the continents, subcontinents and islands 
which constitute the earth’s inhabited land surface.! They make extensive 
use of the 144,478,000 square miles? of the world’s water area. Within the 
past century the living generations have come to control the entire surface of 
the earth with substantial completeness through the mechanisms of society 
which they have created; but they do not even yet utilize its land areas fully. 

Owing to nature’s limitations, the world’s population now changes between 
two and three times each century.2 It tends gradually to increase by natural 
processes,’ and in the last hundred years has increased very rapidly © because 
of industrial development, of the availability of food, of the application of 
many protective measures and of success in combating dangers to human 
‘ life. Notwithstanding the continuous replacement of population, the charac- 
ter of the people in a given area changes less than the individuals—society is 
more stable than its atoms, due to the effect of training, culture, language, 
fixed physical ways of living and other stabilizing social conditions. 

To each living being the world, or as much of it as concerns him, is an area 
around himself as a center, his own eyes being the normal means by which he 
can view it, and his own brain, whatever its character, the only instrument by 
which he can comprehend it and his relations to it. Each of these beings has 
an instinct to live and to improve his lot; many also possess the incentive to 
accomplish. In any case, the individual’s ego impels him through life; from 
it alone emanate those traits (infinitely modified by one another) which in- 


1 Statistical Year-Book of the League of Nations, 1985/36, Table 2, The global figures 
vary considerably in different computations. This annual source unquestionably collects 
the detailed data most reliably and handles them most scientifically. 

3 The entire surface of the globe is given by the Bureau des Longitudes, Annuaire 1985 (p. 
394), as 511,800,000 square kilometers (197,605,980 square miles) of which 374,200,000 are 
water and 137,600,000 land. The area accounted for as a total of surveys by the Statistical 
Year-Book is 132,360,000 square kilometers. The square kilometer is .3861 square miles. 

1 The average expectation of life at birth of American males is 55.33 years and of females 
57.52 years, based on the 1920 census (World Almanac, 1933, 364). For most other countries 
the figures are much lower. 

‘The total recorded world population of approximately 2,000,000,000 increases nearly 
20,000,000 annually; cf. Statistical Year-Book in successive issues. 
5 Estimated world population was 906,000,000 in 1800 and 1,608,000,000 in 1900 (Carr- 

Saunders, Alexander M., World Population, 42). 
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vest him with personality. The totality of these individual impulses makes 
up the pattern of any society at any given moment. 

These are fixtures of history, which is the story of mankind. From the 
time when man first appeared on the planet, the individual human has been 
meeting nature and his fellows, and has adjusted them to his liking or been 
adjusted by them. From those contacts the individual has devised methods 
and mechanisms for the realization of his necessities, welfare and conveni- 
ence.. Brought into existence with some difficulty against the passive resist- 
ance of human inertia, these methods and mechanisms are cherished by him 
somewhat in proportion to the effort of setting them up; he buttresses their 
establishment and maintenance with more or less elaborate and pertinent 
abstractions of moral, social, economic and legal philosophy. Successive 
generations have left in thought or institutions the residuum of their experi- 
ence ss going concepts or methods which impart form to institutions and 
contribute to the individual’s ability to live as comfortably as may be. Each 
generation, however, faces new problems or new combinations and adjusts its 
ideas and societal structures to meet them. To some observers this is im- 
provement, to others tinkering, and to others tampering. In any case, in- 
vention of new ways to do old or new things is a constant factor of human 
existence. At any given moment, past experience provides current life with 
a large proportion of its character.6 Collectively, these bred-in-the-bone 
habits give that continuity to the life of successive generations from which a 
large part of human institutions is derived. Upon them as a foundation men 
constantly strive to establish a satisfactory legal order. 


PROGRESSIVE WIDENING OF THE LEGAL ORDER 


The relations between communities and their members, says a learned 
jurist,’ “vary greatly in the course of history and have to be estimated by 
different standards. The only two universal and permanently fixed points 
in this respect are the individual as a given real being and society as a neces- 
sary real relation. The problem which every age has to solve is to find the 
appropriate combination between the two.” The problem of humanity is to 
build order from those points of departure. 

A system of legal order is designed first to keep the peace, next to preserve 


* Cf. Walter Bagehot’s explanation of the "connective tissues of civilisation,” Physics and 
Politics, 8-11. 
. “Le véritable patriotisme n'est pas Pamour du sol, c'est Pianos du passé, c'est le respect 
pour les Larabie qui nous ont précédés.” Fustel de Coulanges, Questions historiques (Paris, 
1898), 6; quoted in F. J. Teggart, Prolegomena to History (Berkeley, 1916), 209, and 
Viadimir G. Simkhovitch, “Approaches to History” (Political Science Quarterly, XLV, 
488). ` 
7 Sir Paul Vinogradoff, “Historical Types of International Law,” Biblioteca Visseriana, 
I, 68-9. This is now the generally accepted postulate of jurisprudence; cf. Korkunov, N. 
M., General Theory of Law, “All human interests turn upon two main centers, the individual 
and society” (2d ed., 45). 
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the status quo by keeping each in his appointed groove and so to prevent 
friction,’ then to establish justice.® 

The political summary of the complex order which molds society is in 
custom 1° and law, which express the methods by which individuals seek to 
regulate their relations in accordance with the standards of their time. In 
distinction from law viewed either as the aggregate of enacted laws or as legal 
precepts or as a judicial process, this legal order is “the régime of ordering 
human activities and relations through systematic application of the force of 
politically organized society, or through social pressure in such a society 
backed by such force.” 7” As part of the process of social control, the legal 
order embraces judicial, administrative, legislative and juristic action, “so 
far as they are directed to the adjustment of relations, the compromise of 
overlapping claims, the securing of interests by fixing the lines within which 
each may be asserted securely, the discovery of devices whereby more claims 
or demands may be satisfied with a sacrifice of fewer.” 18 


€ Pound, Roscoe, ‘The End of Law as Developed in Juristic Thought,” 27 Harvard Law 
Review, 606, 609. 

° Justice, according to the Roman jurists, comprises three precepts: to live honorably, not 
to injure another, to give every one his own (Institutes, I, 1, 3); Pound, loc. ctt., 608-9; 
Savigny, System des heutigen römischen Rechts, I, 407-10. “That is unjust,” says Grotius, 
“which is in conflict with the nature of society of beings endowed with reason” (De Jure 
Bells ac Pacts, I, 1, iñ, 1, Classics of International Law ed., 34). 

If justice is conceived as that condition of human relations which the parties cannot find 
adequate reason for altering and society does not deem feasible to change, the abstract and 
idealistic implications of the word may be more readily isolated from its concrete meaning. 

1¢ “What habit is to the individual, custom is to the community” (Bryce, James, Studies 
in History and Jurisprudence, 500). 

“The first thing is the erection of what we may call a custommaking power, that is, of an 
authority which can enforce a fixed rule of life, which, by means of that fixed rule, can in 
some degree create a calculable future, which can make it rational to postpone present 
violent but momentary pleasure for future continual pleasure, because it insures . . . that 
. . . enjoyment of the contingent expected recompense will be received” (Bagehot, Walter, 
ee cit., 187). 

1 “The ultimate object of positive law is . . . liberty. But being realizable only by 
means of order, order is the proximate object of positive law” (Lorimer, James, Institutes of 
Law, 2d ed., 523); cf. Kant, Philosophy of Law, xxxv, Hastie, tr.; Stammler, The Theory of 
Justice, 148, Husik, tr. 

‘Freedom is essentially the power of choice, exercised by the will in deciding for itself 
between two or more solutions to which it is not necessarily obligated” (Delos, Joseph, La 
Société internationale et les principes du droit public, 286). 

12 Pound, Roscoe, “What Constitutes a Good Legal Education,” American Law School 
Review, 7, 891. 

The legal order is, says Pound elsewhere, ‘‘a process of ordering, in part by the adminis- 
tration of justice, in part by administrative agencies, in part by furnishing men with guides 
in the form of legai precepts, whereby conflicts are avoided or minimized and individuals are 
kept from collision by pointing out the paths which each is to pursue” (Interpretations of 
Legal History, 156). 

13 Pound, op. cù., 21; “The End of Law as Developed in egal Rules and Doctrines,” 27 
Harvard Law Review, 226. 
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Not only for the individual but for the whole body of persons in the world, 
the goal of humanity has ever been to live an expanding life in quietude. In 
seeking that end humanity has responded to what seems to be a natural 
gregarious instinct 4 by setting up political institutions which it hoped would 
realize that desire. Each time stability has been thus apparently attained, 
the creation itself has proved to be a thing different from, and more than the 
sum of, its constituent parts. Sometimes there has been a mechanical adjust- 
ment of the separate parts to each other, at others a more radical working 
together of constituent elements or units. Internally, the fresh political 
creation is an added tool for satisfying the wants of the individuals who con- 
stitute its atoms; externally, it is an improved engine for making the collec- 
tive desires of those individuals prevail. The increased wants, made evident 
or possible by the successful operation of the creation, can in considerable 
measure be satisfied only outside the perimeter of the circle in which it has 
established relative stability. Internally, the parts of the enlarged crea- 
tion become articulated by the processes of society; externally, the creation 
itself first recognizes neither metes nor bounds. The area reduced to order, 
however, has steadily tended to spread itself into the area beyond its bound- 
aries, where lack of order was a hazard to life, liberty and the pursuit of 
happiness,1® 

- The development of government, which has provided such legal order as 
the world enjoys at each level of its organization, has therefore resulted from 
(1) the establishment of forms of order within the community; (2) the estab- 
lishment of forms of order between community units. 

The order which the various segments of organized society possess must be 
based upon this double foundation of order within and without. Its projec- 
tion over a wider area tends to bring uniformity of practice and to lessen the 
importance of maintaining a rigid facade around the community for the pro- 
tection of the interests of the individual inside; it does not eliminate competi- 

tive conflict, but progressively transforms it from the grosser into more 

refined and complicated types." 


MOTIVATION OF LEGAL ORDER 


The pattern of human society with respect to the establishment of legal 
order exhibits three functional experiences: 


M Aristotle’s maxim that man is a political animal seems to be axiomatic. 

“The course of history is nothing but the story of man’s struggle from generation to 
generation to find the more inclusive order” (James, William, The Will to Believe, 200). 

16 The pursuit of happiness, in whatever form the individual conceives it, is the prime 
human motive force. At different times it has different objectives; but, whatever the indi- 
vidual’s taste may be, happiness as he sees it is the thing he most surely aims to secure. 
The struggle to attain it is aided by institutions of government. 

' The medieval knight contested in the lists in armor; the modern industrial knight 
competes for contracts. 
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1. Codperation to secure for the individual larger satisfactions than were 
obtainable by conflict or by isolated effort only; — 

2. The adjustment and coédrdination of the interests 18 of individuals so that 
each can be assured of his freedom to pursue his own desires so far as they do 
not infringe the freedom of others to do likewise. An application in govern- 
mental systems of the golden rule, “whatsoever ye would that men should do 
unto you, even so do ye also unto them.” 1° A régime effecting this adjustment 
and codrdination of interests makes possible a widening range of codperative 
action in the community which maintains it. 

3. Codperation for common ends and the effective adjustment of interests, 
which would otherwise be in conflict, make possible the increase of activity in 
the society. Time is thereby gained for the satisfaction of other needs than 
the prime necessities; civilization waxes. The beneficiaries tend to expand 
their system beyond their own community,?° by force, example, persuasion or 
centripetal attraction. 


18 “An interest is a demand or desire which human beings either individually or in groups 
seek to satisfy, of which, therefore, the ordering of human relations in civilized society must 
take account” (Pound, Roscoe, Outlines of Lectures on Jurisprudence, 4th ed., 1928, 60). 
Law classifies interests and determines which shall be recognized and secured by the ma- 
ehinery of the organized community; it does not create them. The origin of interests is 
now traced back to human attitudes by the sociologists, who view the concentration and 
integration of attitudes as the manifestation of interests (Bernard, L. L. and Jessie, Sociology 
and International Relations, 74). 

“By the interests of a man is meant the things he may desire. . . . The object may be 
-~ the ownership or possession of a corporeal thing, as a book; it may be an act, as eating a 
dinner; it may be a relation, as marriage; and the desire may be a foolish or hurtful one” 
(Gray, John Chipman, The Nature and Sources of the Law, 18-19). 

The idea of interests as the source of law was effectively introduced into Jurisprudence by 
Rudolf von Thering in Der Zweck im Recht (1877) tr. by Isaac Husik, Law as a Means to an 
End (New York, Macmillan, 1924); his principal discussion of it is in Chaps. III and IV, 
Husik ed., -25-46. Giorgio del Vecchio (The Formal Bases of Law, New York, 1921, p. 
217) in analyzing Thering’s thesis concludes that “right is the social condition of interest, or 
the possibility of actualixing it in relation to others.” 

The general method of giving the greatest possible satisfaction to the wishes of the various 
parties consistent with the realization of the social purposes of mankind is “to recognize all 
the conflicting interests concerned, to estimate their respective force, to weigh them, as it 
were, in the scales of justice so as to give the preponderance to the most important of them 
tested by some social standard, and finally to bring about that equilibrium between them 
which is so greatly to be desired” (Gény, Francois, in Science of Legal Method, 35-36, 39, 
Modern Legal Philosophy Series). l 

19 Matt., VI, 12. Confucius puts it better: “Is not reciprocity such a word? What you 
do not want done to yourself, do not do to others” (Analects, XV, cap. XXOI; Myers, 
Philip V., History as Past Ethics, 67). 

2 Brooks Adams has expressed an interesting formula that centralization is proportionate 
to the velocity of the social movement of a community, which he suggests is further pro- 
portionate to its energy and mass. As the simpler motivating forces, he identifies fear and 
greed (Law of Civilization and Decay, vii). “As consolidation advances, fear yields to 
greed, and the economic organism tends to supersede the emotional and martial.” 
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THE CIRCLES OF HUMAN SOCIETY 


These three motivating forces lie behind the political organizations which 
mankind has created in a series of concentric circles. As these organizations 
have developed, each has come into contact with its like, conflicted, then co-' 
operated and finally in collaboration set up means of balancing their mutual 
interests. The continuity of the motivation is obscured by the lapse of time 
and by the fact that each organized circle of society is built to perform dis- 
tinct functions for the satisfaction of the desires of the individual humans who 
maintain, manage and benefit by them all. 

The family as a natural biological unit is the first circle of life in which the 
ego of the individual comes into contact with and undergoes adjustment to the 
personality of other human individuals only. The relation of family to family 
involves a different sort of contact and adjustment, the effect of which imparts 
character to society. Primitive civilizations at one stage of development 
take the family as the unit, the problems of such society being those of the 
patriarchal households.” Patriarchal familial society took on a political 
form by developing leadership independently of blood ascendency.2* At one 
stage the chief or king was priest, judge and captain of the host, fulfilling 
functions obviously designed to secure codrdination and to keep interests in 
balance. The greatest incentives to settling the larger units of village, town 
or city were defense against others, and the security of property by the ad- 
ministration of community laws.*4 These functions, while essential to the 
individual, were founded on community policy as much as on the circumstance, 
or the assumption, of duties arising from blood relationship. The community 
—village, town or city—insulated a régime of legal order from an external 


21 The Biblical account of Noah’s descendants records: “These are the families of the sons 
of Noah, after their generations, in their nations” (Gen. X, 32); evidently each “family” was 
regarded by the historian as a “nation.” The patriarchal family might, however, be quite 
numerous, it being recorded that Abram led out 318 “trained servants born in his house” 
(thid., XIV, 14) in a war of four “kings” against five. The family that kept to itself waa 
regarded as backward; the Odyssey (LX, 112-15) speaking of the Cyclopes says: 

“They have neither assemblies for consultation nor themistes [decrees of the gods], . 
but every one exercises jurisdiction over his wives and children, and they pay no regard to 
one another.” 

122 The Roman gens, the Indian village community, the Chinese hsten, the Russian mtr, 
etc., were all based on fictions extending the family to a group of co-proprietors. Cf. Maine, 
Ancient Law (1871), Chap. VIII, 254-65 (Everyman’s ed., 155); but see “Sir Henry Maine 
To-Day” by William A. Robson, 166-71, in Modern Theories of Law (London, Oxord 
University Press, 1933). 

23 Maine, Sir Henry 8., Early History of Institutions, 35, Chap. IT (London, 1875). 

2 Israel built walled cities and established “cities of refuge” from the avenger of blood 
violence (Numbers, XX XV, 8-4, 11-12). The walled city ceased to exist only within a 
century. 

By medieval town charters, the free men were subject to arrest only by due process of 
law. The citizens were significantly called “men of the peace,” that is, those benefiting by ` 
the orderly régime. CY. charter of Laon of 1109, Vilevault et Bréquigny, Ordonnances des 
rois de France de la troisième race, XI, 185-7 (Paris, 1769). 


THE BASES OF INTERNATIONAL RELATIONS 437 


disorder. It remains in its modern form as a distinctly organized circle of 
society. 

These small enclaves of legal order were expanded by every conceivable 
process. The continual increase of complexity in human affairs with its 
additions to the needs and desires of the individual—tthe ability of rulers; the 
improvement of commercial and cultural relations; the immense effect of all 
communicative mechanisms from the sailing ship and the Roman roads down 
to the latest device of offset printing or radio; the influence of religion; the 
ideology of political and other philosophies—all these and many more causes 
have contributed to the development of the ancient town into the modern state 
as an enlarged unit of legal order. The forms of political organization have 
been numerous and the systems of operating them many, but the appearance 
of each can be accounted for by the three motivating forces of coöperation, 
coordination and an ensuing expansion of the legal order. 


THE MODERN STATE AND ITS RELATIONS 


The motivating forces described played their part in the development of 
the modern state, which is the largest of the concentric circles of society that 
individuals maintain in a fully elaborated form for the realization of their 
welfare. Asa human institution, though its functions differ from those of its 
subordinate parts, it responds in its orbit to the same forces, and the result 
gives character to the international relations which states maintain among 
themselves. That they are developing a legal order inter se is sufficiently 
indicated by the existence of international law. The same forces which have 
motivated all lesser political organization preside over the development of 
international relations, justifying them and giving them the reality they 
possess.. 

International relations did not begin with the modern state. Intertribal 
relations, when tribes were normally the largest organization of society, were 
as much international in significance as the actions of foreign offices today; a 
meeting of six tribes was in its time as much a burgeoning of an expanding 
society as a conference of sixty states today. International relations have 
throughout history been absorbed into the municipal and other internal 
systems of political institutions. Since international relations have been the 
group of activities external to the largest political entities, they have inevi- 
tably seemed doomed to an arrested development; but it must be borne in mind 
that the cantons of Switzerland, the duchies of France, etc., developed 
their intranational systems through what began as international contacts. 
The static appearance of international relations through the ages has been due 
to this steady escape of their effects into the organized areas of society, which 
were thereby developed. Historical international relations therefore have 
been overwhelmingly an exercise of one or more state organisms against others. 


25 A transitional stage is illustrated by recalling the ‘‘ United States in Congress assembled” 
of the Confederation which became the “United States of America” of the Constitution. 
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As soon as coöperation, adjustment or codrdination became effective, cen- 
tripetal political tendencies came into play and new state structures have 
resulted. The modern state, however, is itself relatively so stable and actually 
so highly organized for the management of interests so complex that in the 
last generation it has had to seek its own welfare by the conscious development 
of mechanisms of international relations which may react upon the national 
structures but can scarcely be completely absorbed by them. International 
relations are now a definite addition to what has been referred to as the con- 
centric circles of society. 

States coming into external contact rapidly developed forms of coöperation, 
of working together for the common end of their own aggrandizement. Alli- 
ances were usually for objects which other states did not share or approve; but 
all states made them as their policies dictated. By the treaty of Utrecht in 
1713 there was recognized the balance of power,*® which thereafter was a 
fetish of international relations. The modern state developed the foreign 
office which, during its formative period, was solely an adjunct of military 
policy. The foreign office saw in the balance of power (which primarily aimed 
to neutralize military strengths) a useful safeguard for the peaceful (and 
therefore more convenient and less hazardous) securing of the state’s external 
desires. As the foreign relations of states widened in scope and came to 
embrace more complicated fields of activity, stability, to which the balance 
of power perhaps contributed, became more desirable. 

Between 1820 and 1850 ocean distances shrank by half, owing to the advent 
of steam navigation,?? and land distances decreased proportionately as a 
result of railroads. The process of geographical shrinkage has been almost 
continuous ever since. The effect of this speeding up of communication was 
to expand the standard of living, to widen and deepen contacts of peoples and 
to add to the problems which fell within the field of foreign relations. While 
many of these developments were obviously not of a nature which could be 
handled by force, the policy of the balance of power was extended along with 
the widening and enlargement of the state’s interests, and military establish- 
ments kept step with their development. 

The advance in communication was directly responsible for the beginning 
of a new type of foreign relations, which had hitherto been conducted on a 
bilateral basis. Only peace treaties had previously brought the diplomats of 
more than two countries together. The fact that cholera was infectious for 


ts Art. II of the treaty of peace and friendship between Great Britain and Spain of July 
13, 1713. “A just balance of power” (potentia @guilibrium) was declared to be the best and 
specially solid basis of mutual friendship and lasting concord. The principle was enunciated 
in a stipulation for the separation of the French and Spanish crowns. 

7” The first westward voyage of Columbus occupied 69 days. The Jay treaty was dis- 
patched from London Dec, 17, 1794, by a vessel which reached Norfolk Feb. 27, 1795, or in 
72 days. The Savannah in 1819 went from Savannah to Liverpool in 26 days and in 1838 
the Great Western crossed from Bristol to New Yorkin 15 days. The present record is under 
five days. 
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30 days after exposure created a danger to Europe when steam navigation 
reduced the trip from Bombay to London from 40 to 20 days. All European 
countries were concerned after 1829 in such a problem, which called into being 
the series of diplomatic-technical international sanitary conferences. The 
multilateral conference has been an established method of conducting the 
business of foreign relations of a general character since 1851. Literally 
hundreds of such problems have arisen from that time to the present. In the 
development of an international legal order the appearance of the conference 
indicated that the family of nations was beginning to codperate for common 
ends. 

The balance of power was based upon the idea of sovereignty underlying 
the war system, which invested the state with the faculty of always being the 
final judge of its own affairs, external as well as internal. Such a balance, 
either sought or attained, was set up among states which had the power, that 
is, the great states. In the 19th century it was the “Great Powers” which 
were credited with the final say in world affairs. They were, however, only 
eight or ten out of a total of 50 or 60 states in the world, each of which was 
credited with an equality of rights.24& The one thing the legal order of the 19th 
century required was that no sovereign state could normally be bound to do 
anything to which it did not itself consent.28 There never was any practical 
scheme short of war for enforcing the will of others upon a state in matters 
which concerned it. All plans to such an end, like the Balkan intrigues from 
1878 to 1913, disturbed the balance of power and set up reactions which in- 
variably resulted in those most intimately interested making any settlement 
which was reached.® On the scores both of the theory of sovereign equality 
and of practical politics, it became well established that the states concerned 
had better be brought together for the confrontation of their mutual or 
divergent interests when decisions were to be taken or the settlement of ques- 
tions sought. In fact, the unilateral assertion of an interest in 4 situation was 
the most common reason for a state being included in any negotiation to which 
it was not an inevitable party. This was a particularly attractive technic in 
the case of questions which were not closely bound up with “high policy.” It 
worked as a system of “powér politics” for action and for the expansion of 
interests, but when the problems became the management of vested interests 
—a8 they did by 1900—two difficulties appeared. 

First, international relations needed more agreement for the regulation of 
a growing variety of problems which no concert of “Powers” could confine to 


3$ See particularly Dickinson, Edwin D., The Equality of States in International Law 
(Cambridge, Harvard University Press, 1920). 

** Pressures to bend the will of a state to the wishes of others or another were, of course, 
part of the mechanism of diplomacy, if not of international law. 

#0 The eventual arrangement of the annexation of Bosnia-Herzegovina in 1908, despite 
the intervention of the “Great Powers,” between Austria-Hungary and Turkey, is a case in 
point (see protocol of Feb. 26, 1909, 102 British and Foreign State Papers, 190). 
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themselves. Second, the politico-military character of international relations 
became less exclusive as other factors—communicative freedom, economic:and 
industrial development, social progress—became objectives of the state. 

_ A system of multilateral relations grew up alongside that of bilateral rela- 
tions, which had come to be guided in part by the group of the “Powers.” 
While all states professed to be guided by the “rules of international law,” 
they could and did interpret its standards as they pleased in their bilateral 
agreements. But in multilateral relations it was necessary to proceed from a 
standard acceptable to all concerned. Each state was entitled by the rules to 
an equal voice, an equal vote; exclusion was effected by such fortuitous cir- 
cumstances as confining an invitation to the states with diplomatic missions 
of a certain grade accredited to the initiating government,** and of making 
adhesion to a convention subject to consent by the signatories.5* 

By 1907 subterfuges were badly needed to reconcile the actual inequality 
of states with their legal equality. Two instances may be recalled. In 1906 
the British Empire, by reason of the advanced autonomy of the Dominions, 
required their admission to the wireless telegraphic régime, which was accom- 
plished by reciprocally granting France,,<Germany, United States and Russia 
also five votes for specific possessions.’ The failure to find such a scheme 
for allocating judges in the proposed court of arbitral justice in 1907 provoked 
a whole library on the problem of world organization. A critical examination 
of the equality of states and the character of their external sovereignty was a 
feature of those studies. Such thoughtful activity clearly indicated that the 
world was straining to find some mechanism which would allow multilateral 
relations to produce results for diverse common ends. A political hegemony 
of “Great Powers” attempting to keep a balance among their physical selves 
was patently inadequate and inappropriate to handle a crowding series of 
problems which concerned all or nearly all states. 


REPRESENTATION BY DEGREE OF INTEREST 


~The World War drew into its vortex nearly 40 nations and left none of the 
20 or so neutrals unconcerned and unaffected. The settlement of peace would 
indubitably touch every person in the world and every government, there- 
fore, had an interest in it. But the victors had exercised the power which 
resulted in victory and were in no mood to give any advantage away. The 
majority of the belligerents had done little toward achieving the result, which 
was due to the “Great Powers.” The polity of the war made respect for 
“legality” exigent at the Peace Conference; it had to deal with several states 
in process of formation, and obviously could not disregard the interest of 


1 Such was the practice for the Hague Conference of 1899. - 

32 This was the Hague form. 

4% Art. 12 of the 1906 and 1912 conventions, Malloy, William M., Treaties, Conventions 
< . . between the United States of America and Other Powers, IN, 2892, 3051. In 1912, 
Italy, Japan, The Netherlands and Portugal were granted colonial votes also. 
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neutrals. The vanquished, according to the theory of the war system, were 
at the mercy of the victors; but the pre-armistice undertakings which modi- 
fied that unilateral standard had been given in the 14 points of President 
Wilson and in their supplements.24 The problem was to establish in the 
conference a system of consultation which would give all claims a hearing; 
at least the claims of all except the vanquished.®° 

The Preliminary Peace Conference was faced with the problem of having 
all these groups satisfactorily represented. The French Government pro- 
posed a draft which was modified into the following provisions in the rules of 
procedure of January 18, 1919: 38 


The Conference summoned with a view to lay down the conditions of 
peace, in the first place by peace preliminaries and later by a definitive 
treaty of peace, shall include the representatives of the Allied or Asso- 
ciated belligerent powers. 

The belligerent powers with general interests [5 states] shall attend 
all sessions and commissions. 

The belligerent powers with special interests [20 states] shall attend 
sessions at which questions concerning them are discussed. 

Powers having broken off diplomatic relations with the enemy powers 
[4 states] shall attend sessions at which questions interesting them will 
be discussed. 

Neutral powers and states in process of formation shall, on being 
summoned by the powers with general interests, be heard, either orally 
or in writing, at sessions devoted especially to the examination of ques- 
tions in which they are directly concerned, and only in so far as those 
questions are concerned. 


EQUALITY BASED ON GRADATION OF INTEREST 


Up to that time every conference bringing together the delegates of many 
states had been tacitly based on the classical equality of states. In 1919 the 
participation was graduated to the degree of interest: which each state had in 
the business. The great states, which accomplished the defeat of the enemies, 
decided their interest in the settlement was general, and warranted their 
ubiquity in the proceedings. Belligerents with “special interests” were to 
discuss them as a matter of right; states which had severed diplomatic rela- 
tions with the enemy were eligible to discuss questions interesting them. The 
states with general interests were to admit neutrals and nascent states for 
hearings on what concerned them. The vanquished were outside this Pre- 


3 For these pronouncements of Jan. 8, Feb. 11, July 4 and Sept. 27, 1918, see Foreign 
Relations of the United States, 1918, Supp. 1, Vol. I, 15-16, 112, 270, 319. 

33 The device of a Preliminary Peace Conference in which the victors formulated condi- 
tions of peace, followed by a discussion of terms with each enemy belligerent, was resorted 
to. Most of the conditions proposed were accepted without much question by the several 
vanquished states. The matters which were objected to, and therefore which represented 
no meeting of minds or reconciliation of interests, are those which later made trouble. 

= This JOURNAL, Supp., Vol. 13 (1919), 109; Miller, David Hunter, My Diary at the 
Conference of Paris, LI, 410; French text at 355. 
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liminary Peace Conference altogether. For the purpose of making peace 
treaties five types of states were thus defined. 

These gradations were invented for the purpose of trying to make a military 
victory victorious; but they were not transitory in their effect. For the same 
conference decided upon a number of permanent institutions for the promo- 
tion of peace and the conduct of international business; and to them this new 
approach to the function of representation was almost automatically trans- 
mitted. 

In a certain sense the participation of states in affairs according to the 
degree of their interest was well enough known and extensively practiced. 
It was, however, confined largely to bilateral relations, where relative mili- 
tary strength played a preponderant part in determining results; or there was 
& limited concert of “Powers” to assert an interest, sometimes in favor of a 
legal order and sometimes simply to obstruct or neutralize the advantages 
which some state had secured or was about to secure. Such practices were in- 
consistent with the equality of states, and when an international conference 
for the widening of common objectives or the enunciation of law was held, 
insistence on that equality became the foundation stone and fulcrum of 
resistance to any de jure hegemony of the “Great Powers.” The legal con- 
cept of equality as understood was flatly incompatible with the de facto 
inequality of states. Association of states in schemes to develop common 
purposes was hampered, the most notable instance being the failure to organ- 
ize the two international courts at the 1907 Hague Conference. Legal equal- 
ity was a subjective conception which the actual world could not get along 
with and which, so far as there was a legal order, it could not well get along 
without. 

The rules of procedure of the Preliminary Peace Conference turned that 
corner. As Messrs. Miller and Scott, the legal advisers to the United States 
delegates, observed, the grouping of the rules was: 57 


a decided improvement in form, inasmuch as the classification of the 
States into big and little, so annoying to most of the States, for only five 
at present can claim to be great Powers, has been discarded and, in lieu 
thereof, they were grouped according to a general principle accomplish- 
ing the same purpose, but in language and in terms consistent’ with the 
equality of States.. 


APPLICATION TO PERMANENT BODIES 


The transference of those rules to the decisions of the conference which 
established permanent and general institutions gave them importance. The 


*7 Miller, op. cit., III, 247. The comment was made while the categories of states were 
still being revised. The complexity of that task may be appreciated by recalling the 
diversity of the claimants to participate. In addition to the five “Great Powers,” there 
were 17 other belligerenta; six states which had severed diplomatic relations with the 
enemy; two in process of formation; two invaded states; the British Dominions and India; 
12 neutrals concerned with any permanent peace machinery; and the five enemy Powers. 
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commissions of the conference were organized under them and the “Powers 
with special interests” decided (by absolute majority) upon which five states 
should represent their group in those bodies.3® In the case of the League of 
Nations Commission this group later secured four more seats, and the neutrals 
presented suggestions in hearings lasting two days. 

Adoption of the rules of procedure by the conference on January 18, 1919, 
had an immediate effect on the plans for the League of Nations. The prior 
drafts, were shadowy in dealing with the composition of what became the 
Council; 3° beginning with one of January 20, all of them introduced the idea 
of a state being represented at a decision affecting its interests.*° In the 
Hurst-Miller draft, which was the basis of the League of Nations Commis- 
sion’s work, the idea was very precisely expressed. Representatives of 
members of the League “directly affected by matters” within its sphere of 
action were to meet as a Council; the United States, Great Britain, France, 
Italy and Japan were those “deemed to be directly affected by all matters”; 
invitations were to be sent “to any power whose interests are directly 
affected,” and no decision was to bind a state not invited to be represented. 

The idea of the representation of states in proportion to their interest in the 
matter under debate was, therefore, implicit in the drafting of the Covenant. 
The claim of “adequate representation” in the Council for the smaller states 
was accepted on February 5.4 The membership in the Council of any mem- 
bers for the discussion of matters directly affecting their interests was decided 
March 22, and on April 10 it was decided that their votes should count.* 
The final drafting of the Covenant was compliant with the wise rule of stat- 
ing what is to be done without making the reasons a part of the constitution. 
What has just been set forth underlies the relevant provisions of the Covenant, 
which are in Article 4: 

1. The Council shall consist of representatives of the Principal Allied 
and Associated Powers [British Empire, France, Italy, Japan and the 
United States], together with Representatives of four [now eleven] 
other Members of the League. .. . 

5. Any Member of the League not represented on the Council shall 
be invited to send a Representative to sit as a member at any meeting 
of the Council during the consideration of matters specially affecting the 
interests of that Member of the League. 

6. At meetings of the Council, each Member of the League repre- 
sented on the Council shall have one vote, and may have not more than 
one Representative. 


2 Treaty of Peace with Germany, Hearings, 300-5 (Sen. Doc. 106, 66th Cong., Ist Seas.). 

39 The Phillimore, House, three Wilson, Smuts, Cecil, French and Italian plans, Miller, 
Drafting of the Covenant, II, 3, 7, 12, 45, 61, 67, 98, 245-6, 248. The Smuts and Wilson 
drafts had a provision for the rotational representation of smaller states. In the Italian 
plan the bodies were to “deal with matters of common interest.” 

+ Miller, op. cit., I, 108 (British 7); 120 (Percy, Art. IV); 132 (Cecil-Miller, Art. ID; 142 
(Hurst, Art. IM). 4 Ibid., 232 (Art. 8). 

41 Ibid., 259-80, 301, 308; cf. I, 137, 140, 146-8, 150-1, 159-63. t Ibid., 338, 364. 
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The practice of the League of Nations has been thoroughly impregnated 
by these provisions since 1920. The polity they enunciate has never been 
questioned, and continuous application by the Council has extended the prin- 
ciple to all phases of its own work and' to the composition of the numerous 
League committees which it appoints. Representation with relation to a 
state’s interests occurs in the League of Nations as follows: 


1. General equal representation in the Assembly which consists of 
“representatives of the Members of the League,” with a unitary vote 
(Art. 3, pars. 1, 4); participation at the free election of each state; for 
the debate and ‘determination, chiefly, of collective policy ; 

2. Specific, selective representation in the Council in three categories: 

a. States having permanent representation as a consequence of their 
general interests (Art. 4, par. 1) ; 

b. States elected for definite periods to represent themselves and, 
by delegation, the group of states having limited or special interests in 
“the sphere of action of the League,” without reference to their own 
specific concern in the subject matter (Art. 4, par. 1); 

Elasticity is insured by provision for change of the member states 
entitled to either permanent or non-permanent representation by the 
joint action of the Assembly and the Council (Art. 4, par. 2); # z 

c. States sending ad hoc temporary members “during the considera- . 
tion of matters specially affecting the interests” of that member state 
(Art. 4, par. 5); *° by extension, ad hoc representation occurs in the 
Council in the case of non-member states; #6 
3. The generalization of the basic idea to all activities ddata 

within the framework of the Covenant by permanent, temporary or 
expert committees, consultations and conferences *’ held under League 
auspices. 


SOCIAL AND JUDICIAL ORGANS 


The International Labor Organization even more positively provides a 
system for balancing the social interests of its province. In that field it has 


44The members non-permanently represented were increased from four to six in 1922, 
from six to nine in 1926, from nine to ten in 1933, and from ten to eleven in 1936. Since 
1926 the Assembly has created a semi-permanent group by making a state consecutively 
retligible to candidacy for non-permanent representation. 

Germany was given permanent representation on its admission in 1926, and the Soviet 
Union in 1934. Brasil and Spain were refused such membership. 

4 The rule was challenged unsuccessfully by Italy in pursuit of ite policy to annex Ethiopia. 
On Sept. 5, 6, and 26, 1935, the Italian representative made the gesture of absenting himself 
while the Ethiopian representative was sitting (League of Nations Official Journal, 1935, 
1140, 1144, 1201), but sat with him during the crucial decisions of Oct. 5 and 7 (idem, 1290, 
1214, 1217). 

“ In addition to specific instances exemplifying this part of the rule, it may be said to be 
constitutional for disputes under Art. 17. 

4! In the Conference for the Reduction and Limitation of Armaments, for example, the 
rule in the General Commission (the committee of the whole) was that delegations “would 
be invited to attend meetings of the Bureau (the steering committee) especially when ques- 
tions in which they were particularly interested were being discussed” (Records of the Con- 
ference, Series B, ITI, 693 [1936.0%.1]). 
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been clear that the adjustment of labor difficulties involves not only the em- 
ployer and worker but the consumer and the public generally. The draft 
from which the constitution of the Organization was developed provided that 
each state should be represented by three groups with a total of four votes. 
In the end the four representatives were given personal votes, which are cast 
individually. Each government may have two representatives in each dele- 
gation to the Conference, the employers one and the workers one. The same 
proportion of representation and a similar freedom of voting is provided in the 
Governing Body of the International Labor Office.*® Committees of both 
bodies are composed on the same basis.f® ‘Thus in its representative organs, 
the essential interests involved are given a proportionate voice, which is em- 
phasized by majority decisions. 

In matters coming before the Permanent Court of International Justice, 
whether for judgment or advisory opinion, due care is taken to insure the 
hearing of every relevant interest, whether for the information of the Court 
itself or for the satisfaction of the states or organizations concerned with the 
question. The method of electing judges is adapted to secure candidates 
recommended by a wide canvass of suitable nominators.°° The Assembly 
and Council of the League elect the judges, for whom nationality is not a 
stipulated qualification; in addition to professional qualifications, “the whole 
body also should represent the main forms of civilization and the principal 
legal systems of the world,” 5 the obvious form of interest to be emphasized. 

In cases before the Court, judges of the nationality of the parties retain 
their right to sit and a party not having a judge of its nationality on the bench 
may choose such a judge." l 

The Court is open to states which accept its jurisdiction, and any state con- 
sidering “that it has an interest of a legal nature which may be affected” by 
a decision, may ask to intervene as a third party. Further, every state 
which is a party to a convention brought into question in a case must be 
notified and has a right to intervene, subject to the construction given by the 
judgment being binding uponit.%* Requests for advisory opinions are notified 
to all states entitled to appear before the Court, and especially to any such 


48 The Governing Body consists of 32 members, and of the 16 who represent governments 
8 specifically sit for the “states of chief industrial importance.” The 8 other government 
and the 8 employer and 8 worker members are chosen by the delegates of their respective 
groups in the sessions of the International Labor Conference. 

4° This system has developed elastic features to reflect the relative importance of the 
intereats involved. 

5° Statute, Arts. 4~7. i Statute, Art. 9. 

52 This practice has been criticized and defended; ¢f. Hudson, Manley O., The Permanent 
Court of International Justice, sec. 151, and pp. 336-7. A judge ad hoc is added for advisory 
opinions only if the question relates to an existing dispute. 

u Statute, Art. 62. (Series A, No. 1, p. 12.) 

4 Statute, Art. 62; Rules of Court, Arts. 58-60. See also Lord Finlay’s explanation (Series 
D, No. 2, 86, 89) that intervention may be due to ‘material interests,” “actual rights,” or 
“in view of the legal developments which might arise” from the decisions. 
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state or any international organization considered “as likely to be able to 
furnish information on the question” "5 by means of statements. 

The five judges constituting the special labor chamber are to have with 
them on all occasions four technical assessors “chosen with a view to insuring 
a just representation of the competing interests.” 58 Similar assessors are to 
sit with the special chamber for transit and communications cases “when de- 
sired by the parties or decided by the Court.” 5" In considering advisory 
opinions, written or oral statements are received from any state or interna- 
tional organization “considered by the Court as likely to be able to furnish 
information on thr question.” 58 


BIGNIFICANCH OF THE PRINCIPLE 


Thus, in the international administrative, political, legislative, social and 
legal machinery created since the World War, the principle that the parties 
interested in the question at issue participate in its deliberation and decision 
is definitely established. The methods of accomplishing the purpose vary, 
but are appropriate to each field of activity affected. It is submitted that the 
implementation of that principle in the multilateral machinery created by 
the states made the mechanisms practical and enables them to function and to 
produce their results.>® 

At each stage of social development, the central problem has been to devise 
practical methods for the coöperation of human beings to attain their.common 
ends. The legal order which society has created depends upon the ability to 
provide for “the adjustment of relations, the compromise of overlapping 
claims, the securing of interests, the discovery of devices by which more claims 
or demands may be satisfied with a sacrifice of fewer.” 8 The development 
of international relations depends upon precisely those factors, and progress 
has been made in proportion as they have been realized between states. ~ 

The ultimate object of international relations, like those within states, must 
remain the welfare of the people who compose the community. As a matter 
of common sense the states handle their affairs as directly as their forms of 
government permit. International relations are maintained by states for 
realizing their desires through those contacts and agreements. Bilateral 
relations suffice where the desiré or connection raises a special or harrow 
problem. Multilateral relations are required where the problem represents 


% Statute, Art. 66. s Idem, Art. 26. 

st Idem, Art. 27. 58 Statute, revision, Art. 66. 

& The principle permeates but does not dominate what may be described as spontaneous 
multilateral relations. Here considerations of policy and prestige play a part. The 
Briand-Kellogg treaty for renunciation of war was negotiated by 15 states only, and after 
ite signing, invitations to adhere were sent to 49 others. 

* Pound, Interpretations of Legal History, 21. The arbitrator in the Palmas Island cage, 
Judge Max Huber, said that ‘internationd! law, like law in general, has the object of 
assuring the coexistence of different interests which are worthy of legal protection” (this 
JOURNAL, Vol. 22 (1928), 867 at 911). 
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a general desire or need and where it is well enough defined to warrant an 
effort to secure a common standard. Bilateral and multilateral relations, 
therefore, are two stages of political intercourse, supporting and complement- 
ing each other. E 

The content of both is determined by what the states concerned conceive 
their interests to be. Their physical development multiplies the number of 
their common concerns. The diversity of civilized activities makes individual 
states important for an increasing variety of reasons. The “Great Powers,” 

aside from their preponderant armament, are such by reason of the number 

and spread of their interests, but they vary in rank from field to field of activ- 
ify. By formal international decisions, Belgium, Canada and India are 
among the ten states of chief industrial importance; Argentina and Australia 
are wheat “Powers,” Brazil a coffee one, Cuba a sugar one, and so on. The 
United States finds that 29 states produce, almost exclusively, commodities 
necessary to its economy. To accomplish the welfare of any nation in such 
conditions requires wider and wider agreement, contacts and codperation— 
more multilateral relations. 

Multilateral association marks a transition from states simply talking to 
really acting like a society. The introduction of representation in proportion 
to interests is an inevitable corollary. It provides an objective basis for the 
inclusion of states in any meeting and it leaves to each of them full and elastic 
discretion as to participation. The temptation to seek a solution of any ques- 
tion by. excluding some interested states is reduced to a minimum, perhaps 
eliminated,®! because there is no adequate defense against hearing a claim of 
interest, if made. On the other handa state can decide not to participate in 
any meeting without running the risk that it is setting an awkward precedent 
for itself or others. Such association goes far to provide mechanism for rec- 
onciling the “collisions of expanding social forces each determined to express 
its individuality,” which are the very forces of nature itself.6* The desires of 
peoples, interpreted and advocated by their respective governments, cannot 
be eliminated by disregard or suppressed by dictation. The character of 
interests should not be an issue. Any state may advocate what it sees fit, 
being responsible and answerable for its policy. The interest supported 
publicly is more likely to be decent than the one pursued alone or clandes- 
tinely ; the former will seldom even imply injury to any third party, which was 
the vicious effect of the whole diplomacy of the “balance of power.” Since 
there is no way of preventing states having and pursuing interests, the provi- 
sion of forums in which those interests can be expressed, matched or reconciled 
is a fundamental step toward creating an international legal order. 


& No instance of exclusion has occurred in the international institutions. 

& Kocourek, Albert, “Some Reflections on the Problem of a Society of Nations,” this 
JounnaL, Vol. 12 (1918), at 513. In handling those forces, Kocourek adda, it is essential 
to provide methods to “standardize and stabilize the diversity and clash of power-interests 
in international affairs with the fullest possible measure of free competition.” 


*h 
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The institutional balance of interests is the modern substitute for the narrow 
and exclusive “balance of power,” with the excellent advantage that the con- 
crete aspect of problems. is brought to the fore and modifies the national 
beliefs and desires that pass under the name of policy. 

National policies may be predatory or compensatory. The balance of 
power was a natural derivative from a system of society in which the policies 
of the individual state were of the predatory order. The balance of interests 
is as natural a derivative from a system in which administration of things and 
` continuity of relations are fundamental; and it fulfills the essential pneu 
of yielding mutual benefits. 

If there is to be a legal world order, room cannot be found for war as an 
instrument of national policy; national self-help, which is to say, helping 
one’s self to what one wants, must be subordinated to awarding to each what 
is his by virtue of common standards. The only way to establish such stand- 
ards is by the historical process of trial anderror. Only the states can fix the 
rules under which they shall live, and their only way to find those rules is by 
evolving them from their conditions as they see them. Ability to present their 
views is the first requisite, and the next is acquiescence to the rules as de- 
sirable, all things considered. The balancing of interests through a guar-' 
anteed system of representation is the mechanism to that end. 3 


THE GROWTH OF PURPOSE IN THE LAW OF DIPLOMATIC 
IMMUNITY 


By MONTELL Oapon 
Associate Professor of Government, Texas Technological College 


The protection of unhampered and free exercise of the diplomatic function 
was recognized as one of the fundamental purposes of the law of diplomatic 
immunity in the Havana Convention of 1928, and in the Draft Convention of 
the Harvard Research Committee, 1932.1 The idea is not a new one—it has 
long been considered necessary that the channels of intercourse between States 
be made secure. Even before the political institutions of man began to play 
an important réle in the life of peoples, nations or tribes recognized that it was 
necessary to treat with each other and guarantee security to messengers in 
order to advance their mutual interests? The history of the juristic philoso- 
phy of diplomatic immunity indicates that there are three periods of develop- 
ment in which the protection of the diplomatic function was deemed to be the 
purpose of the law, viz., (a) in antiquity, particularly in the universal law of 
Greece and Rome; (b) in the philosophy of the law-of-nature school, from the 
twelfth century to the seventeenth; (c) in the precedents of the modern States- 
system and the views of positivist writers, especially since the seventeenth 
century. 

The ancients in many lands found it expedient to receive embassies and to 
grant them immunity. Realizing the importance of communication, they 
invested with religious sanctity the office of herald, or employed officials 


1 Bee Report of the Delegates of the United States of America to the Sixth International 
Conference of American States, held at Habana, Cuba, Jan. 16 to Feb. 20, 1928 (Washing- 
ton, 1928), Appendix 11, Sec. iv, Art. 15, p. 206; Supplement to this JOURNAL, Vol. 26 
(1932), p. 19; also the Comment, pp. 26, 88. 

2 When a messenger from a hostile tribe is given an audience and granted freedom to 
return to his camp, for the purpose of permitting inter-tribal communication, the relation- 
ship between the purpose of immunity and the diplomatic function becomes apparent. Cf. 
Ward, Robert, An Enquiry into the Foundation and History of the Law of Nations in 
Europe (London, 1795), I, 477-478. Lisboa, Henri C. R., “Eaterritorialtté et immunités 
des agents diplomatiques,” Revue de Droit International et do Législation Comparée, 2e sér. 
(1899), I, 354, 355. See Carlo Nardi-Greco, Soctologia giuridica (Turin, 1907), Ch. VOI, 
especially Sec. 7, for a learned discussion of the facta necessary and sufficient for the rise 
and persistence of jural phenomena. Tr. by John H. Wigmore, reprinted in Evolution of 
Law Series (Select Readings on the Origin and Development of Legal Institutions), Vol. 
IO, Formative Influences of Legal Development (Boston, 1918), Ch. V, “Causes for the 
Variation of Jural Phenomena in General,” p. 193. 

2 For examples of numerous ancient embassies in which man realized the reciprocal 
advantages and mutual interests of granting immunity see Ogdon, Montell, Juridical Bases 
of Diplomatic Immunity (Washington, D. C., 1936), Sec. 6, “Why the Ancients Granted 
Immunity,” pp. 10-20. 
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already possessed of sanctity to go upon diplomatic missions.* Receiving 
nations saw the necessity of protecting these officers and took precautionary 
steps to insure their inviolability. Heavy punishment was meted out to those 
who injured ambassadors, and immunity from judicial tribunals was per- 
mitted in order that the official functions exercised by the public envoy might 
not be disturbed. The law governing the special position of the ambassador 
was recognized by peoples so universally that tradition defined it as sacred 
and divine—a law common to all men.” From the earliest periods in their 
history the Greeks held the office of heralds in high esteem. The Greeks, by 
virtue of their conception of a natural or sacred law higher than man-made 
law, reasoned that embassies were so necessary, of such indispensable charac- 
ter, that they were favored with the protection of the gods. Thus, Homer 
characterized ambassadors as “messengers of Zeus and of men”; Eustathius 
(a noted commentator on early Greek history) stated that heralds were re- 
garded as a divine class or at least as a sort of middle class between men and ' 
gods; and Xenophon, the Athenian historian (480-355 B.C.), said that am- 
bassadors were worthy of all honor.® 

Ambassadors were sent by the Romans at a very early date. Livy in 
treating of the origin of Rome refers to the inviolebility of ambassadors in 
the time of Romulus and Tatius, supposedly about 700 B.C. Ata later date 
(319 B.C.), when under defeat at the hands of the Samnites, “the Romans 
having tried many fruitless efforts to force a passage, and being now destitute 
of every means of subsistence, were reduced by necessity to send ambassadors, 
who were first to ask peace on equal terms.” These ambassadors were re- 


‘The History of Rome by Titus Livius, tr. by G. Baker (Philadelphia, 1839), Vol. I, 
Book I, Ch. XXXII, p. 40; Zouche, Richard, A Dissertation concerning the Punishment of 
Ambassadors (London, 1717), 83; Gentili, Alberico, De legationibus Iibri tres, 1594 (New, 
York, 1924), II, 81; Ayala, Balthasar, De jure et officiis bellicis et disciplina militari, 1582 
(Washington, 1912), II, 88. 

' Strabo quoted Eratosthenes, who reprimanded the Persians because they “were treach- 
erous guides and conducted the ambassadors along circuitous and difficult ways,” Book 
XVL, Ch. I, Sec. 19. For the literal translation quoted here, see The Geography of Strabo, 
tr. by H. C. Hamilton and W. Falconer (London, 1857), Vol. IL, p. 240. Livy, op. ctt., 
Vol. I, Book I, Ch. XIV, p. 27. 

In the early epochs of Indian history the minister and his suite were exempt from local 
jurisdiction. It was held that a monarch should never slay an envoy under any circum- 
stance; a king who slew an envoy sank with all his ministers into hell; the minister, be he 
geod or bad, being sent by others to represent their cause, did not deserve death. Vis- 
wanatha, 8. V., International Law in Ancient India (Bombay, 1925), 20-30, 64-89. 

The Egyptians clothed the functions of ambassadors with a religious character, and were 
thought by some to have possessed a written code upon the subject, which Pythagoras was 
said to have introduced into Greece. See Phillimore, Sir Robert, Commentaries upon 
International Law (London, 3rd ed., 1882), IX, 191. 

For examples of embassies, and sacred treatment thereof, among the Greeks, see Gentili, 
op. cù., Book I, Chs. XVII-XVITI, 42-46; Phillipson, Coleman, The International Law and 
Custom of Ancient Greece and Rome (London, 1911), I, 328, 829; Phillimore, op. cit., II, 191. 

s Gentili, op. cit., II, 58. 
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ceived and given a hearing, and though their terms were rejected they were 
allowed to return to the Roman camp.? The Romans, also, based the rights 
of ambassadors upon the natural law, alleging those rights and privileges to 
be sacred and of universal application. Cato the Younger (95-46 B.C.) said 
that no one injured a herald. Marcus Valerius Probus (68-131 A.D.) said 
that the right of embassy was in general sacred among all peoples. Cicero 
declared that the rights of ambassadors were “fortified with the protection of 
men and also entrenched around by Divine Law.” Ambassadors, he said: 


+ > 2 


should be esteemed so sacred and venerable as to go unharmed, not only 
as between allies, but also when confronted with the weapons of the 
enemy. 


The traditional inviolability precluded the performance of certain public acts 
which would endanger the security of ambassadors. Scipio Africanus, rather 
than risk the violation of what might prove to be a foreign embassy, freed a 
number of illustrious Carthaginians who had fallen into his hands and had 
apparently assumed the style of an embassy in order to escape injury.’ 
There are many references to such cases in which the Romans allowed ambas- 
sadors, or spies acting as such, to return to their own countries when they 
might have been punished at Rome. With respect to one such case, Livy 
remarked that the law of nations prevailed with the result that the ambassa- 
dors were not put to death. On the other hand, a case frequently cited in 
the sixteenth century, perhaps because it was given special attention in the 
first book of Procopius, is supposed to have reflected the Roman law with 
respect to liability for serious crimes committed during the existence of the 
embassy. ‘Theodatus, King of the Goths, told the ambassadors of Justinian 
that the name of an ambassador was a sacred and very honorable thing among 
men and that ambassadors preserved immunity from punishment so long as 
they maintained the dignity of the embassy by their modesty. It was added 


1 Livy, op. ci., Vol. I, Book I, Ch. XIV, p. 27; Book IX, Ch. IV, p. 321. 

‘ Thus, Gentili, after these and a number of other citations, said that these facts had been 
so thoroughly established and so well known that one of the oldest proverbs was said to have 
been that “An ambassador is neither killed nor outraged.” Op. cit., II, 58. 

9 “Ste genito, jus Legatorum cum hominum presidio munitum, tum etiam divine jure esse 
vallatum.” De haruspicum responsis, quoted by Rachel, Samuel, De jure nature et gentium 
dissertationes, 1676 (Washington, 1916), I, 283; II, 191. 

“Legatorum jus divino humanoque vallatum præsidio, cujus tam sanctum et venerabile 
nomen esse debet, ut non solum inier sociorum jura, sed etiam et hostium tela, incolume versatur.” 
In Verrem, III, quoted by Phillimore, Commentaries, 8rd ed., op. cit., II, 218; also, Rachel, 
op. cih, I, 288; IO, 191. 

19 See Ayala, op. cti., II, 89, citing Valerius Maximus, a Roman historian of the reign of 
Tiberius, first century A.D. 

4 For this and other cases, see Zouche, Punishment of Ambassadors, op. cit., 38-41; 
Zouche, Juris et judicii fectalts, stve juris inter gentes, et quaestionum de eodem explicatio, 
1650, tr. by J. L. Brierly (Washington, 1911), Vol. II, p. 100; Ayala, op. cit., IT, p. 89. 
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that the sentiments of men held it to be lawful to kill an ambassador if he.con- 
spired against the prince to whom he was sent, or defiled another man’s bed.” - 

At Rome, the sacred rights of ambassadors were derived at one and'the same 
time, from the jus naturale and jus civilis. They were not only recorded in 
history as a part of the stoic philosophy, but were also incorporated later as a 
part of the codified civil law. Statements contained in the Corpus Juris 
Civilis furnished much of the basic material for the fundations of the modern 
law of diplomatic immunity. Fortunately, they stated the reason behind the 
rule—but, most unfortunately, they permitted interpretations contradictory 
to each other. Certain passages of Justinian’s Digest on the immunity of 
legati refer to ambassadors from foreign nations—others refer to delegates 
from Roman provinces. There is only one passage in the Digest which is 
known to deal with foreign ambassadors. Itis clear as far as it goes, but it is 
general in character and leaves much unsaid.“ According to it, any assault 
on an ambassador of the enemy was deemed an offense against the jus gentium, 
' for the reason that ambassadors were held sacred. Ambassadors who hap- 
pened to be at Rome when war was declared by Rome against their nation, 
retained their freedom according to the jus gentium. One who assaulted an 
ambassador had to be delivered up to the enemy from whom the embassy 
came.*4 

Let us note the purpose of the law with respect to provincial agents resident 
at Rome, which later had such a profound influence on the law of nations. 
If a legate, said Julian with reference to provincial agents, while he is resident, 
buys a slave, or something else, or has taken possession of a thing belonging 
to another, it is permissible to bring suit against him, otherwise legati would 
be able to carry home with them the property of others under the privilege of 
their office.15 Apparently upon the theory that a legate should not be inter- 
fered with in respect to necessary service, it was asserted that if an action af- 
fected only one slave among several who belonged to the legate, the action 


12 Zouche, Punishment of Ambassadors, op. ctt., 28. 

13 This provision of the Corpus Juris Civilis, is as follows: 

Liber Quinguagesimus, VII De legationibus, 18 (1 7). Pomponius libro trigensimo 
septimo ad Quintum Mucium Si quis legatum tum pulsasset, contra tus gentium id 
commissum esse extstimatur, quia sancti habentur legati. et ideo si, cum legati apud nos 
essent gentis alicutus, bellum cum eis indicium sil, responsum est liberos manere: id enim 
iuri genitum convenit esse. itaque eum, qui legatum pulsassel, Quintus Muctus dedi 
hosttbus, quorum erant legati, solitus est respondere. ic eee 

See the Corpus Turis Civilis, ed. of Paulus Krueger and Theodorus Mommsen (Berlin, 1928), 
I, p. 903; Les Cinquante Libres du Digeste ou Des Pandectes de V Empereur Justinien, tr. into 
French by Hulot and Berthelot (Mets, Paris, 1805), Vol. VII, p. 566. 

u Idem. 

‘8 Corpus Iuris Civilis, op. cit, V, I, 25; Bynkershoek, Cornelius van, Traité du Juge 
Compétent des Ambassadeurs (The Hague, 1723), 60; Textor, Synopsis juris gentium, tr. 
by John Pawley Bate, ed. by James Brown Scott (Washington, 1916), Vol. II, 147. The 
text of the Digest reads as follows: “Si legationis tempore quis servum vel aliam rem emerit, aut 
ex alia causa possidere coeperit, non inique cogetur ejus nomine judicium accipere: aliler enim 
potestas dabitur legatis, sub hac specie, res alienas domum auferendt.” |. - 
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could be allowed, but would be refused if it would cause him to lose all of his 
slaves,?® but Julian was of the opinion that the action would be denied in either 
case, because otherwise there might result an interference with the perform- 
ance of the legate’s function.17 Also on the ground that the business of 
their legation might be otherwise delayed or impeded, the provincial legates 
were allowed the privilege of having remitted to their domestic tribunals 
those civil actions brought against them on obligations incurred before the 
mission was actually undertaken.*§ 

By summarizing briefly these principles of the Roman law it is easily seen 
how divergencies of interpretation are made possible. Ambassadors from 
foreign countries were insured inviolability in the form of protection from 
assault by private persons and in security from imprisonment or execution by 
Roman officers at the outbreak of war—but, perhaps, an ambassador was 
criminally liable for serious offenses against the State or public morals. Pro- 
vincial agents were immune from civil suit with respect to obligations incurred 
before their mission was undertaken. Whether provincial agents were en- 
titled to immunity in civil actions arising out of commercial transactions per- 
formed during the embassy is uncertain—probably not, if the action was 
unlikely to disturb the agent in the performance of his official function. The 
questions of construction are numerous. Should the ambassador have the 
same immunity as a provincial agent? Should the generalities of the Code, 
or the details, be followed in formulating rules on respective liabilities and 
immunities? Ifthe ambassador is punishable for serious offenses, what con- 
stitutes such an offense; who is to determine whether one has been committed; 
and when is an agent likely to be disturbed in the performance of his duties? 
It is clear, without any attempt here to answer these questions, that the Roman 
law, though it furnished a natural law basis for immunity in the necessity of 
permitting undisturbed performance of the diplomatic function, also furnished 
the ground for its misinterpretation in later centuries when the widespread 


16 “Sed st postulatur tn rem actio adversus legatum, numquid danda stt, quoniam ex presents 
possesstone hac actio est? Cassius respondit, sic servandum, ut st subducatur ministerium et, 
non sit concedenda actio: st vero, ex multis servis, de uno agatur, non sit inhibenda. . . .” 
Corpus Turis Civilis, op. cit., V, I, 24; Bynkershoek, op. ctt., 64. 

Idem. “Julianus, sine distinctione denegandam actionem, Merito: ideo enim non datur 
actio, ne ab officio suscepto legationis avocetur.” 

18 This was true even though the legate had made the contract at the place of the legation, 
or had entered into an agreement to pay debts antedating the legation, unless in the latter 
case he had added that he would pay at the place of the legation. The Digest set forth the 
law as follows: 

.. . Legatis tn eo quod ante legationem contraxerunt, tiem his qui testimonii causa evocati 
sunt, vel si qui iudicandi causa arcessiti sunt, vel in provinciam destinati, revocandi 
domum suam tus datur.... V, I, 2, 3. 

Omnes auiem isti domum revocant, st non tbi conirazerunt, ubi conventuntur. ceterum 
si contraxerunt ibi, revocandi ius non habent: tis legatis, qui licet tbi contraxerunt 
dummodo ante lionem contraxerunt, non compelluniur se Rome defendere, quamdiu 
legationis causa hic demorantur. quod et Julianus scribit et divus Pius rescripsii. plane 
gi perfecta legatione subsistani, conveniendos eos divus Pius rescripsit. V, I, 2, 4. 
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practice of sending resident ministers necessitated a more comprehensive set 
of principles. 

During the Middle Ages ambassadors were courteously treated by Saracen 
and Christian; they were given hospitable and honorary receptions, and gifts 
were bestowed upon even the heralds who brought a declaration of war.*® 
“Throughout the whole course of the Middle Ages the Jus Legationis retained 
its place of importance” in theory if not in fact, and letters of safe-conduct 
were usually forthcoming on the behalf of diplomatic representatives.”° 
From the twelfth to the sixteenth centuries ambassadors were held inviola- 
ble by virtue of the canonical codes and surviving fragments of the Roman 
law. The modern world inherited the principle of inviolability, not directly 
from the Romans—for there was a break in the continuity of the Roman legal 
system—but as a universal law which was in existence when the modern State 
took its form. 

During the period of the Renaissance, schoolmen and others pointed out 
that the natural law offered a sound argument for diplomatic immunity, 
in the necessity of protecting envoys in the performance of their official 
functions. The influence of the naturalists and the Grotians upon the de- 
velopment of principles in respect to diplomatic immunities is not less 
notable than their effect upon other phases of international law. They fol- 
lowed similar channels in their reasoning and came to fundamentally con- 
sistent opinions among themselves; they preceeded upon the ground that 
there was in fact a law of nations which it was their task to analyze. Ignor- 
ing the fact that the treatment of ambassadors at the time was dictated by 
political considerations as well as by principles of law, they adhered to the 
law of nature and what they believed to be sound reasoning. 

The basic principle of the naturalist doctrine was that of necessity—the 
necessity of protecting ambassadors because of the important functions per- 
formed by them. Statements of principle, similar to those expounded by 
Cicero, were enunciated in the first half of the twelfth century in the Decre- 
tals of Gratien, and by Christine de Pisan in the fourteenth century.2! It is 


19 Zouche, Richard, Juris et judicii fecialts, op. ci., II, 21. Walker, Thomas Alfred, A 
History of the Law of Nations (Cambridge, 1899), I, 114-115, citing Eginhard, Vita et 
Gesta Karoli Magni (Cologne, 1521), 20; Eginhard, Annales Ropi Francorum Pipini, 
Karoli (Ludovici), passim; Condé, J, A., Arabs in Spain, II, 71; Ockley, Simon, History of 
the Saracens (Cambridge, 1757), I, 203. 

20 Walker, op. cit., I, 115. 

For the full text of an early letter of safe-conduct see the Salvus Conductus Eduardi IV 
Regis Anglia pro Ambassiatoribus Christierni I, 27 Julii 1473, in the Corps Universel Diplo- 
matique du Droit des Gens, by J. Dumont (Amsterdam, 1726), Tome IN, Pt. I, 459. The 
so-called salvus conductus was an order issued by a sovereign to all dignitaries, officers and 
private persons under his jurisdiction, requesting special protection to the ambassador, to 
specified members of his suite and to a limited number of horses, ete. 

21 See quotations from same in Nys, Ernest, Les Origines du Droit International (Brussels, 
1894), 339. 
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singular that the latter should, by dropping the religious adjectives, state the 
doctrine of the naturalists and, at the same time, define the simple basic prin- 
ciple which might serve as the cornerstone for a twentieth century draft code 
on the subject.?? 

Perhaps one of the best statements of the schoolmen’s version of the natural 
law basis of diplomatic immunity was made by Franciscus de Victoria, 1532, 
in the notes or summaries to his students. Following the method peculiar to 
schoolmen, Victoria presented his question and then proceeded to destroy the 
best possible argument that could be imagined contrary to his view. The 
question put in the case was, how should the Spanish know whether they had 
consented to the law of nations and subsequently violated it if they were to 
kill an ambassador sent by the French for the purpose of putting an end to 
an existing war. It was, of course, a test question for the purpose of settling 
the important point whether the law of nations was contained under positive 
law or under natural law. Victoria’s answer incidentally states the position 
of the ambassador with respect to the basis of his inviolability. He explained 
that there were two kinds of international law, a certain kind being from the 
common consensus of all peoples and nations and the other from positive con- 
sent. The ambassador, he said, came under that type of law which was from 
the common consensus of all peoples and all nations, and he was considered 
inviolable among all nations. He said it was according to the law of nature 
that if wars should arise it should be the public business to bring about a 
peace by the sending of ambassadors. “Otherwise,” said Victoria, “they 
could not put an end to wars.” Further, “if one party sends ambassadors 
to make peace and they are not violated, and the other party sends ambassa- 
dors too, and they are violated, it follows that there is inequality and in- 
justice.” 4 

An early application of the principle of necessity was made by Pierre 
Ayrault (Petrus Aerodius), not a schoolman, but a sixteenth century judge of 
the criminal court in Angers. Although he did consider an ambassador as 
being legally absent from the territory of the State to which he was acered- 
ited, except in the performance of his function, Ayrault did not fail to explain 
what was a more fundamental basis of diplomatic immunity than “extraterri- 
toriality,” namely, the necessity of insuring inviolability to a necessary agent. 
In three important works, Judicis Quaestionum (Paris, 1573), Quaesitoris 
Andegavi Regum ab omni antiquitate wudicatorum Pandectae (Paris, 1588), 
L'ordre, formalité et instruction iudiciaire dont les anciens Grecs et Romains 
ont usé ès accusations publiques .. . conféré au stil et usage de nostre France 


n Idem: “Je te dy ainsi que de drott escript, les ambassadeurs ou legaulz ont partout privilège 
AOT se uremens BULE EL Toug cess Ci Conch que a rey ani, n'appartient à nul homme des 
siens les empeschier.” Christine de Pisan, Le livre des faits d'armes et de chevalerie. 

3 De Jure Gentium et Naturali, Commentaries on St. Thomas Aquinas, Summa Theologica, 
Secunda Secunda, Quest. 57, Art. 3, tr. by Francis Crane Macken. Appendix E, James Brown 
Scott, Francisco de Vitoria and His Law of Nations (Oxford, 1934), exti. 
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(3rd edition, Paris,.1604), this author emphasized the necessity of protecting 
diplomatic envoys of various kinds. “The ambassador,” he said, “is pro- 
tected by a law common to all peoples and has a public character which de- 
rives its sanctity from three sources: firstly, from the one sending him; 
secondly, from those to whom he is accredited; thirdly, from the important 
nature of the negotiation which it is his function to carry on.” *4 

Gentili, the forerunner of the positive school and chiefly interested in 
deducing the law from the practice of States, recognized nevertheless that the 
law of nature was binding between States.2° He made specific acknowledg- 
ment of the fact that he had been induced into giving preference to ancient 
customs in seeking a revelation of the fundamental principles of international 
law which governed the rights of ambassadors who had been received. He 
quoted from Cicero, Caesar, Procopius, Homer and others to confirm his own 
statement that the right of embassy was “by reason of a certain divine provi- 
dence, immutable, of universal application, and admitted and recognized 
even by barbarous peoples.” 36 

Grotius considered the diplomatic agent to be so necessary in the life of 
nations that he could not be dispensed with. It was his opinion that accord- 
ing to the natural law one could conceive of a just war being waged over the 
maltreatment of envoys.?? 

Grotius took up the theory of necessity as already developed before his 
time and stated 1t in what proved to be a quite complete treatment of the 
complications—but in a fashion so complex that he was to be greatly mis- 
understood.28 One gathers from the language of Grotius that he intended 
to prove immunity without relying upon the scholastic mode of reasoning, 


See De Legatis et Legattonibus Tractatus Varii, ed. by Hrabar, Vladimir E. (Dorpat, 
1906), 104-112. 

He further explained his view as follows: “‘. . . tl y a une victasttude ef révolution nécessaires 
en toutes choses, conséquemment ausst de la paix et de la guerre, qui nous y force et contraint le 
plus souvent. Or, pour y parvenir, il estott donc très nécessaire que ceux, lesquels au milieu des 
armées et entre le feu et le sang, trovent et viendrotent d'un party à autre nour tratcter et manier 
celle paix, eussent telle sureté et privilège qu'on ne les peust toucher ne violer non plus que les 
saincts et sacrez dteur. Autrement qui voudroit entreprendre charge si dangereuse?” Quoted 
from L'ordre, formalité et instruction iudiciaire, I, Pt. 4, no. 12, p. 72, by Nys, Ernest, op. cit., 
847-348. 

25 Brierly, J. L., The Law of Nations (Oxford, 1928); 19. 

26 De Legati tiis, op. cit., Il, 57, 58, 96. 

37 De jure belli ac pacis, ibr ires, tr, from the 1646 edition by I Francis W. Kelsey with 
the collaboration of others, ed. by James Brown Scott (Oxford, 1925), Vol. II, p. 55, refer- 
ring to IJ Samuel, X. 

28 Tt is deemed advisable therefore, to quote the pertinent extracts from the De jure belli 
ac pacts, #8 found in an authentic translation rather than to endeavor to paraphrase a state- 
ment. Itis apparent from the statement of Grotius that he was familiar with the unsettled 
condition of the law and also the diverse opinions of the writers. In the first quarter of the 
seventeenth century, the greater one’s knowledge in respect to diplomatic immunities, the 
more perplexed he must have been. No doubt Grotius had some difficulty i in dealing with 
this problem. 
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for he said that immunity could not be proved by the natural law. However, 
after finding that he could not ascertain the law by citing precedents, he said 
it was necessary to have recourse to the opinions of wise men and also to the 
“implications.” After quoting from Livy and Sallust, Grotius, without so 
admitting, actually resorted to the principle of natural or universal law in 
order to explain that it was necessary to protect ambassadors. He said: 


The implications, furthermore favour this side, for it is nearer the truth 
to understand special privileges in such a way that they may add 
something to a common right. If, now, ambassadors were protected 
only from unjust violence, there would be nothing great, nothing out- 
standing in that provision. There is the further consideration that the 
security of ambassadors outweighs any advantage which accrues from a 
punishment. For punishment can be inflicted through the one who sent 
the ambassador, if he so wills. 


On the other hand, the safety of ambassadors is placed on an extremely 
precarious footing if they are under obligation to render account of their 
acts to any other than the one by whom they are sent. For since the 
views of those who send the ambassadors are generally different from 
the views of those who receive them, and often directly opposed, it is 
scarcely possible that in every case something may not be said against 
an ambassador which shall present the appearance of a crime. And al- 
though some things are so obvious that they do not admit of doubt, yet 
the universal peril is sufficient to establish the justice and advantage of 
the universal law.?° 


There is only one construction to be given to the rationale contained in the 
last sentence of Grotius’ argument, namely, the necessity of making the am- 
bassador secure in his position. 

The theory that diplomatic agents were necessary and therefore protected 
by the natural law was stated by Samuel Pufendorf as follows: 


As regards legates, who commonly constitute one of the principal head- 
ings of the law of nations, even those who have been sent to the enemy, if, 
indeed, they have the appearance of legates, and not of spies, as long as 
they are in the presence of him to whom they have been sent, and contrive 
no hostile acts against him, for example, in exciting treachery, sedition, 
and the like (although, perchance, in any ordinary manner they seek by 
negotiations the advantage of their own lord rather than that of the 
other), they are inviolable by the very law of nature. For, since persons 
of that kind are necessary, in order to win or to preserve peace, which the 
very law of nature bids us embrace in all honourable ways, it is well 
understood that the same law has also provided for the safety of those 
persons without whom the end which it orders cannot be obtained. 


Legates sent to spy out the secrets of another commonwealth, and the goods 
of agents, in the opinion of Pufendorf were not protected by natural law but 


29 Op. cit., Book 2, Ch. XVIL, Vol. II, pp. 442-443. 
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depended upon the mere grace and indulgence of the one to whom they were 
sent,2° 

Textor, in 1680, expressing the view that it was in a sense due to the neces- 
sities of the case that truces, peace, treaties and other like matters were 
arranged by mandataries, said: 


. . . the powers themselves, Kings and Peoples, can not fittingly meet 
together and discuss matters. ... Necessity and public expediency, 
however, are not opposed to one another; but the former is included in 
the latter, what is publicly necessary being publicly expedient to be 
done, although at times something publicly expedient yet not of absolute 
public necessity may be the object of a legation. Examples of this are 
legations with commercial objects, or for affirming friendship, or for con- 
veying congratulations or condolences on happy or sad occasions. Stull, 
even there, too, the necessity is present, if only as regards the fit mode of 
intercourse; for personal intercourse between Kings or public powers 
concerned in these expedient affairs would be impossible, or at any rate 
unbefitting, and intercourse through the intermediation of legates is far 
more convenient. 

It is, then, from these principles of public necessity and expediency 
that the public security and sacredness of legates derives its origin with 
the consent of nations.®+ 


Wicquefort, also, by assuming that princes were not able to confer one 
with the other in person without some prejudice to their dignity or affairs, 
said it was necessary to employ persons who represented them.*? He added 
that “there is no Sovereign that can assume the authority to explain the laws 
which compose this right—-neither is there any judge that can extend his 
jurisdiction over those persons whom this law protects, because he would 
thereby disturb a commerce, the freedom whereof is founded on indispensable 
necessity, and he would deprive mankind of the means of maintaining society, 
which could not subsist without this principle, which is more than mathe- 
matical.” % 

A revival of interest in Roman law, coincident with the successful affirma- 
tion of independence on the part of western European States and the estab- 
lishment of permanent missions, naturally brought out a Roman civil law 
interpretation to the law of legation. The failure of jurists to distinguish 
between ambassadors and legati, and the overemphasis on certain principles 
of Roman law encouraged the development of the idea that a State might 
exercise absolute authority over all acts committed within its domain, even 
as against ambassadors.*4 The method used by Etienne Dolet, of Orleans, 


30 Elementorum Jurisprudentiae Universalis Libri duo, tr. of the 1672 edition by William 
Abbott Oldfather, ed. by James Brown Scott (Oxford, 1931), IZ, 166. 

31 Op. cit., Ch. XIF, 135. 

32 Wicquefort, The Embassador and his Functions (tr. by Digby, London, 1716), Ch. I, 2. 

33 Idem, Ch. XXVII, 246. 

H Since, in the Roman law, the same underlying principles of sanctity protected both 
ambassador and provinoial legate, writers of the sixteenth century could state quite correctly 
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is a good example of how many writers of the time showed: a disregard for 
the distinction made by the Roman law between ambassadors and provincial 
agents. Dolet, writing in 1541, on “the immunity of ambassadors” made a 
nice restatement of the Roman law with respect to universal recognition of 
the ambassador’s inviolability and sacred character, but his use of the pas- 
sages from Justinian’s Digest relating to provincial legati to show the extent 
of diplomatic immunity made profound inroads upon that immunity.%® 
Gondissalvus de Villadiego in 1584, used the very same method, with the same 
result, namely, that the immunity of diplomatic agents was found to be 
greatly limited.8& Alberico Gentili in his treatise, De legationibus libri tres, 
1585, likewise used the Roman law conception in defining the civil obliga- 
tions of ambassadors. He said: “I hold that an ambassador should be subject 
to legal procedure on every contract which he enters into during his embassy.” 

“The purpose of this,” said Gentili (citing Salvius Julian, 100 B.C.), “is to 
prevent ambassadors from having the power of carrying home the property 
of others, or (resorting this time to Julius Paulus, 235 B.C.), to preclude the 
possibility of a situation in which no one would be willing to make a contract 
with them, and they would be in a certain sense barred from commerce.” 37 

Certain principles in the Justinian Code concerning the duties of judges 


the simple rules on inviolability of diplomatic representatives. For example, Frederic de 
Marselaer said: ‘‘ The sacred law of nations provides that a legate should be safe and inviolate 
even in the garrison of the enemy. . . . The legate is sacred among all peoples. Hence, 
if anyone perpetrates anything against the security of them it is a crime against the sover- 
eign.” Equitis Legatus Libri Duo (Antwerp, 1626), Dissertation xiii, “Inviolability,”’ p. 
259. 

2 He said: ‘‘. . . during the period of their ambassadorship, they possess, with reference 
to obligations contracted before their ambassadorship, the right of ‘summons at home,’ that 
is, of a postponement of trial until they return home at the close of their mission. The 
case is different if they have contracted obligations during their ambassadorship, for then 
they undergo trial in the country in which they hold that office. Otherwise ambassadors 
would be given the opportunity, by such immunity from prosecution, of carrying home the 
property of others. . . . The reason for suit against them not being allowed is to prevent 
their being called away from their duties as ambassadors once they have assumed them. 
For the same reason suit for entrance upon an inheritance is not allowed against an ambas- 
sador, lest he be hampered in the performance of his office. The same is true of suits brought 
by testamentary and hereditary creditors, though the ambassador is compelled to post 
securities until his return. If, however, he should be unwilling to give security, they will 
be admitted to possession of the inherited property. For what is to hinder an ambassador's 
performing his public office while the plaintiffs are in possession, as guardians, of the in- 
herited property?” Dolett, Stephani (Galli aurelts Liber unus), De officio legati, De immuni- 
tate legatorum, De legationibus Joannis Langiacht (Apud Steph. Doletum, Lugduni, 1641), 
“De immunitate legaiorum,” 21-30; tr. by Prof. James E. Dunlap, printed in this JOURNAL, 
Vol. 27 (1938), pp. 91-95. Compare these words with those of the Digest, supra, notes 
15 and 18. 

* Seo Tractatus de Legato, in Vol. XII, pt. IL, Tractatum Universi Juris, Venetiis, 1584, 
foll. 278v.-280v., Quaestto V, reprinted in De legaits et legationibus tractatus varis, ed. by 
Vladimir E. Hrabar (Dorpat, 1906), pp. 59, 61. 

37 Op. ctt., II, 106. Again, compare with the Digest, supra, note 15. 
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and the responsibility of public officials for their acts, though not specifically 
naming ambassadors, were thought by the students of Roman law to be so 
explicit in their enunciation that their application was universal. These 
principles were used freely in support of the premise that at Rome an ambas- 
sador was subject to the law. This interpretation of the Roman law may be 
summarized as follows: 

First. The vigor of publie justice requires the punishment of offenders. 

Second. The jurisdiction of the magistrates extends over all Torgnes, 
including ambassadors. 

Third. The Justinian Code allows limited jurisdiction over ambassadors 
by collection of customs tolls and prohibition on sale of arms to ambassadors. 

Fourth. Senators, Counts, illustrious persons are subject to the jurisdic- 
tion of the courts in criminal cases, to preclude the neglect and discourage- 
ment of prosecution for the public good. 

Fifth. Judges and clergymen enjoy their privileges no longer than they 
observe the rules of their office and lead a good hfe. 

Sizth. No injury is done in the execution of justice. 

Seventh. Legati are punishable for offenses committed during their em- 
bassies.58 

Following this doctrine, Honoré Bonet said that an ambassador might be 
held criminally and civilly responsible for the acts which he performed during 
his journey.2® Similarly, the Spanish Ambassador at London, Puebla, con- 
tended that the German Ambassador might be thrown into prison for his 
debts.4° Sir Edward Coke (1552-1634) in the Fourth Institute, Chapter 26, 
declared: 


But if a foreign Ambassador being Prorex committeth here any crime, 
which is contra jus gentium, as Treason, Felony, Adultery, or any other 
crime which is against the law of Nations, he loseth the privilege and 
dignity of an Ambassador as unworthy of so high a place, and may be 
punished here as any other private Alien, and not to be remanded to his 
Soveraigne but of curtesie. And so of contracts that be good jure 
gentium he must answer here. But if any thing be malum prohibitum by 
any Act of Parliament, private law or Custom of this Realme, which is 
not malum in se jure gentium, nor contra jus gentium, an Ambassador 
residing here shall not be bound by any of them: but otherwise it is of 
the subjects of either kingdom etc.* 


38 This summary is a condensed version of that stated and rejected by Zouche, Punish- 
ment of Ambassadors (London, 1717), Ch. IX, pp. 88-93. 

38° Si ung legat sur son chemin commetlott aucun délit, ud serott bien tenu pour celui de 
respondre en jugement.” Quoted by M. de Maulde-la-Clavière, La diplomatie au temps de 
Machiavel (Paris, 1892), 36, from L'Arbre des batailles by Bonet. 

OM. de Maulde-la-Claviare, op. cit., 36, citing Bergenroth, Calendar of letters, des- 
patches . . . preserved in the Archives at Simancas, I, XXIX. 

414 Coke’s Institutes of the Laws of England (London, 1644),-p. 153. Also, in the mid- 
dle of the sixteenth century, quoting from Procopius, Conrad Brunus (in De legationibus, 
Mainz, 1548, Book IV, Ch. I, p. 160) and Jean Hotman (in De la charge et digntté de Pambas- 
sadeur, 2nd ed., London, 1604, fo. 67b) reached the conclusion that immunity did not give 
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Grotius, in 1625, dismissed the view that the ambassador could be sued for 
debt with the remark that such opinions which were derived from the Roman 
law did not apply to ambassadors, but to the representatives of provinces or 
municipalities. Bynkershoek, ridiculing Wicquefort for saying that an 
ambassador could be sued on a contract made before a notary public, based 
his own idea in part on the Roman law with respect to provincial legates, and 
in part on the principle of necessarily protecting the ambassador in the per- 
formance of his functions. As Bynkershoek saw it, the movable or immova- 
ble goods of an ambassador might be seized and thus the ambassador forced 
to defend them, provided the goods were not of a personal nature and not 
goods without which he could not well exercise his diplomatic function.*® 

The influence of the Roman legal principle affected not only writers in the 
field of international law but permeated so much of the legal thought of the 
period that these principles found employment by the legislative and execu- 
tive departments of governments, thereby influencing international practice. 
The first, and possibly the most significant of all applications of the Roman 
doctrine, was its use in the Spanish Code system. Law LX, of Part VU, Title 
XXV of Las Siete Partidas, believed to have been completed in the year 1263 
by Alphonso X of Castile and jurists of the day, promulgated as the law of 
Castile, 1848, embodied the Justinian principles governing provincial legates. 
It provided as follows: 


Envoys frequently come from the land of the Moors and other coun- 
tries to the Court of the King, and although they may come from the 
enemy’s country and by his order, we consider it proper and. we direct 
that every envoy who comes to our country, whether he be Christian, 
Moor, or Jew, shall come and go in safety and security through all our 
dominions, and we forbid anyone to do him violence, wrong, or harm, or 
to injure his property. 

Moreover, we decree that although an envoy who visits our country 
may owe a debt to some man in our dominions, which was contracted 
before he came on the mission, he shall not be arrested or brought into 
court for it; but if he should not be willing to pay any debts which he 
contracted in our country after he came on the mission, suit can be 
brought against him for them, and he can be compelled to pay them by 
a judgment of court.4 


i 


the ambassador license to commit crimes against the State, and if he did, he could be pun 
ished therefor. For these references and quotations from Brunus and Hotman, see E. R. 
Adair’s excellent historical account in The Exterritoriality of Ambassadors in the Six- 
teenth and Seventeenth Centuries (London, 1929), pp. 16, 21. 

42 Grotius, Hugo, De jure belli ac pacis libri tres, tr. from the 1646 edition by Francis W. 
Kelsey, ed. by James Brown Scott (Oxford, 1925), II, 448-449. 

“ Traité du Juge Compéent des Ambassadeurs (The Hague, 1723), 168. Grotius, Wicque- 
fort and Bynkershoek were all cited in the elaborate memorandum upon the Rights of Am- 
bassadors drawn up by the jurisconsult, M. Pfefel, for the French Minister, le Duc d’ Aiguil- 
lon, in 1772 in the case of Baron de Wrech. For text of the famous declaration see Martens, 
Ch. de, Causes célèbres du drott de gens (2 vols., Leipzig, 1827), T. O, pp. 110-121. 

“4 Las Siete, Partidas, tr. and notes by Samuel Parsons Scott (Chicago, 1931), p. 1441. 
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The ultimate effect of this application of the Roman rule concerning provin- 
cial legati to foreign ambassadors would have been far-reaching, for it would 
have limited greatly the freedom of the ambassador in the Dp Taeg oi his 
functions.*® 

Monarchs and their advisers, though they felt free to do so, did not or 
follow the civil law concept—there was a practical deterrent as advanced by 
those who saw the expediency of the natural law doctrine. They took cog- 
nizance of the potent fact that a delicate international political situation 
failed to warrant the consequences which might accrue from an indignity 
committed upon the sacred character of a diplomatic envoy sent from a sov- 
ereign prince for the purpose of transacting important affairs of state. When, 
in 1571, the Bishop of Ross was found to have participated in a plot against 
the Crown of England, the civilian lawyers were of the opinion that the 
Bishop might be punished. The accused was, however, at that time able to 
cite two recent occurrences in which ambassadors were given no punishment, 
but merely commanded to leave the country.*® Notwithstanding the opinion: 
of the eminent civilians, the Bishop was only confined for a time and then 
banished from the kingdom.*? Thus, there was strong precedent in 1584, 


Professor Ernest Nys, the noted Belgian jurist, who made an extensive study in Le Droi 
d’Ambassadse jusqu’a Grotius, declared that Alphonso X of Castile, in the 18th century, 
copied the Roman law into the Siete Partidas. As Professor Nys pointed out, the legati 
differed from the ambassadors of the law of nations; the Roman official referred to was not 
sent to a foreign country, but was delegated to some province or city within the empire. 
Conversely, the legati sent to Rome were not envoys from a foreign State, but were only the 
representatives from a distant part of the Roman Empire subject to its own sovereignty. 
Nys, Ernest, Revue de Droit International et de Législation Comparée, XVI, 170. 

& The Spanish ambassador at Venice in 1601 defended the Spanish officer of justice who 
in that year entered by force into the quarters of the French ambassador resident at Valla- 
dolid and carried away to prison some of the servants and the ambassador's nephew with the 
design of having them tried. He said that an ambassador, though he be remitted to his 
natural judge for his actions before he undertook his embassy, yet he is obliged to answer 
before the judge resident upon the place, for that which befalls him after the beginning of 
his embassy. See Wicquefort, op. ctt., p. 249. 

The substance of the provisions of Las Stele Partidas were incorporated into a later Span- 
ish statute. See Clunet, Journal du Droit International Privé et de la Jurisprudence Com- 
parée, 1884, 332, reference by Dr. Slatin to the Spanish law, Recoptlactén de leyes, t. ix, 
tit. 31, sec. 7; also, Genet, Raoul, Tratté de diplomatie et de droit diplomatique (Paris, 1931), 
I, 572. 

48 For the case of Smith and Throgmorton, Ambassadors of Queen Elizabeth to France, 
1564, see M. de Flassan, Histoire générale et ratsonnée de la diplomatie française (Paris, 1811), 
T. IZ, 73. For the above case, and also case of Randolph and Tamworth i in Scotland, see 
Zouche, Punishment of Ambassadors, op. cii, 74. ; 

17? Seo Walker, Thomas Alfred, A History of the Law of Nations (Cambridge, 1899), I, 
179. Carlo Pasquali, long an official of the French Government, in 1598 observed that while 
justice might demand trial of a guilty ambassador, it was recognized from the standpoint of 
policy and prudence that the practicable way was to refrain from both trial and punishment; 
Legatus (Rouen, 1598), 422-425; Adair, op. c., 21-22. Though Jean Hotman in 1603, on 
the Roman law basis, reasoned that the ambassador should be liable for the punishment of 
certain crimes, he thought it perhaps the more practicable to turn the envoy over to his 
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when Gentili and Hotman were called upon by Queen Elizabeth’s Council to 
pass upon the propriety of bringing to justice Mendoza, the Spanish Ambas- 
sador, who had been detected in a conspiracy against the Queen. Gentili and 
Hotman each advised that an ambassador should not be punished but should 
be remanded to his sovereign. Some thirty years afterwards, speaking of the 
counsel which he and Gentili had given in the case of Mendoza, Hotman said, 
“We told them that the most expedient and customary method and the one 
most salutary for the State was to advise with his sovereign and to await his 
approval or disapproval.” 4 Similar forbearance was shown by the Venetian 
Government in 1618 toward the Spanish Ambassador, the Marquis de Bed- 
mar. Though there were many controversies involving rank and other forms 
of privilege in the seventeenth century, the sovereign in each country came to 
recognize that it was to his own advantage to respect the privileges of the 
representatives of another sovereign, ‘because on no other footing could he 
expect the privileges of his own representative to be respected. Hence mu- 
tual advantage and a sense of the fitness of things combined to ensure that 
the representatives of a foreign sovereign would not be regarded as subject 
to the local jurisdiction.” 49 

Sir Robert Cotton, 1624, decided in favor of exemption from trial in the 
ordinary courts, by basing his argument on a long line of decided cases 
demonstrative of the necessity and practicability of immunity, thus strength- 
ening the side of the ever-growing natural law theory of necessity.” The dif- 
ficulty of proving the existing law by citing the current practice of States was 
experienced by Grotius, who recognized the importance of giving attention 
to the extent to which nations had reached agreement upon the subject. His 
opinion was the simple statement that “this question can not be answered on 
the basis of precedents alone; for there is a sufficient number of precedents on 
both sides.” 3t The most valuable contribution of Grotius to the positive 
law basis of diplomatic immunity may have been his refusal to accept the 


principal, who could be counted upon to administer justice in the case. De la charge et 
dignité de Vambassadeur (2nd ed., London, 1608), fo. 70b-71b; Adair, op. ct., 21. 

48 Hotman, Jean, De la charge et dignité de ambassadeur (4th ed., 1616), quoted by Ernest 
Nys, in the Introduction to De legationibus libri tres by Alberico Gentili, op. cit., II, 21a~22a. 

49 The words of the text are from Sir Cecil J. B. Hurst, ‘Diplomatic Immunities--Mod- 
ern Developments,” 3, reprinted from The British Year Book of International Law, 1929 
(Oxford University Press, London, ete., 1929). Also see Walker, op. cit., 180, and Adair, 
op. cit., 90-91. 

60 Adair, op, ctt., 25, citing Harleian Manuscripts in the British Museum, 304, folios 40-41. 
Certain other notable positivists of the period, namely, Gentili, Marselaer and Zouche, had 
still greater difficulty in trying to state the law on the subject. See Gentili, De Legationibus 
Libri Tres, op. cit., Chs. XVII and XVII, pp. 108-114. After citing a limited number of 
ancient cases, and one Venetian case, Gentili said: “Why should I mention other cases? 
If it is permissible for the sovereign to make laws for the ambassador which do not impair 
the right of embassy, why should he not be permitted to enact a penalty for those who have 
broken the laws?” Idem, p. 109. 

 Grotius, Hugo, De jure belli ac pacts libri tres, op. ett., II, 442. 
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Roman usage with respect to provincial agents as governing the conduct of 
ambassadors sent and received by independent States. 

That difficulty in expressing or enunciating the positive law resulted in a 
resort to natural law doctrines, was demonstrated further by the conclusions 
of three other great writers, namely, Samuel. Rachel, 1628-1691; Johann 
Wolfgang Textor, 1638-1701, and Sir Matthew Hale, 1609-1676. Rachel, 
who tried always to distinguish natural law from the positive law, failed to 
find any great distinction in regard to the matter of ambassadors. in sup- 
porting his thesis, which he took from Grotius, that “the immunity of ambas- 
sadors outweighs any good which their punishment might do,” he quoted 
Roman and medieval authorities; and he cited both ancient and modern 
cases.52 Textor, in 1680, also using Grotius as a starting point, differentiated 
between the acts committed by an ambassador as part of his official function 
and those acts which he committed as an individual. Thus, by applying the 
Roman civil law of jurisdiction, the immunity of the ambassador was in a 
large part taken from him in respect to contracts, debts and private acts. 
Textor held that the legate who committed a wrong and thereby violated his 
legation, transgressed the limits of highest equity and henceforth became 
liable to the king or republic and was bound to either redress the loss or sub- 
mit to a penalty in the very place where the wrong was done. Having a very 
current case at hand in which no penalty was applied, Textor cited it as being 
expedient and said, “if a case actually arose, a King might sometimes do 
better not to punish an offending legate sent to him by another, but to remit 
the whole affair to that other, as our own ever-victorious Emperor did a few 
years ago in the case of the Spanish ambassador—not because no other course 
is open by the Law of Nations, but in order to avoid offense to the legate’s 
master and a sequel of greater evils.” "3 Sir Matthew Hale ignored the 
diverse views of writers on the subject of conspiracy, and analyzed three in- 
stances which had occurred in England, in none of which the ambassador was 
criminally prosecuted.* ‘The truth is,” said Hale, “the business of embas- 
sadors is rather managed according to rules of prudence, and mutual con- 
cerns and temperaments among princes, where possibly a severe construction 
of an embassador’s actions, and prosecution of them by one prince may at 
another time return to the like disadvantage of his own agents and embassa- 
dors; and therefore they are rather temperaments measured by politic pru- 
dence and indulgence, than according to the strict rules of reason and justice; 
for surely conspiracies of this kind by embaasadors are contrary to the trust 


De jure naturas et gentium dissertationes (appearing in Kiel, 1676), tr. by Jobn Pawley 
Bate (Washington, 1916), II, 196. ` BOp, cit, p. 146. 

4 The cases cited were as follows: The Bishop of Ross, agent and ambassador of the Queen 
of the Scots, Camden’s Eliz. sub anno 1571, p. 164, 165, 370; Mendoza, the Spanish ambassa- 
dor, sub anno 27 Eliz., Camden’s Elis., p. 296; Lord L’Aubespine, French ambassador, 
Camden’s Elis. sub anno 1587, pp. 378, 379. See Historia Placttorum Corone (The His- 
tory of the Pleas of the Crown), Hale, Sir Matthew (London, 1736), pp. 97-98. 
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of their employments, and may be destructive to the state whereunto they 
are sent and according to true measures of justice deserve to be punished, as 
acts of enmity, hostility and treachery by private persons.” 

This clear statement by a Lord Chief Justice of England describing a con- 
dition in the seventeenth century illustrates the revolution of the positive law 
in the field of diplomatic immunity. It shows both how and why the change 
occurred. At a time when the society of nations was young, those in charge 
of the destinies of so-called sovereign States had an important choice between 
a Roman law interpretation of the law of nations which would strengthen 
the authority of the local sovereign over his own domain and a natural law 
interpretation which would limit the local authority. The choice was made 
in favor of the latter, thereby assuring to the diplomatic representative im- 
munity from the jurisdiction of the State to which he was accredited. States 
were willing to accept, and did accept, limitations upon their jurisdiction in 
order that each might reciprocally gain from the greater security and advan- 
tage which would and did accrue by the universal acceptance of a principle 
which rendered protection to the channels of communication between States. 

Statesmen of today, like the foreign officers of the seventeenth century, 
have the opportunity of basing their precedents upon doctrine advocated by 
those who envisage the purpose of the law, and they can rid themselves of 
static law; for the persons who drafted the Harvard Research Convention 
and the Havana Convention on diplomatic immunity have given us that 
philosophy of action which Dean Pound asks from the jurist of the immediate 
future, namely, “a functional critique of international law in terms of social 
ends, not an analytical critique in terms of itself.” 


EDITORIAL COMMENT 
CANADA'S “WATER-TIGHT COMPARTMENTS” — 


The method by which a state proceeds to carry out commitments accepted 
by treaty, as through the enactment of appropriate legislation, is essentially 
a domestic matter. Yet it is one of utmost importance. That method may 
be fixed by provisions of the fundamental law; and they may have long ante- 
dated the acquisition by the entity concerned of an international personality ` 
or status. A judgment of the Judicial Committee of the Privy Council of 
January 28, 1937, is illustrative of the situation in this regard in which 
Canada now finds herself. 

The Dominion, as a member of the League of Nations, saw fit duly to accept 
three conventions ? which had been adopted by General Conferences of the 
International Labor Organization. These conventions were those concerning 
“Limitation of Hours of Work,” “Weekly Rest” and “Minimum Wages.” 3 
In order to give effect to these conventions and to make appropriate Cana- 
dian response to burdens thereunder, statutes were enacted by the Dominion 
Parliament, which received the royal assent. The Judicial Committee of 
the Privy Council was confronted with the question whether these Acts were 
ultra vires of the Parliament of Canada on the ground that as they affected 
property and civil rights within each Province, Provincial legislative ap- 
proval (which had not been yielded) was essential for their validity. l 

Their Lordships were quiek to perceive that the solution of this question 
was unrelated to the right of the Dominion to accept international conven- 
tions and should be distinguished therefrom. They said, in this connection: 


It will be essential to keep in mind the distinction between (1) the forma- 
tion and (2) the performance of the obligations constituted by a treaty, 
using that word as comprising any agreement between two or more sover- 
eign States. Within the British Empire there is a well-established rule 
that the making of a treaty is an executive act, while the performance of 
its obligations, if they entail alteration of the existing domestic law, re- 
quires legislative action. Unlike some other countries, the stipulations 
of a treaty duly ratified do not within the Empire, by virtue of the treaty 
alone, have the force of law. If the national executive, the Government 
of the day, decide to incur the obligations of a treaty which involve 


1 Attorney-General for Canada v. Attorney-General for Ontario and Others, T.L.R., Vol. 
53, p. 325; this JOURNAL, Vol. 31 (1937), p. 348. 

2 “The ratification was approved by order of the Governor-General in Council, was re- 
corded in an instrument of ratification executed by the Secretary of State for External Af- 
fairs for Canade, Mr. Bennett, and was duly communicated to the Secretary-General of the 
League of Nations.” 

*The Board adverted at length to the procedure involved in the preparation and con- 
summation of Labor conventions under Arts. 405 and 407 of the Treaty of Versailles. 

‘ These were the Weekly Rest in Industrial Undertakings Act, 1935, the Minimum Wages 
Act, 1935, and the Limitation of Hours of Work Act, 1935. 
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alteration of law, they have to run the risk of obtaining the assent of 
Parliament to the necessary statute or statutes. To make themselves as 
secure as possible they will often in such cases, before final ratification, 
seek to obtain from Parliament an expression of approval. But it has 
never been suggested, and it is not the law, that such an expression of 
approval operates as law, or that in law it precludes the assenting Parlia- 
ment, or any subsequent Parliament, from refusing to give its sanction to 
any legislative proposals that may subsequently be brought before it.® 


Far from intimating that the Government of the Dominion lacked the power 
validly to bind Canada to accept the commitments of the Labor conventions, 
even in so far as they might call for subsequent legislative enactments, the 
Committee confined itself to the inquiry touching the place of lodgment of 
the legislative power to be exercised in order to carry out what had been 
agreed upon. The test was sought and found in Sections 91 and 92 of the 
British North America Act of 1867.8 For the purposes of those sections— 
that is the distribution of legislative powers between the Dominion and the 
Provinces—there was said to be “no such thing as treaty legislation as such”; 
that the distribution was based on classes of subjects, and that as a treaty 
dealt with a particular class of subjects, so would the legislative power of 
performing it be ascertained.” Declared their Lordships in this connection: 
“It would be remarkable that while the Dominion could not initiate legisla- 
tion, however desirable, which affected civil rights in the Provinces, yet its 
Government not responsible to the Provinces nor controlled by Provincial 
Parliaments, need only agree with a foreign country to enact such legislation 
and its Parliament would be forthwith clothed with authority to affect Pro- 
vincial rights to the full extent of such agreement. Such result would appear 
to undermine the constitutional safeguards of Provincial constitutional 
autonomy.” 8 

Accordingly, it was concluded that while in the totality of legislative pow- 
ers, Dominion and Provincial together, Canada was fully equipped to make 
the requisite enactments, the legislative powers remained distributed, and 
that if in the exercise of her new functions derived from her new international 
status she incurred obligations, they must, in so far as legislation was con- 
cerned when they dealt with Provincial classes of subjects, “be dealt with 


’ They added: “Parliament, no doubt, as the Chief Justice pointed out, has a constitutional 
control over the executive, but it cannot be disputed that the creation of the obligations 
undertaken in treaties and the assent to their form and quality are the function of the execu- 
tivealone. Once they are created, while they bind the State as against the other contracting 
parties, Parliament may refuse to perform them and so leave the State in default.” 

* For the text thereof, see this JOURNAL, Vol. 4 (1910), pp. 38-67. 

? The Board said that it had to be admitted that, normally, the legislation here involved 
came within the classes of subjects assigned by Sec. 92 exclusively to the legislatures of the 
Provinces—namely, property and civil rights in the Province; and that it was not within the 
enumerated classes of subjects in Sec. 91, and appeared to be expressly excluded from the 
general powers given by the first words of that Section. 

t This JouRNAL, Vol. 31 (1937), p. 356. 
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by the totality of powers; in other words, by codperation between the Do- 
minion and the Provinces.” ® 

The result of this conclusion is perhaps as important as the reasoning re 
produced it. It reveals a situation where a country which is possessed of 
statehood in an international sense, with the incidental privilege of conclud- 
ing treaties, encounters what may be regarded as domestic barriers to be over- 
come in the performance of contractual obligations. It is not supposed that 
the Provincial Legislatures would be disposed to decline affirmatively to enact 
measures which by implication the Dominion might agree to have enacted. 
Therefore, it would be inappropriate to suggest that the performance of Cana- 
dian commitments calling for legislative approval by the Provinces would 
ever be problematical. Nevertheless, the distribution of the requisite legis- 
lative powers and the possible difficulty of obtaining the exercise of them in 
their totality may serve to deter a Canadian Government justly solicitous of 
Canadian respect for Canadian commitments from binding the Dominion 
to certain classes of conventions without solid assurance of the requisite 
Provincial support. 

From a practical point of view there may be little dotada between the 
faults of a treaty which is ultra vires of the governmental agencies which es- 
say to bind a contracting party, and those of one which, however. validly 
concluded and binding upon such party, leaves in doubt the question whether 
performance will be effectuated because of the number of domestic pos- 
sessors of legislative authority whose united acquiescence is essential to the 
performance of the agreement. Despite the assumption which is believed to 
be a reasonable one, that Canada will always be disposed to exercise the best of 
faith in the performance of her treaties, one perceives the difficulties confront- 
ing her so long as her fundamental law remains what it is. In the words of 
the Judicial Committee of the Privy Council: “While the ship of state now 
sails on larger ventures and into foreign waters she still retains the water- 
tight compartments are are an essential part of her original structure.” _ 

CHARLES CHENEY HYDE 

? This JovrNaL, Vol. 31 (1937), p. 357. 

10 Declared Mr. Charles E. Hughes in an address before the Union League Club of New 
York, March 26, 1919, on the proposed Covenant for a League of Nations: “There is nothing 
in our history to give assurance that Congress would recognize the authority of the treaty 
power to bind Congress to declare war in a cause that it did not approve. The decision as 
to the policy, as to the existence of the duty, and as to the power to create the duty, would 
rest with Congress. Whether or not Congress would feel itself bound to respond, or would 
take the position that, in so vital a matter as a resort to war, it could not be pledged in ad- 
vance without its consent, is a question which must be left to the event... . 

‘The point is that Congress would be the Judge of its obligation and would determine to its 
own satisfaction the question whether the treaty power could impose and had imposed upon 
Congress the duty to act under the provision of the Covenant, although Congress believed 
that such action would be contrary to the interests of the country. .. . 

“Tt is a very serious matter for the treaty-making power to enter into an engagement call- 


ing for action by Congress unless there is every reason to believe that Congress will act ac- 
cordingly.” (Quoted in Hyde, International Law, II, 24, footnote 1.) 
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THE EMANCIPATION OF EGYPT 


There was dramatic significance in the formal admission of Egypt into the 
~ League of Nations on May 27, 19387. It was the logical fulfillment of the 
independence of Egypt as defined and promised by the Treaty of Alliance of 
August 26, 1936, between England and Egypt. The qualified nature of that 
independence was commented on in the issue of this JOURNAL of April, 1937, 
when it was pointed out that the paramount interest of England in the Suez 
Canal. must always require a certain degree of ascendency and control in 
Egyptian affairs. 

The immediate significance of the presence of Egypt in the League of 
Nations under the sponsorship of both England and of Turkey, the ancient 
suzerain of Egypt, lies in the fact that the hateful servitude of the Capitula- 
tions, which had lasted for more than four hundred years, was abolished at 
the Montreux Conference on May 8, 1987. This was indeed a real victory, 
comparable to that of Turkey at Lausanne in regaining the right to militarize 
the Dardanelles and the Bosphorus. By peaceful negotiations and the 
persuasion of reason Egypt was able to accomplish what Turkey effected in 
1914 by the arbitrary and unpleasant process of the unilateral denunciation 
of the Capitulations. 

The convention signed at Montreux on May 8, 1937, together with its 
annexes and accompanying agreements, contains the following main pro- 
visions: The capitulatory régime will be completely terminated by 1949. 
During the intervening ‘‘transitional period” all foreigners will be subject to 
Egyptian laws and taxation. The extraordinary right of the Capitulatory 
Powers to veto legislation affecting foreigners no longer exists. The Mixed 
Courts, however, will continue to have jurisdiction until 1949, in accordance 
with the Judicial Organization Regulations drawn up at Montreux. The 
Consular Courts are permitted to retain jurisdiction over their respective 
nationals during the “transitional period” in questions concerning personal 
status, such as marriage, divorce, guardianship, etc. This privilege applies 
only to those Powers that signified their desire to exercise this jurisdiction 
when signing the Montreux Convention. Foreign consuls are to be subject 
to the jurisdiction of the Mixed Courts under the reserve of diplomatic rights. 
It is further provided that “Until the conclusion of Consular conventions 
. . . during a delay of three years from the date of the signing of the present 
Convention, Consuls will continue to enjoy the immunity which is at present 
granted to them concerning the premises of the Consulate and matters of 
taxation, Customs duties and other public contributions.” (Article 7 d.) 

Egypt agrees not to discriminate against foreigners in its legislation, espe- 
cially in fiscal matters, whether as individuals or foreign corporations, or 
Egyptian corporations in which foreigners hold substantial interests. This 
will permit American business interests to carry on under their own charters 
and regulations during the “transitional period.” 

The Egyptian Prime Minister, Nahas Pasha, in a formal communication 
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addressed to the American Minister, the Honorable Bert Fish, dated May 
8, gave assurances that existing educational, charitable, and archsological 
institutions of the United States in Egypt may continue their activities 
“pending subsequent agreement or until 1949.” The principal American 
institutions concerned are the American University in Cairo, the. Assiut 
Hospital, some twenty mission schools, the Chicago University excavations 
at Sakhara, the Metropolitan Museum excavation at en and the Har- 
vard University Museum in Cairo. 

Nahas Pasha also affirmed that “within the limits of the customs recog- 
nized in Egypt regarding religions other than the state religion, freedom of 
worship shall continue guaranteed to all religious institutions of the United 
States of America on the condition that there is no offense against public 
order or morals.’ 

There was considerable discussion at the Montreux Conference concerning 
the thorny question of the status of “protégés” of foreign Powers. A com- 
promise agreement of a complicated nature was reached whereby distinctions 
were made between Levantine, Syrian, Palestinian, Transjordanian, Libyan 
and other native protected subjects, and between Moslems and non-Mos- 
lems, as well as between criminal and penal cases. Cases affecting non- 
Moslems in some instances may be brought before the Mixed Courts. 
Exceptions are made also in some instances concerning Moslem protégés. 
Questions of personal status may be brought before the Ecclesiastical 
Tribunals of the various religious communities in Egypt. Protected sub- 
jects of Egyptian nationality will resume that nationality? 

The Montreux Conference would seem to have effected a satisfactory and 
opportune solution of a most complex and troublesome problem. The 
recognition, however, of the necessity for a “transitional period” of twelve 
years before Egypt can be entrusted completely with full jurisdiction over 
foreigners inevitably suggests the inherent difficulties of adjustment to 
international exigencies. In the light of recent history one may reasonably 
question whether England can afford to accept a subordinate position in 
Egyptian internal affairs, or whether Egyptian legislation and judicial insti- 
tutions will prove adequate for the protection of foreign interests. It may 
prove painfully difficult for Egypt to develop those qualities of self-control 
and tolerance which are essential for the safe exercise by democracy of 
international responsibilities. 

The American Delegation at the Montreux Conference, under the able 
direction of the Honorable Bert Fish, American Minister to Egypt, was 
generously credited by the Egyptian Government with having played an 
important mediatory rôle, especially in its support of the demand by Egypt 
for a transitional period of twelve years, instead of eighteen years, as claimed 
by some of the other Capitulatory Powers. PHILIP MARSHALL Brown 


i From N. Y. Times of May 9, 1937. 
2 From the Egyptian Gazette of May 8, 1937. 
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COMMITTEE OF EXPERTS, PAN AMERICAN CODIFICATION OF INTERNATIONAL LAW 


On April 5, 1937, there convened in Washington the first meeting of the 
Committee of Experts t for the codification of international law elected by 
the Governments of the American Continents under Resolution LXX of the 
Montevideo Conference of 1933. This resolution provided for a system of 
national nominations, five lawyers from each country, from which panel of 
105 seven were to be elected as a standing committee to choose subjects ripe 
for codification and then to prepare questionnaires for submission to the, 
National Commissions on Codification, who were to send their answers to 
their respective governments for transmission to the Pan American Union. 
Thereupon a new meeting of the Committee of Experts was to be convened, 
which was to classify and codrdinate the answers received, and thereupon 
prepare concrete bases of discussion for transmittal to the International Com- 
mission of American Jurists created by the Third Inter-American Confer- 
ence at Rio de Janeiro in 1906. This commission was given plenipotentiary 
powers. The Committee of Experts was to be a subcommittee of, and its 
members ex officio members of the Rio Commission. 

‘This method of initiating the work of codification, which resembles that 
adopted by the League of Nations in preparation for the Hague Codification 
Conference of 1930, was designed to replace the ineffective method projected 
at the Havana Conference of 1928, at which, in addition to the National 
Commissions who were to initiate projects, three permanent commissions of 
revision were established, one at Rio de Janeiro on public international law, 
one at Montevideo on conflict of laws, and one at Havana on private law sus- 
ceptible of uniform legislation. The permanent commissions would almost 
necessarily consist only of nationals of the countries in which they were 
established. These permanent commissions were to present their reports 
through the Pan American Union to the governmenis for the expression of 
their views and to national societies of international law, and, having re- 
ceived all the authoritative assistance possible, were to organize the material 
and submit drafts to the Council of the American Institute of International 
Law for technical examination and revision. Then the governments, with 
the aid of the International Commission of Jurists, if desired, were to con- 
sider and, if favorable, adopt the resulting drafts. 

The Havana method having proved impractical, the Montevideo Confer- 
ence suppressed the permanent commissions and provided for the Com- 
mittee of Experts as the appropriate method of initiating codification. At 
the Buenos Aires Conference of 1936, however, there was adopted Resolution 
VI on Codification, which helped to confuse thesubject. On the assumption 


1 The committee consisted of the following persons: Dr. Afranio de Mello Franco (Brazil), 
Chairman; Dr. Victor M. Maúrtua (Peru); Dr. Alberto Cruchaga (Chile); Dr. Eduardo 
Suarez (Mexico); Dr. Luis Anderson (Costa Rica); Mr. Edwin Borchard (United States). 
Dr. Saavedra Lamas (Argentina) was not present. The committee is to meet annually in 
various cities of the American Continents. 
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that the experts could not meet with the frequency and continuity believed 
to be necessary to undertake the preparatory work, Resolution VI provided 
for the reéstablishment of the Permanent Commissions at Rio de Janeiro, 
Montevideo, and Havana. Doctrinal studies were again.to originate in the 
National Commissions for submission to the Permanent Commissions, by 
whom drafis of treaties were to be elaborated for submission to the Com- 
mittee of Experts for revision and codrdination. The drafts, with a report 
of the committee, were then to be presented through the Pan American 
Union to the respective governments and by them in turn to be sent to the 
International Commission of American Jurists. 

When the committee met in Washington in April it was faced with a letter 
from Dr. Saavedra Lamas, Argentine Minister of Foreign Affairs, challenging 
its jurisdiction to proceed with the preparation of questionnaires, on the 
ground that the 1936 Buenos Aires method had superseded the Montevideo 
method. There was some justification for this view; and it was clear that 
the Montevideo and Buenos Aires methods were in conflict. Judging from 
the experience with the Havana resolution and the fact that even now, nine 
years later, only ten countries have appointed national commissions— 
Argentina only in 1937—it seems doubtful whether the system of initiating 
codification through the national commissions is likely to be successful. 
They may prove more helpful as advisory bodies. But in view of the challenge 
to the jurisdiction of the Committee of Experts with respect to initiating 
general codification, the committee decided to refer the issue to the Lima 
Conference of 1938 with the suggestion that that conference resolve the con- 
flict by a new resolution. 

The Buenos Aires Conference had by separate resolutions referred certain 
specific subjects to the Committee of Experts for the presentation of draft 
codes to the next Pan American Conference. It was at first suggested by 
Dr. Saavedra Lamas that even as to these the Buenos Aires method of codi- 
fication should be adopted; but this view, it is understood, was later with- 
drawn. The Committee of Experts therefore agreed to divide among them- 
selves the specifically assigned subjects, each member serving as reporter on 
one subject, and by an exchange of views and a special conference one month 
prior to the scheduled Lima Conference in 1938, to have ready for submission 
to the conference as many drafts as possible. The subjects, as assigned, 
were the following: Projects on conciliation and arbitration (Drs. Mello 
Franco and Matirtua); Definition of an Aggressor (Dr. Mello Franco); Con- 
flicts of Nationality (Dr. Cruchaga); Immunity of Government Ships (Dr. 
Suarez); Mexican Peace Code (Dr. Anderson); Pecuniary Claims (Mr. 
Borchard). i 

_ Codification is always a slow process. How far it can prove effective as to 
subjects on which there is fundamental discord, is problematical. Only 
experience can determine how far differences can be resolved by discussion 
and how far governments will yield their views. But there is some justif- 
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cation for hoping that on few subjects are the opinions on international law 
on the American Continents so inflexible as to defy reconciliation and 
codrdination and that, given an appropriate desire to codperate and an agree- 
ment on the method of procedure, progress can gradually be made. 

EDWIN BoRCHARD 


THE QUESTION OF CANADIAN PARTICIPATION IN INTER-AMERICAN CONFERENCES 


At a recent meeting of the Canadian League of Nations Society the ques- 
tion was raised as to the possibility and desirability of participation by 
Canada in Inter-American Conferences and in the Pan American Union. 
Conflicting points of view were presented, embracing both the domestic 
issues involved and the advantages and disadvantages from the point of view 
of international coöperation. Apparently there was no difference of opinion 
as to the constitutional aspects of the problem. Since the Imperial Confer- 
ence of 1926 and the Statute of Westminster of 1931, Canada has possessed 
complete freedom in the determination of its foreign policies: it may sign. 
and ratify treaties with nothing more than the formality of notifying the 
British Foreign Office that it has done so; it may be represented at diplomatic 
gatherings in its own right; it may give or deny recognition to a de facto 
state or to a de facto government without so much as reporting its decision to 
the head of the Empire or to the other members of the British Common- 
wealth of Nations; it is in actual practice, as distinct from legal forms, an in- 
dependent sovereign state, an international person in its own right. 

That certain definite advantages would accrue to the American com- 
munity of nations from the inclusion of Canada in its membership would 
seem to give rise to little difference of opinion. Since the British North 
America Act of 1867, Canada has possessed a stable constitutional govern- 
ment. It has not only set up the machinery of popular control, but it has 
developed traditions which assure the continuance of the orderly processes 
of democratic administration. As a member of the Inter-American Con- 
ference, Canada might, therefore, be expected not only to be itself an ex- 
ample of a successful democracy, but as such to give its support to the prin- 
ciple recently affirmed by the United States delegation at Buenos Aires, that 
the continuance of democratic institutions within the American states is a 
vital condition of their peaceful relations. 

Moreover, with its background of constitutional government and stable 
political traditions, Canada might be expected to take a constructive part in 
the development of new principles of law to meet the changing conditions of 
American international life. There is little doubt, for example, that Canada 
would have supported strongly the Declaration of Principles of Inter-Ameri- 
can Solidarity and Codperation adopted at Buenos Aires, affirming the 
principle of the equality of states, proscribing territorial conquest, condemn- ` 
ing intervention and the forcible collection of publie debts, and accepting the 
obligation of the pacific settlement of international disputes—a declaration 
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which, in spite of its repetitions of principles earlier adopted, may well prove 
to be one of the guiding posts of progress upon the American continents. It 
is equally to be expected that the presence of representatives of Canada 
would strengthen the machinery of common consultation created at Buenos 
Aires for the coérdination of efforts to prevent war. No one who has fol- 
lowed the progressive attitude taken by Canada in the deliberations of the 
Council and of the Assembly of the League of Nations should have any 
doubt as to the valuable contribution that Canada might make to the de- 
velopment of the procedure of consultation among the American states into 
an effective agency of peace. 

A generation ago the United States might have had a strong personal 
motive for urging the participation of Canada in the International Confer- 
ences of American States. At that time we were the object of suspicion and 
distrust on the part of many of the Latin American states. The Monroe 
Doctrine was looked upon as a means of justifying intervention in the domes- 
tic affairs of weaker states; while the economic exploitation of backward 
countries by citizens of the United States seemed to carry a greater threat to 
their independence than that from which they were said to be protected by 
the Monroe Doctrine. But those conditions have now changed; and the ` 
present friendly relations between the United States and its Latin American 
neighbors make it possible to consider the issue of Canadian participation in 
American affairs entirely upon its own merits. 

What of the relations of Canada to the Monroe Doctrine? Would Can- 
ada, as a member of the British Commonwealth of Nations and of the Em- 
pire, find itself in any way embarrassed by the Convention for the Mainte- 
nance, Preservation and Reéstablishment of Peace, signed at Buenos Aires, 
which in a sense “‘continentalizes’”’ the Monroe Doctrine by making a threat 
to the peace of the American Republics the common concern of all of them 
collectively? Thereisnoreasontothinkso. The original Monroe Doctrine 
did not include Canada in its terms; but for the past thirty years or more, 
since the Canadian immigration policy began to give rise to controversies 
with Japan, there is little doubt that the Government of the United States 
would regard an attack upon Canada as properly within the Monroe Doc- 
trine. In the unlikely event that a continental Power might, after a vic- 
torious war in Europe, seek to extend its control over Canada, there is 
equally little doubt that the United States would see in such action a threat 
to its own safety and peace. 

So far as the objection goes that the participation of Canada in Inter- 
American Conferences might have the effect of weakening its loyalty to the 
League of Nations and drawing it away from active participation in the de- 
liberations of Geneva, there is no more reason to expect such a result than in 
the case of any one of the sixteen Latin American states that are members of 
the League. Nothing was clearer at Buenos Aires than that certain of the 
American states, members of the League, were determined that no agreement 
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should be entered into which would prevent their coöperation with the 
League to the fullest extent. They were ready to consult in the event of a 
threat to the peace of the American Republics; but they were equally insist- 
ent upon maintaining their obligations under the Covenant of the League; 
and they found nothing inconsistent in the two positions. The present atti- 
tude of the Canadian Government toward the League appears to be one of 
coöperation without commitments, of loyalty to the principles of the League 
in spite of loss of faith in consequence of the failure of sanctions in 1935. 
There seems reason to believe that a revived League, a League facing the 
problem of economic readjustments as one of the conditions of collective se- 
curity, would once more get active support from Canada. 

The question of Canada’s own interest in closer coöperation with other 
American states is, of course, one which Canadians alone can decide. Ap- 
parently there exists a division of opinion upon the balance of gain and loss, 
with a substantial body of influential opinion in favor of coöperation. On 
the one hand, it would be of obvious political advantage to Canada to be 
given greater assurance of defense against attack should a disaster befall the 
British navy. While Canada may at present count upon the protection of 
the United States, it is obviously embarrassing to Canadians to frame a 
policy of national defense based upon such considerations; whereas if Canada 
were a party to the treaty recently signed at Buenos Aires, it would enjoy 
such protection as one of a group collectively pledged to consult together to 
meet the situation brought about by a threat to the peace of America. The 
economic advantages to Canada, are likewise obvious. For Canada has im- 
portant financial investments in Latin America, and their security is in large 
part dependent upon the peaceful development of the states in which they 
are located. Trade relations would doubtless increase with closer political 
contacts. On the other hand, the political situation in Canada presents 
many obstacles to closer coöperation with the American states. Conceding 
that the balance of gain and loss were heavily on the side of codperation, he 
would be a bold statesman who would risk giving to the opposition the 
chance to raise the accusation of weakening the bonds of the Empire; and in 
the Province of Quebec there would doubtless be the fear lest closer associa- 
tion with the United States would endanger the unique civilization of that 
section of Canada which remains as a world apart. 

The resolution taken at the close of the Canadian League of Nations So- 
clety is worth recording: 

Viewing with interest the aspirations and recent developments of the 
Pan American Union; believing that Canada should codperate with the 
other nations in the Western Hemisphere in collective action to prevent 
war and insure the conditions of peace; but noting the position and ob- 
ligations of Canada as a member (a) of the League and (b) of the British 
Commonwealth of Nations; [the Fifteenth Conference of the League of 


Nations Society in Canada| urges that Canada’s relations with the other 
states of the Western Hemisphere and with the Pan American Union 
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should be the subject of serious and careful study during the coming 
year with a view to the possibility of voting on a eh to be pre- 
pared and presented to the next annual conference. 


- CHARLES G. Fenwick 


EXTRADITION FROM THE UNITED STATES OF AMERICAN CITIZENS UNDER EXISTING 
TREATIES 

In order to suppress crime in the modern world, close coöperation is 
required not only between the various penal jurisdictions within one and 
the same sovereign state, but also internationally between sovereign juris- 
dictions. To assure this end, treaties for the extradition of persons 
charged with crime have become both more numerous and more extended 
in their scope during the past half century. When, therefore, a defect 
appears in the extradition machinery between highly civilized states, the 
event is one of importance to the whole structure of extradition. 

As a result of the decision of the Supreme Court of the United States on 
November 9, 1936, in the Neidecker cases! the President was found to be 
without authority to extradite citizens of the United States charged with 
crime in France, although the alleged crime was admittedly within the 
description of crimes for which extradition could be sought. The respond- 
ents, native-born citizens of the United States, were charged with the com- 
mission of crimes in France, extraditable under the treaty of 1909. Having 
fled to the United States, they sued out writs of habeas corpus to prevent 
their extradition under a preliminary warrant issued by a United States 
commissioner. The habeas corpus writs challenged the power of the Presi- 
_ dent to surrender the respondents to France. The Circuit Court of Appeals 

reversed the order of the District Judge who had held the respondents and, 
upon appeal, the Supreme Court affirmed the decree which discharged the 
respondents. If the respondents had been charged with having committed 
a murder in France, the result would have been the same on principle, and 
yet no jurisdiction of the United States would have been competent to try 
the prisoners. The Supreme Court declared such lack of authority to be 
“regrettable,” which indeed it is in the highest degree. 

The Supreme Court pointed out (per Hughes, C. J.) that the power to 
provide for extradition pertains to the national government, and not to 
the States; but, albeit a national power, it is not confided to the Executive 
in the absence of treaty or legislative provision. 

The controlling provisions of the treaty of 1909 with France are as 
follows: 


Article I. The Government of the United States and the Govern- 
ment of France mutually agree to deliver up persons who, having been 
charged with or convicted of any of the crimes or offences specified in 
the following article, committed within the jurisdiction of one of the 


1 Valentine v. United States ex rel. B. Coles Neidecker et al., three cases, 299 U. 8. 5. 
Reported also in this JOURNAL, Vol. 31 (1987), p. 184. 
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contracting parties, shall seek an asylum or be found within the terri- 
tories of the other: Provided that this shall only be done upon such 
evidence of criminality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would justify -his or her 
apprehension and commitment for trial if the crime or offence had been 
there committed. 


Article V. Neither of the contracting parties shall be bound to 
deliver up its own citizens or subjects under the stipulations of this 
convention. 


In the absence of a conventional or legislative provision, there is no 
authority vested in any department of the government to seize a fugitive 
criminal and surrender him to a foreign Power.? There being no legislative 
authority, the question decided by the court was the narrow one whether 
the power to surrender the respondents was conferred by the treaty itself. 

Upon closer examination of Article V, one is compelled to admit that it is 
explicit in the denial of any obligation to surrender citizens of the asylum 
state; but it is not so explicit upon the other branch of the question, that is 
to say, whether it confers upon the President the discretion to extradite 
citizens of the United States. The treaty of 1909 with France omits a 
clause found in some of our extradition treaties, for example, the treaty of 
1899 with Mexico, which, in Article IV, provides as follows: 


Neither of the contracting parties shall be bound to deliver up its 
own citizens or subjects under the stipulations of this convention, but 
the executive power of each shall have the power to deliver them up, 
if in its discretion, it be deemed proper to do so. 


The court pointed out that in the previous treaty with France, that of 
1843, no exception was made with regard to the extradition of citizens of the 
asylum state. France, however, refused to recognize any obligation to 
surrender her citizens. In the interval between 1843 and 1909, the language 
of the present treaty had appeared, first in our extradition treaty with 
Prussia of 1852, and particularly in the treaty with Mexico of 1861. It was 
with reference to the interpretation of the Mexican treaty of 1861 that the 
Department of State, successively under Secretaries Fish, Frelinghuysen, 
Bayard and Blaine, had held that the President had no discretionary au- 
thority to surrender citizens of this country. This view had also received 
the approval of a United States District Court. 

If the question had been entirely one of original interpretation, one might 
have been inclined to say that the phrase: “Neither of the contracting parties 
shall be bound to deliver up its own citizens,” with the parallel French text 
“ne seront pas obligées,” was but a natural method of saying that the parties 
were not bound to extradite, but had the discretion to do so according to 
their best judgment. It might be contended that if this had not been the 


3 Cf. John Bassett Moore, Extradition and Interstate Rendition, I, p. 21. 
1 Ex parte McCabe (1891), 46 Fed. 363. 
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intent, the article would have been framed categorically so as to provide 
that the contracting parties will not extradite their nationals. Especially 
would such an interpretation be possible in view of the well-known practise 
of the French Government not to extradite French nationals, taken to- 
gether with the competence granted to French courts to punish nationals 
for crimes committed abroad. This is indeed the interpretation urged by 
Garner in his editorial comment upon the decision of the Circuit Court of 
Appeals in the instant cases.‘ It is also the opinion advanced by Preuss in 
reviewing the effects of the decision of the Supreme Court rendered in 
affirmance.5 

On the other hand, it can be argued with equal force that, in 1909, when 
the treaty under construction was negotiated, the interpretation that the 
clause gave the President no discretionary authority to surrender nationals 
had been repeatedly given to it by the Department of State. After all, a 
treaty is a contract, and the previous course of dealings between the parties 
cannot be left out of account in its interpretation. What is deeply signifi- 
cant in this regard is that the United States had, in 1899, already negotiated 
a new extradition treaty with Mexico, clearing up the same difficulty with 
which we are now confronted, by expressly granting discretionary power to ` 
the Executive. If it had been the intention to grant’ such power in the 
French treaty, why was the corrective language of the Mexican treaty 
omitted from the French treaty? Without the corrective clause, Article V 
constitutes an exception to Art*sle I, and the fact that it is contained in a 
separate article does not alter its effect. To infer a grant of discretionary 
power from a negative treaty-clause could scarcely be expected of. the 
Supreme Court, especially in a period in which ‘both the executive and the 
legislative branches of the government are jealous of the powers of the | 
court, even of those assumed and exercised by it almost from the beginning. 

The corrective clause granting discretionary power is found in our extra- 
dition treaties with the Argentine Republic (1896), Guatemala (1903), 
Japan (1886), Mexico (1899), Nicaragua (1905), Orange Free State (1896) 
and Uruguay (1905). Unfortunately, the corrective clause has been 
omitted not only in the treaty with France but also in treaties signed since 
1900 with about thirty other nations, the last two being with Germany in 
1930 and with Greece in 1931.8 

If a grant of discretionary power had been found to exist, much embar- 
rassment would have been avoided, even though it would leave the treaty 
relationship between countries which do not extradite their nationals and 
those whose legislation fails to grant jurisdiction to punish for crimes com- 


‘James W. Garner in this Jovgnan, Vol. 30 (1936), p. 480. 

8 Lawrence Preuss in Revue tnt. française du droit des gens, March-April, 1937. 

® Collated by Preuss, ut cH. The Draft Convention of the Harvard Research contains a 
mandatory provision (Art. 7) for the extradition of nationals. Cf. Supplement to this 
JOURNAL, Vol. 29 (1935), p. 133. 
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mitted abroad, in a one-sided contract without reciprocity. Here indeed 
lies the real crux of the situation. It is not a mere matter of the interpreta- 
tion of a particular treaty, but of establishing a modus vivendi between 
nations whose laws- upon jurisdiction to punish for crime are hopelessly in 
conflict. 

Accepting the decision as final, as indeed we must, the remedy lies with 
Congress or with the treaty-making power. The following possible reme- 
dial methods, therefore, suggest themselves: 

(1) Statutory provision for extradition in such cases by act of Congress, 
such statutory provision to be either (a) mandatory, or (b) discretionary; . 

(2) Specific treaties conferring upon the Executive either (a) mandatory, 
or (b) discretionary power; 

(3) A multipartite treaty of extradition for extraditable offences, either 
(a) mandatory, or (b) discretionary. 

The fact that reciprocity cannot be assured with nations who have juris- 
diction to punish their nationals for crimes committed abroad, should not 
be insisted upon where the administration of justice is such that a fair trial 
can be assured to citizens of the United States. It can hardly be assumed 
that the Supreme Court was influenced by this lack of reciprocity in reaching 
its decision, because the Supreme Court had already held in a case which it 
cites, that extradition treaties need not be reciprocal and that, therefore, in 
relation to our treaty with Italy, for example, ‘it would seem entirely sound 
to consider ourselves as bound to surrender car citizens to Italy, even though 
Italy should not, by reason of the provisions of her municipal law, be able 
to surrender its citizens to us.” 7 

The real criterion is whether a fair trial can be had under the laws of the 
requesting state. At this point, however, a consideration of policy enters, 
which affects the maintenance of good relations. Where discretion is 
granted under a treaty, the President should not be placed in the position 
of declining to extradite upon the ground that the accused citizen cannot 
receive a fair trial in the particular country. A refusal to extradite, even 
though not expressly upon this ground, might be considered by the request- 
ing state to have been based upon this*ground, thus compromising good 
relations under the treaty. This difficulty was considered by the Com- 
mittee on International Law of the New York County Lawyers’ Association 
in January, 1937, and for this reason the adoption of a multipartite treaty 
of extradition with discretionary power was not recommended. The com- 
mittee also did not favor a mandatory provision even with nations whose 
systems of justice would insure a fair trial, because particular instances 
may arise from time to time where, in the sound discretion of the President, 
extradition should be denied. 

The impossibility of adequately prosecuting a crime in a Jurisdiction far 
removed from the one in which the crime was committed, is obvious. The 

' Chariton v. Kelly (1918), 229 U. S. 447; this JOURNAL, Vol. 7 (1913), p. 637. 
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country of asylum has a less immediate interest in prosecuting crimes com- 
mitted in a foreign country. One would have to assume a community of 
moral interest sincerely accepted and acted upon between the nations of 
the world, an assumption difficult to make in a period of extreme national- 
ism. Furthermore, it is more difficult and more expensive, if not impossible, 
to present the evidence and to obtain the attendance of witnesses at a trial 
far removed from the place where the crime was committed. The Institute 
of International Law, at its Oxford meeting in 1880, adopted a resolution in 
favor of the extradition of nationals between nations having mutual con- 
fidence in their judicial institutions because the recognition of jurisdiction 
in the forum delicii is a method which assures the proper administration 
of penal justice.® 
The most direct method of meeting the present “regrettable” situation 
seems to the writer to be a general statute empowering the President, in his - 
discretion, to extradite American citizens charged with crimes or offences 
committed abroad, wherever a treaty is in force with the requesting state 
by which it is mutually agreed to deliver up persons who have been charged 
with or convicted of the particular crimes or offences, provided the evidence 
of criminality is such as to justify the apprehension and commitment of such 
persons for trial if the crime or offence had been committed where the ac- 
cused shall be found. Such a statute would not change the interpretation 
of any treaty, but it would serve to grant discretionary power to the Ex- — 
ecutive where such power has now been found to be lacking. It would 
avoid the necessity of re-negotiating a large number of extradition treaties 
with many countries and it would immediately close up a lacuna which, if 
allowed to continue, would soon become scandalous. This method also 
avoids the objection to the use of a discretionary power under a general 
or a specific treaty. The particular foreign state to which the extradition 
of an American citizen had been refused could not fairly infer a slight to its 
honor or dignity where the exception of nationals is clearly made by the 
provisions of the treaty and the discretionary power proceeds from an act 
of the national legislature. A negative discretion so exercised by the Execu- 
tive would then not represent a minus, while a discretion exercised in the 
affirmative would represent a plus of the rights granted under the treaty. 
It is not to be expected that Congress will attempt to grant jurisdiction 
to punish nationals for crimes committed abroad, even though the question 
were free from serious constitutional difficulties. But we must choose 
between the two alternatives which the late Louis Renault was wont to 
express succinctly in the command: “ Extradite or punish!’’ A government - 
which has not lodged with any of its appropriate organs the power to do 
either, bears a heavy moral responsibility.. 
' ÅRTHUR K. KUAN 


e Annuasre of the Institute, 1880, Vol. V, p. 127. 
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THE LITVINOFF ASSIGNMENT AND THE BELMONT CASE 


On November 16, 1933, by an exchange of notes between Maxim M. 
Litvinoff and President Roosevelt, the Soviet Government assigned to the 
United States all “amounts, admitted to be due or that may be found to be 
due it, as the successor of prior Governments of Russia, or otherwise, from 
American nationals. . . .”! 

Prior to 1918, a Russian corporation, the Petrograd Metal Works, had 
deposited a sum of money with August Belmont and Co., a private banking 
house in New York City. June 30 (17), 1918, one of the now familiar Soviet 
nationalization decrees terminated the existence of the Petrograd Metal 
Works (inter alia) and nationalized or appropriated all of its property and 
assets wherever situated. The United States, on the theory that the deposit 
of the Petrograd Metal Works with Belmont thus had become the property 
of the Soviet Government, as assignee under the Litvinoff assignment 
brought suit for the same against Belmont’s executors. The District Court 
for the Southern District of New York dismissed the complaint, on the 
ground that it did not state facts sufficient to constitute a cause of action. 
The dismissal was affirmed by the Circuit Court of Appeals for the Second 
Circuit (85 F [2d] 542). The Supreme Court reversed the decision, deciding 
‘fonly that the complaint alleges facts sufficient to constitute a cause of 
action against the respondents.” ? 

The Circuit Court held, against the contention of the defendants, that the 
Litvinoff assignment was broad enough to cover a case of this kind; the 
Supreme Court agreed. The point seems clear from the outset, but the 
plaintiffi—the United States—-was able to strengthen its position by bringing 
about an exchange of notes between the United States Embassy in Moscow 
and Commissar Litvinoff on January 7, 1987, expressly confirming this in- 
terpretation of the agreement of November 16, 1933.? 

The Circuit Court also held that ‘the allegation that the deposit account 
was confiscated must, on demurrer, be accepted as true.” There was there- 
fore no need to inquire into the scope and effect of the Soviet nationalization 
decree. The Circuit Court admitted that “With respect to property physi- 
cally located within Russian territory there can be no doubt that the decree 
of confiscation was effective to transfer title. . . .” But the court held that 
New York was the situs of this debt, payable in New York, and that the 
confiscatory decree would not be given extraterritorial effect. Finally, the 
Circuit Court discussed the question of public policy, much argued in the 
briefs. “Recognition,” wrote Judge Swan, “permits Russia to resort to our 
courts and have its rights adjudged by the same principles as apply to other 


1 This JOURNAL, Vol. 28 (1934), pp. 90 and 645; id., Supp., p. 10. 

1 United States v. Morgan Belmont and Eleanor R. Belmont as Executors of the Last Will 
and Testament of August Belmont, Deceased, No. 532, October Term, 1936 (67 Sup. Ct.—, 
800 U. S.—), decided May 3, 1937; this JOURNAL, infra, p. 537. 

2 Text of notes in Petitioner’s Reply Brief, Appendix, p. 23 ff. 
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litigants. It expresses no policy as to what those principles are... . If 
the public policy of the United States is material, it would seem clearly 
adverse to a claim based on the Russian decree. But in our opinion it is the 
policy of New York which this court isto apply.” It was “really a question 
of title and state law, not federal law, governs the matter of title.” The 
New York policy was found in the state statute 4 which provided, in brief, 
that the title of the confiscating government should not be recognized at 
least until after the expiration of the period within which creditors or stock- 
holders may claim it. . 

The Supreme Court, speaking through Mr. Justice Sutherland, held: 
“We do not pause to inquire whether in fact there was any policy of the 
State of New York to be infringed, since we are of opimion that no state 
policy can prevail against the international compact here involved... . 
Plainly, the external powers of the United States are to be exercised without 
regard to state laws or policies.” The court fails to discuss the interesting 
conflicts problem regarding the situs of the debt, apparently considering it 
immaterial. It relies on the unfortunate dictum of Mr. Justice Clarke in 
Oetjen v. Central Leather Co. (246 U. 5. 297), that “recognition .. . is 
retroactive and validates all actions and conduct of the government so 
recognized from the commencement of its existence.” It is a pity that the 
court was not led to disavow that statement which Judge John Bassett 
Moore has well said can not be justified by any law, national or international. 
“Recognition ‘validates’ nothing.” * A distinction at least might have been 
drawn here by the court. In the Oetjen case, the subsequently recognized 
governmental authority had taken physical possession of a tangible res and 
had sold it, possession being in a private purchaser at the time of suit by the 
original owner’s assignees. ‘The facts were similar in Luther v. Sagor, L. R. 
[1921] 3 K. B. 532, which Mr. Justice Sutherland cites as supporting the 
Oetjen case. In the Belmont case, however, the res was a debt which the 
Soviet Government had not even attempted to reduce to possession. So 
far as this res was concerned, the Soviet decree remained to be executed. 
The theory of the United States as’ plaintiffi—a theory which the Supreme 
Court approves—was that the Soviet Government could properly have 
called upon American courts to aid in the enforcement of the decree. This 
situation differs widely from one wherein the foreign government has taken 
physical possession of a res in its territory and the court is asked to protect 
the property and possession of a bona fide purchaser. Perhaps in the latter 
cases, the court should not question the title based on an act of sovereignty, 


1N. Y. Sess. Laws, 1936, c. 917, adding Civil Practice Act, Sec. 977-b. 

5 There is an extensive literature on the New York cases which will not be discussed here, 
but attention may be called to the case of the Viadikavkazsky Railway Co. v. The New York 
Trust Co. (1934), 263 N. Y. 269, which contains some strong statementa on a somewhat 
similar set of facta; this is one of the New York cases decided subsequent to recognition. 

t “Fifty Years of International Law,” Harvard Law Review, Vol. L, pp. 895, 431 (1937). 
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but in the former case, as in the case of enforcement of penal and tax laws, 
the forum may well decline on the basis of its own public policy to assist the 
foreign sovereign in reducing to possession a res over which it has no physical 
control. So indeed Mr. Justice Stone (Mr. Justice Brandeis and Mr. 
Justice Cardozo concurring) in his separate opinion in the instant case, 
which accepts the result but rejects the path by which it is reached, says: 
“this court has often recognized that a state may refuse to give effect to a 
transfer, made elsewhere, of property which is within its own territorial 
limits, if the transfer is in conflict with its public policy.” 

As already noted, the majority opinion refuses to discuss the policy of 
New York. The minority finds no New York policy which would be vi- 
olated by requiring a New York debtor to pay his debt to the United States 
as the transferee of the creditor. Nevertheless, the minority points out that 
New York could and apparently does have a local policy subordinating the 
foreign creditor’s rights to those of local creditors. This point, the minority 
holds, does not affect the result because other parties may still intervene to 
assert against this fund any claims based on the law and policy of New York. 

So far as any public policy of the United States is concerned, the majority 
argues that: “What another country has done in the way of taking over 
property of its nationals, and especially of its corporations, is not a matter 
for judicial consideration here. Such nationals always look to their own 
government for any redress to which they may be entitled . . . it will be 
time enough to consider the rights of our nationals when, if ever, by proper 
judicial proceeding it shall be made to appear that they are so effected as to 
entitle them to judicial relief. . . . It does not appear that respondents 
have any interest in the matter beyond that of a custodian. Thus far no 
question under the Fifth Amendment is involved.” 

Although it does not appear to have been necessary to the decision, the 
court’s view on the effect of international agreements is of interest from the 
standpoint of international law. The court points out that the Litvinoff 
agreement was not a “treaty” in the sense of Article 2, Section 2, of the 
Constitution. It notes, however, that there may be other types of interna- 
tional compacts. It asserts that “the external powers of the United States 
are to be exercised without regard to state laws or policies. . . . In respect 
of all international negotiations and compacts, and in respect of our foreign 
relations generally, state lines disappear. As to such purposes the state of 
New York does not exist. Within the field of its powers, whatever the 
United States rightfully undertakes, it necessarily has warrant to consum- 
mate.” The minority is willing to assume for the purpose of argument that 
the United States by treaty “could alter the policy which a state might other- 
wise adopt.” It says it is unnecessary to decide that point because there 
was nothing in the record to suggest that the United States had any intention 
to override state policy for the reasons which have already been noted. 

_ The opinion of the court barely skirts the fringe of the interesting question 
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whether the United States through the treaty-making power may take 
private property without compensation notwithstanding the provisions of 
the Bill of Rights. The briefs in the case contain some interesting argument 
on the point.’ | 
In the earlier case involving the Litvinoff assignments which came before 
the Supreme Court,’ the court was able to avoid any comprehensive decision 
on the highly complicated legal situations which have arisen out of the Soviet 
nationalization decrees and subsequent recognition of the Soviet Govern- 
ment. The effect of this decision is also somewhat limited in scope, but, so 
far as the majority opinion is concerned; it leads off in an unsatisfactory 
direction. One is reminded of the fact that the Supreme Court for some 
time avoided passing upon the merits of the question whether a foreign state 
engaged in ordinary business thereby lost its sovereign immunity. The 
minority opinion in the Belmont case suggests that the question of: the 
recognition of foreign confiscatory decrees may still be the subject of ad- 
judication. Especially would this be true if, as contemplated in the major- 
ity opinion, the interests of American nationals under such Soviet decrees 
are brought up for consideration. Puitre C. JESSUP 


THE ANNUAL MEETING OF THE SOCIETY 


The annual meeting of the American Society of International Law took 
place in Washington April 29-May 1 in accordance with the program pub- 
lished in the last number of the JouRNAL. There were four sessions starting 
on Thursday evening, April 29, and ending Saturday, May 1, at noon, with 
the closing banquet on Saturday evening. Each session was devoted to a 
particular subject except that of Saturday morning, which was reserved for 
the discussion of any previous subjects on the program. 

Following the usual custom, the opening session on Thursday evening was 
of a more formal character than those which followed. Dr. Scott’s presi- 
dential address was an appreciation of Elihu Root, the Society’s first Presi- 
dent, who passed away at his home in New York on February 7, 1937, a week 
before he would have attained his ninety-second birthday. Mr. Root was 
President of the Society from 1906 to 1924, and at every annual meeting 
during that period he delivered a presidential address which was an out- 
standing contribution to international law. The Society formally adopted 
Dr. Scott’s memorial address as the expression of the Society’s affection ane 
admiration for its deceased former president. 


’ The subject is thoroughly treated in a manuscript about to be published by Willard 
Bunce Cowles: The Interference with Property in Consequence of Treaty without Just Com- 
pensation and without Due Process of Law. 

? United States v. Bank of New York and Trust Co., 77 F. (2d) 866; affirmed, 206 U. 8. 463. 
See this Journan, Vol. 28 (1934), p. 545. 

The Muir case (1920), 254 U. 8. 520; the Pesaro (1921), 265 U. S. 216; the Gul Djemal 
(1924), 264 U. S. 90; and, finally, Berizzi Brothers Co. v. S. S. Pesaro (1926), 271 U. 8. 582. 
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The remainder of the opening session was devoted to the Inter-American 
Conference for the Maintenance of Peace, upon which subject the Society 
had the pleasure and honor of listening to one of its own active members, Dr. 
Charles G. Fenwick, Professor of Political Science, Bryn Mawr College, who 
was an official delegate of the United States Government to the Conference. 
Dr. Fenwick, who is an outstanding advocate of international codperation to 
attain collective security, expressed satisfaction with the results of the 
Buenos Aires Conference, and was particularly optimistic in regard to the 
conventional provisions providing for consultation among the American Re- 
publics whenever situations arise which threaten to disturb the peace of the 
Americas. 

In the forenoon of Friday, April 30, the Society took up certain features 
of international agreements of the United States. Mr. Charles Cheney 
Hyde, Professor of International Law, Columbia University, read a closely 
reasoned paper on “Constitutional Procedures for International Agreement,” 
in which he dealt separately with joint resolutions of Congress, executive 
agreements, and formal treaties. Mr. Hyde’s address was followed by a 
more detailed consideration of the executive trade agreements now being 
negotiated by the United States. Their constitutionality was questioned by 
Mr. Henry 8. Fraser, of the Syracuse Bar. Miss Phoebe Morrison, of Yale 
University Law School, discussed the embargoing of war supplies to belliger- 
ents with which the United States might have such trade agreements, and 
Mr. William 8. Culbertson, former American Ambassador to Chile, and now 
practising law in Washington, discussed from the wealth of his own experi- 
ence the most-favored-nation clause. He expressed the opinion that equal- 
ity of commercial treatment has now developed into a principle of common 
international law, and he offered the suggestion that the Society might con- 
sider this as an appropriate subject for codification. 

The discussions of the subjects of Friday morning were led by Professor 
Benjamin H. Williams, of the University of Pittsburgh, Mr. Willard B. 
Cowles, formerly of the U. 8. Agency of the Mexican Claims Arbitration, and 
Mr. Stanley K. Hornbeck, Chief of the Division of Far Eastern Affairs of the 
Department of State. | 

The afternoon session of Friday, April 30, was devoted to certain aspects of 
the laws of war and neutrality. This session was opened with a most inter- 
esting paper by Dr. John H. Spencer, former Adviser to the Ethiopian Gov- 
ernment, who, under the title of “Some Legal Aspects of Aircraft in Belliger- 
ent Operations,” gave a vivid account of the effects of the Italian aviation 
operations upon the Ethiopian armed forces and civilian population. Pro- 
fessor Lawrence Preuss, of the University of Michigan, read a paper entitled 
‘The Effect of Governmental Controls on Neutral Duties.” This paper 
brought out a discussion not only of the neutral status of such governments 
as the U. S. S. R., which might trade with belligerents, but also the increased 
neutral duties that might be imposed upon governments such as the United 
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States, which adopt neutrality legislation like that passed by Congress on 
April 30 last. Participating in the discussion of these two topics were Pro- 
fessor James W. Garner, of the University of Ilinois, and Professor Philip C. 
Jessup, of Columbia University. 

It seemed necessary for the Society to take some notice of the tragic sane 
which have been occurring in Spain since last summer, and the session of 
Friday evening, April 30, was reserved for the discussion of certain inter- 
national problems arising out of civil wars. Professor Robert R. Wilson, of ' 
Duke University, read a paper entitled “Recognition of Insurgency and 
Belligerency,” and Mr. Fred K. Nielsen, former Solicitor of the Department 
of State, delivered an address on “Insurgency and Maritime Law.” The 
general discussion on these subjects was led by Professor Norman J. Padel- 
ford, of the Fletcher School of Law and Diplomacy. 

The first part of the Saturday morning session was utilized to conclude the 
discussions on the several topics which had preceded. When this had been 
accomplished, the Society had a business meeting at which it heard reports 
of committees and elected officers for the next year. At the close of the 
business meeting, the Executive Council met and appointed committees for 
the ensuing year. It is a pleasure to inform the readers of the JOURNAL that 
the following new members were added to the Board of Editors: The Honor- 
able J. Reuben Clark, former Undersecretary of State and Ambassador to 
Mexico; Professor Clyde Eagleton, of New York University; and Professor 
Robert R. Wilson, of Duke University. 

, At the banquet which closed the thirty-first annual meeting of the Society 
and which was presided over by President James Brown Scott, the speakers 
were the Honorable Sumner Welles, Undersecretary of State; Sefior Capitan 
Colón Eloy Alfaro, Ambassador of Ecuador; Professor Percy E. Corbett, of 
McGill University, Montreal, Canada; and Dr. Afranio de Mello Franco, 
former Minister for Foreign Affairs of Brazil. 

The printed Proceedings of the meeting, including the verbatim report of 
all the general discussions as well as the texts of the formal addresses, are 
now ready and will be sent to all those who subscribe. The priceis $1.50. 

. Groras A. FINON 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE Perion Freruary 16-May 15, 1937 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C.S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist, Current History (New York 
Times); Europe, L'Europe Nouvelle; Ez. Agr. Ser, U. 8. Executive Agreement Series; 
G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B. International Labor Office 
Bulletin; L. N. M. S., League of Nations Monthly Summary; L. N. O. J., League of 
Nations Official Journal; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan 
American Union Bulletin; Press Releases, U. 8. State Department; R. A. I, Revue 
aéronautique international; T. I. B., Treaty Information Bulletin, U. S. State Depart- 
ment; U. 8. T. 8, U. 8. Treaty Series. 


September, 1936 
18 Great Brrrarn—Hunaary. Signed treaty at Budapest, supplementary to treaty 
of Dec. 3, 1873, regarding extradition. Hungary, No. 1 (1936), Cmd. 5311. 


November, 1986 
5  Eqypr—Great Brirarn. Signed agreement regarding financial questions affecting 
the Anglo-Egyptian Sudan. Egypt, No.3 (1938), Cmd. 5319. 


6 Great Brrrary—Itaty. Signed agreement regarding commercial exchanges and 
payments. Italy, No. 2 (1936), Cmd. 5307. 


18 Great Brrrain—Inag. Exchanged ratifications of convention regarding legal pro- 
cedure in civil and commercial matters, signed at Bagdad on July 25, 1935. G. B. 
Treaty Series, No. 8 (1937). 


December, 1986 
14 Great Brrraryn—tInag. Exchanged notes regarding commercial relations between 
Palestine and Iraq. G. B. Treaty Series, No. 9 (1937), Cmd. 5372. 


January, 1987 

6 §$DenmarK—Great Brrrain. Exchanged ratifications of agreement relating to 
trade and commerce, signed June 19, 1986. G. B. Treaty Series, No. 12 (1987). 

24  Buraarta—Yucostavia. Signed treaty of perpetual friendship at Belgrade. 
T. I. B., Feb. 1987, p. 9. 


February, 1987 
2-15 Wurm Suave Trane. Conference of central authorities in Eastern countries met 
at Bandoeng, Java. L.N. M. 8., Feb. 1987, p. 28. 


11 Great Berrarn. On Feb. 11, memorandum on proposed resolution on defense 
loans was issued as Command Paper 5368. On Feb. 16, statement on five-year 
rearmament plan was issued as Command Paper 5374. N.Y. Ttmes, Feb. 12 and 
17, 1937, p. 1. 


15-18 BALKAN ENTENTE Conrerence. Held at Athens to discuss Bulgarian-Yugoslav pact 
of eternal friendship, and the gentlemen’s agreement between Italy and Great 
Britain. Central European Observer, Mar. 1937, p. 88. 


16 to April 19 Spars. Twenty-six nations (Non-Intervention Committee in London) 
approved blockade effective Feb. 20, and a plan to blockade Iberian peninsula by 
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Mar. 6. Portugal withheld congent. Text of provisions: N. Y. Times, Feb. 17, 
1937, p. 1; C. 8. Monitor, Feb. 18, 1937, p. 6. International ban on foreign volun- 
teers in effect on Feb. 20. N. Y. Times; Feb, 21, 1937, p. 1, and Sect. IV, p. 1; 
Times (London), Feb. 22, 1937, p. 14. On Feb. 22, the Non-Intervention Com- 
mittee announced that all points at issue among the 27 nations regarding super- 
vision of Spanish coasts and frontiers to prevent foreign munitions and recruits 
from reaching warring factions in Spain had been settled, and Portugal’s objec- 
tions overcome. N. Y. Times, Feb. 23, 1937, p..14. On Feb. 26, Russia and 
Portugal withdrew from naval patrol. N.Y. Times; Feb. 27, 1937,p.1. On March 
_ 4, International Non-Intervention Committee postponed date to Mar. 20 as 
deadline for naval control. N, Y. Times, Mar. 5, 1937, p. 11. Complete control 
plan approved by committee on Mar. 8. N. Y. Times, Mar. 9, 1937, p. 3. On 
March 12,.an international board for non-intervention in Spain was constituted. 
N. Y. Times, Mar. 13, 1937, p. 2. On Mar. 20, British reply to Valencia note of 
Feb. 9 was published. N.Y. Times, Apr. 12, 1987, p. 1. _ Text: Times (London), 
Apr. 12, 1937, p. 13. On Mar. 25, Spanish Loyalist Government in note to Great 
Britain challenged right of Committee to interfere with ita commerce. Partial 
text: N. Y. Times, Mar. 26, 1087, p. 6. On April 15, Italy agreed to discuss 
withdrawal of volunteers and Russia dropped objection to control plan. N. Y. 
- Fimes, Apr. 16 1987, p. 1. On Apr. 19, warships of 4 Powers representing 27 


- nations began patrol of Spanish coast. N. Y. Times, Apr. 20, 1937, p. 1. ) 


CZECHOSLOVAK REPUBLIO—GERMANY. Signed agreement regarding status and man- 
agement of railways in the frontier district. B. J. N.. Mar. 6, 1937, p. 767. 


Cura—GnearT Brrrarn. Signed trade treaty in Havana. N.Y. Times, Feb. 20, 1937, 
p..1; Times (London), Feb. 27, 1987, p. 11; Cuba, No. 1, 1937, Cmd. 5383. 


GrERMANY-—-PoLanp. Signed agreement in Warsaw extending trade treaty of Nov. 
_ 4, 1935 for period of two years, C. 8. Monitor, Feb. 23, 1987, p. 6. 


Paraguay. Final withdrawal from League of Nations after two years’ notice, defi- 
nitely announced. N. Y. Times, Feb. 21, 1987, p. 22; L. N. M. 8., Feb. 1987, p. 
32; L. N. O. J., Mar./Apr. 1937, p. 260. - 


STANDSTILL AGREEMENT. “Standstill” conference between Foreign Bank Creditors’ 
Committee and German Debtors’ Committee closed, with renewal for twelve 
months of standstill agreement covering short-term credit to Germany of bank- 
ing houses of eight countries., Times (London), Feb. 22, 1937, p. 13. 


Beterom—Unrrep Srares. Postal convention, signed at Brussels, Aug. 21, 1867, 


and supplementary conventions, signed at Washington, Mar. 1, 1870; and es 
9, 1873, denounced by Belgium. T. I. B., Feb. 1937, p. 18. 


Canapa—Great BRITAIN. Signed trade agreement in Ottawa to remain in force 
for three years. Times (London), Feb. 24, 1987, p. 14; Cmd. 5382. 


Lzacus of Nations COMMITTEES or EXPERTS on Sangaxk OF ALExanprerra. Met 
at Geneva on Feb. 25 to study questions relating to statute and fundamental law 
of the Sanjak. Resumed work from March 8 to 17. Meetings to be con- 
tinued. L. N. M.S., Feb-Mar. 1937, pp. 32 and 52. 


Swiss Neurrarry. Statement of Adolf Hitler, German Chancellor, pledging 
to respect integrity and neutrality of Switzerland, communicated to Swiss Fed- 
eral Council. Times sondon, Feb. 27, 1937, p. 12.. 


March, 1987 


1 


PANAMA CANAL Tous. President Roosevelt sent message to rime asking leg- 
islation to amend existing law. Cong. Rec. (daily), Mar. 1,. 1937, p.. 2117. 
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2 CZECHOSLOVAK Repustic—France. Signed trade agreement in Prague. B.I N., 
Mar. 6, 1937, p. 763. 


2 Irary. Fascist Grand Council voted five-point arms plan. N. Y. Times, Mar. 3, 
1937, p. 6. 


2 Nerumenanps—Norway. Signed trade agreement in Oslo, to remain in force 
until the end of the year. B.I. N. Mar. 6, 1937, p. 783. 


3 to April 17 Oso Convention Srares. Representatives of six original signatories to 
Oslo Convention of Dec. 22, 1930 (Norway, Denmark, Sweden, Belgium, Lux- 
emburg and Holland) and Finland (a later signatory), met at The Hague to 
consider trade barriers and economic coöperation. N. Y. Times, Mar. 4, 1937, 
p. 17; Times (London), Mar. 4, 1937, p. 13; B. I. N., Mar. 20, 1937, p. 823. On 
April 17, a continuation conference closed in Brussels after drafting agreements 
for facilitating trade between the respective countries. B.I. N. May 1, 1937, p. 
929; C. S. Monitor, April 29, 1937, p. 8. 


3 Pan American Union. Governing Board held important meeting, adopting com- 
mittee reports on codification, intellectual coöperation and ratification of treaties 
and conventions, pursuant to action taken by Inter-American Conference on the 
Maintenance of Peace at Buenos Aires. It also acted on formation of permanent 
commissions of investigation and conciliation, provided for in the additional pro- 
tocol to the general convention of Inter-American conciliation of 1929. The 
report of a special committee on present status of the ratification of the five 
Pan American treaties and conventions signed prior to the Buenos Aires con- 
ference was considered by the Board. P. A. U., April, 1937, p. 349. 


3  Passporrs ror Traven In Sparn. Statements of policy issued by Department of 
State on March 3 and 13. Press Releases, Mar. 6, 13, 20, 1937, pp. 125, 139, 154. 


5  Recrproca, Traps Acremmenr Acr or 1934. House Joint Res. 96 to extend until 
June 12, 1940, authority of the President to enter into foreign trade agree- 
ments was passed on Feb. 25. Cong Rec. (daily), Feb. 25, 1937, p. 1989. Presi- 
dent Roosevelt signed it on March 5. Cong. Rec. (daily), Mar. 9, 1937, p. 2562 
(Public Res. No. 10-—-75th Cong.). 


7 EGYPT ann tae Leacos. Formal request for admission to the League received in 
Geneva on March 7. C. 8. Monitor, Mar. 8, 1937, p. 1; N. Y. Times, Mar. 7, 
1937, p. 35. Following the request of Great Britain for special session of the 
Assembly, the League decided that it should open on May 26. L. N. M. S. 
March, 1937, p. 62. 


8 Cura—Japan. Renunciation of territorial ambitions in China and offer of 
friendly relations on basis of equality made by Foreign Minister Naotake Sato in 
first speech before the House of Peers, N. Y. Times, Mar. 9, 1937, p. 1; Times 
(London), Mar. 9, 1937, p. 16; Foreign Policy Bulletin, Mar. 12, 1937. 


8 Mar Cantasatco. The Mar Cantabrico, Spanish motorship, which sailed from 
New York on Jan. 6, was sunk by Spanish insurgent cruiser Canarias and sunk 
with $2,700,000 cargo of airplanes and munitions from the United States. 
N.Y. Times, Mar. 9-10, 1937, p. 1. 


8-13 Raw Mareas., League of Nations Committee for study of problem held first 
session at Geneva. LL. N.M.S., March, 1937, p. 53; N. Y. Times, Mar. 13 and 14, 
1937, p. 2 and See. 4, p. 8. On March 20, its interim report was issued. Text: 
L. N. Doc. C.182.M 128.1937 IB. 


9 Maxo anp THe Spanish War. Mexican delegate to the League of Nations in- 
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formed Secretariat that his government would not conform to the provisions of 
the non-intervention agreement. Text: L. N. O.J., Mar./Apr. 1987, p. 264. 


Locarno Powers. Germany and Italy replied to Britain’s collective note to the 
Powers of Nov. 19, 1936, proposing new European security pact (new Rhine- . 
land pact, to replace Locarno treaty repudiated by the Reich a year ago). N. 
Y. Times, Mar. 13, 1937, pp. 1,3; Mar. 14, 1937, IY, 4; Mar. 15, 1937, p. 1; Times 
(London), Mar. 13 and 15, 1937, pp. 12 and 14; Foreign Policy Bulletin, Mar. 26, 
1937. 


Munririons in Francs. Decree published in the Journal Officiel of March 13 
stated that the armaments section of the Schneider works at Le Creusot would 
be taken over by the government. Times (London), Mar. 15, 1937, p. 13. 


Passports. State Department announced that agreements to become effective 
April 1, 1937, have been concluded between the United and States and Great 
Britain and Northern Ireland, Australia, New Zealand, India and Irish Free 
State for reciprocal reduction of non-immigration passport visa fees from ten 
to two dollars. Press Releases, Mar. 30, 1987, p. 153. 


Cuite—Cvuna. Signed new commercial treaty in Havana. N. Y. Times, Mar. 15, 
1937, p. 12. 


Mexico—Unrrep Statas. Exchanged ratifications of convention for protection of 
migratory birds and game mammals, signed Feb. 7, 1936. Press Releases, Mar. 
20, 1937, p. 155. Text: U. S. Treaty Series, No. 912; Supplement to this Jour- 
NAL, p. 139. 


Permanent Court OF ÅRBITRATION. Green Hackworth, Legal Adviser of the De- 
partment of State, appointed as fourth American member to succeed Elihu Root. 
N.Y. Times, Mar. 17, 1987, p. 26; Press Releases, Mar. 20, 1987, p. 158. 


Grermany—Unrirep Srares. State Department replied to complaint of Ger- 
Man ambassador against recent utterances in New York, derogatory to the head 
of the German state. Press Releases, Mar. 20, 1987, p. 157. 


Puiurerine Trang. Arrangements for a joint committee to study trade relations 
between the United States and the Philippines announced by President Quezon 
of the Philippine Islands and F. B. Sayre, Assistant Secretary of State. Press 
Releases, Mar. 20, 1937, p. 158. 


GmamMany—Vatican. An encyclical, signed by the Pope, addressed to the Ger- 
man Episcopate and read in German Catholic churches on March 21, openly pro- 
claimed breaches of Reich Concordat. Summary: Times (London), Mar. 22, 
1937, p. 12; N. Y. Times, Mar. 23, 1937, p. 5. Declaration that the Reich would 
not tolerate interference with its internal life was contained in its reply of April 
13. Times (London), Apr. 14, 1937, p. 18; Washington Post, Apr. 14, 1987, p. 1. 


Union or Soure Arrica—Untitsep Srares. Signed agreement for reduction of pass- 
port visa fees. T. I. B., Mar. 1937, p. 23. 


Irany—Yvaosuavia. Signed political treaty and commercial treaty guaranteeing 
mutual frontiers and status quo in Adriatic for next five years, ete. N. Y. 
Times, Mar, 26, 1937, p. 1; Times (London), Mar. 27, 1937, p. 12; B. J. N., Apr. 
3, 1987, p. 872. 


JaAPAN—Unirep Sratss. By exchange of notes, American Ambassador was in- 
structed to inform Japanese Government that settlement of terms concerning 
perpetual leageholds, to expire Apr. 1, 1942, would be acceptable to United 
States Government. T. I. B, Mar. 1987, p. 22. 
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April, 1987 


l 


Appn. Formally inaugurated as a colony of the British Empire. B. I. N., Apr. 


17, 1937, p. 887. 


Inpa Constirution. Reformed constitution came into force. N. Y. Times, Apr. 


2, 1937, p. 9. 


FRANCE—SWITZERLAND, Signed trade agreement. B.I. N., Apr. 17, 1937, p. 889. 
Lrrruse Enrente Conrmrencs. Closed in Belgrade after re-affirming foreign 


policy of the three states. N. Y. Times, Apr. 4, 1937, p. 4; Tomes (London), 
Apr. 3, 1987, p. 11. 


2-17 Textuz Conrsenence. Tripartite Technical Conference on the Textile Industry 


5 


10 


held in Washington under auspices of the International Labor Office. N. Y. 
Times, Apr. 3-18, 1987. 


Emparago on Arms. Netherlands issued decree prohibiting export of arms to Spain. 


B.I. N., April 17, 1937, p. 902. 


Bugar CONFERENCE. Opened in London on April 5 with delegates from 23 na- 


tions. N. Y. Times, Apr. 6, 1937, p. 10; Times (London), Apr. 6, 1937, p. 16; 
Foreign Policy Bulletin, May 14, 1987. Closed on May 6 with signing of an 
international sugar agreement to adjust world production quotas on the free 
market. Summary: N. Y. Times, May 7, 1987, p. 9; Times (London), May 7, 
1987, p. 15. 


Wooprow Wuson Mepa. Awarded to Secretary Hull. Press Releases, Apr. 


10, 1987, p. 208. Text of address: N. Y. Times, Apr. 6, 1987, p. 13; Dept. of 
State Publication, No. 1006. 


Erxaiopia—Unrirep States. American Legation at Addis Ababa and consulate at 


Tripoli were closed. N. Y. Times, Apr. 9, 1937, p. 12. 


GerMaNy—Unirep States. Announced that German-American Mixed Claims 


Commission would re-open hearings on Black Tom cases. N. Y. Times, Apr. 
9, 1937, p. 8. 


NETHERLANDS—U NITED ae President Roosevelt proclaimed trade ea 


ment, signed Dec. 20, 1935, of which ratifications were exchanged on Apr. 8 
1937. Press Releases, Apr. 10, 1937, p. 212. 


12 Invr—Japan. Initialed in Delhi protocol of a new trade agreement. B. J. N. 


Apr. 17, 1937, p. 898; Times (London), Apr. 13, 1987, p. 16. 


12 to May 8 Montreux Conrerence on EGYPTIAN Carrrunations. Opened at Mon- 


13 


15 


treux, Switzerland, on April 12, with submission of two draft conventions. N.Y. 
Times, Apr. 13, 1937, p. 8; Times (London), Apr. 13, 1937, p. 15; B. I. N., Apr. 17, 
1937, p. 909. Ended on May 8 with signing of a convention abolishing, after 
transition period of twelve years, a régime that has lasted since 1535, when the 
Turkish Sultan granted these privileges to the French. In 1949 all foreigners in 
Egypt will be subject to the Egyptian courts and laws in all matters, but until 
that date foreigners will remain under Jurisdiction of existing mixed courts. 
Pledges concerning educational and other institutions were attached to the con- 
vention. N. Y. Times, May 9, 1937, p. 22; Times (London), May 10, 1987, p. 13. 


Mexico—Unirep Srarss. Treaty providing for termination of Art. VIII of the 


Gadsden Treaty of Dec. 30, 1853, signed in Washington. Press Releases, Apr. 
17, 1937, p. 238. 


GERMANY—GreEatT Brrrarn. Announced that Anglo-German trade and shipping 
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19 


19 


19 


24 
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agreement of Dec. 2, 1924, had been extended to the British Dominions and 
colonies, including Kenya and Uganda. B.I. N. May 1, 1937, p. 19. 


ÅRGENTINA—NETHERLAND8S. Signed immigration convention at Buenos Aires with 
view to revival of Dutch immigration. B.I. N. May 1, 1937, p. 12. 


CODIFICATION oF Internationa, Law. Inter-American Commission of Experts on 
Codification of International Law for the Americas completed its two-weeks’ 
seasion at the Pan American Union with the signing of a final act setting forth ita 
conclusions. Names of members of the Commission. C. 8. Monitor, Apr. 20, 
1937, p. 5; P. A. U., April, 1937, p. 349. 


Pauirms Arras. Joint preparatory committee of experts on Philippine af- 
fairs, appointed on April 14, held first meeting. The committee was estab- 
lished as result of conversations between the Interdepartmental Committee 
on Philippine Affairs and President Quezon of the Philippine-Commonwealth. 
Press Releases, Apr. 24, 1937, p. 247. 


ARGENTINA—NETHERLANDS. Signed reciprocal trade treaty at Buenos Aires. N. Y. 
Times, Apr. 23, 1937, p. 4. 

Norra Evropran Conrssence. Swedish, Danish, Norwegian and Finnish for- 
eign ministers ended two-day session in Helsingfors, for discussion of a con- 
vention between smaller states on publicity of arms expenditure and other mat- 
ters. Next conference to be in Stockholm, autumn, 1987. N. Y. Times, Apr. 
23, 1937, p. 4. B.I. N, May 1, 1937, p. 930. 


Briarum’s Treaty Osiiaations. Two documents, releasing Belgium from her 
mutual assistance obligations under the Locarno treaty, were signed at Brussels. 
(1) Anglo-French declaration freeing Belgium from her treaty obligations, (2) 
Belgian acknowledgment of receipt of the release. Text of Anglo-French dec- 
laration: N. Y. Times, Apr. 25, 1937, p. 27; C. S. Monstor, Apr. 24, 1937, p. 1; 
Times (London), Apr. 26, 1937, p. 14. 


Burma—Cuiness Bounpary. After a total of 116 meetings in 1936 and 1937, 
the Sino-British Joint Commission for the determination of the Yunnan-Burma 
boundary ended its labors, when the final report was signed. China Weekly 
Review, May 1, 1987, p. 322. 

Brarrisa CoLtumpra—Canapna. Premier Patullo of British Columbia announced 
agreement under which Yukon Territory will become a part of British Columbia. 
Summary of agreement: C. 8. Monttor, Apr. 27, 1937, p. 1. 


DISARMAMENT CONFERENCE. League Secretariat announced postponement to the 


last of May of disarmament conference, scheduled for May 6. L.N. Informa- 
tion Section, Apr. 27, 1987, No. 8127. 


‘Guemany—Unritep Araras. German Government formally inaugurated new pri- 


vate clearing system for German-American trade. N. Y. Times, Apr. 29, 1937, 
p. 6. i 

Mexican Lanp Tanurs. President CArdenas ruled that large American holdings 
of land may be divided immediately among Mexican peasants. Protest by 
Colorado River Company upheld by American Embassy. N. Y. Times, Apr. 
30, 1937, p. 12. 


Irish Fens Stave. Text of new constitution, which the people will be called upon 
to enact by plebiscite in June, made publice by President de Valera. The new 
republic is to be called “Eire.” Summary: N. Y. Times, May 1, 1937, p. 1; 

` Times (London), May 1, 1937, p. 16. Text: N. Y. Times, May 2, 1937, pp. 34-35. 
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May, 1937 


1 EMBARGO Procuamarions. President Roosevelt issued proclamations on exporta- 
tion of arms, ammunition and implements of war, and export of arms, ammuni- 
tion and implements of war to Spain. Text: Press Releases, May 1, 1937, p. 288; 
Supplement to this JouRNAL, pp. 156, 160. 


1 Nevurrautry Act or 1937. Senate Joint Resolution No. 51, to amend Public Res- 
olution No. 74, 74th Congress, was approved by the President on May 1. Cong. 
Record (daily), May 6, 1987, p. 5505 (Pub. Res. No. 27, 75th Congress). Two 
proclamations carrying its terms into effect were also issued. Texts: N. Y. 
Times, May 2, 1937, p. 37; Supplement to this JOURNAL, pp. 147, 156, 160. 


1  Sanvapor—Unrren Srares. Trade agreement, signed in San Salvador on Feb. 
19, 1987, proclaimed by President Roosevelt. Press Releases, May 1, 1937, p. 
295. Text: Press Releases, Feb. 20, 1937, p. 105. 


3 Arcenrina—OUwnirap Srarus. Secretary Hull sent letter to Ilinois State Veter- 
inary Medical Association with reference to the Sanitary Treaty with Argen- 
tina. Text: Press Releases, May 8, 1937, p. 312. 


3  Russra—Unrrep Sraras. Supreme Court reversed the ruling by Second Circuit 
Court of Appeals, dismissing government suit involving provisions of 1933 rec- 
ognition agreement, under which Soviet Russia assigned to the United States its 
rights to eight million dollars’ worth of property in the United States. C. S&. 
Monitor, May 3, 1937, p. 1; N. Y. Times, May 4, 1937, p. 14. Text: This Jour- 
NAL, infra, p. 537. 


5  Geemany—Iraty. Meeting of representatives at Rome ended with agreement 
not to return to the League of Nations until obstacles are removed. German 
and Italian joint communiqués emphasized unity on important issues. N. Y. 
Times, May 6, 1937, p.8; Times (London), May 6, 1937, p. 15. 


6 CONTRIBUTIONS FOR Use IN Sparx. Regulations governing soliciting and receiving 
of contributions for use in Spain made public by State eee Text: 
Press Releases, May 8, 1937, p. 309. 


8 Great Brrrarw—lIraty. Journalistic relations broken off by Italy owing to “atti- 
tude” of writers of all papers except the Datly Mal, Evening News and The 
Observer. London reporters recalled to Italy by decree of Mussolini. N. Y. 
‘Times, May 9, 1937, p. 1; Times (London), May 10, 1937, p. 14. 

12  Groram VI. Crowned King of Great Britain and Ireland. N. Y. Times, May 12- 
13, 19837; Times (London), May 12-13, 1987. 

14  [MPERIAL CONFERENCE. Opened in London with speeches by Prime Minister Stan- 
ley Baldwin and the Prime Ministers of all the Dominions, except the Irish Free 


State, and also by spokesmen for India. N. Y. Times, May 15, 1937, p. 1; Times 
(London), May 15, 1937. 


INTERNATIONAL CONVENTIONS 


AfinraL Naviaarton. Paris, Oct. 13, 1919. 
Ratification deposited: Peru, Jan. 8, 1937. T.I. B. Mar. 1987, p. 17. 


Atria Navieation. Paris, Oct. 13, 1919. Protocol of Amendments, Paris, June 1, 1936. 
Ratifications: Netherlands. Jan. 19, 1937. T.I. B., Feb. 1937, p. 15. 


Am-Marm Aqcreement. Panama, Dec. 22, 1936. 
Ratification: Panama. Jan. 27, 1937. T. J. B., Mar. 1937, p. 21. 
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AIRPLANE Transport. Buenos Aires, June 19, 1935. 
Ratification deposited: Chile. Feb. 12,1987. T.I. B. Mar. 1937, p. 17. 


Artistic Exuirrions. Buenos Aires, Dec. 23, 1936. 
Text: T. I. B., Feb. 1987, pp. 34-35; this JOURNAL, Supp., Vol. 31 (1937), pp. 71-72. 


Asytum Convention. Havana, Feb. 20, 1928. 
Ratifications deposited: 
Colombia. Feb. 20, 1937. T.I. B., Mar. 1987, p. 11. 
Salvador. Jan. 9, 1987. T.I. B., Feb. 1987, p. 10. 


AsytuMm. Montevideo, Dec. 26, 1933. 
Ratification: Nicaragua. Feb. 9, 1937. T.I. B. Apr. 1937, p. 11. 
Rattfications deposited: 
Brazil. Feb. 23,1937. T.Z. B. Mar. 1987, p. 11. 
Salvador. Jan. 9, 1987. T.I. B., Feb. 1987, p. 10. 


Automotive Trarric. Washington, Oct. 6, 1930. 
Ratification deposited: Peru. Mar. 25, 1937. T. J. B., Apr. 1987, p. 20. 


BLS oF ExcHanas AND Promissory Notas. ' Convention and Protocol. Geneva, June, 
7, 1930. 
Accession: Poland. Dec. 19, 1936. L. N.O. J., Mar./Apr., 1937. 


Brits or Lapina. Brussels, Aug. 25, 1924. 
Ratification: Rumania. Mar. 8, 1937. 
Ratification deposited: France. Jan. 4, 1987. 7.7. B. Apr. 1937, p. 19. 


Crvm War. Havana, Feb. 20, 1928. 
Ratification deposited: Salvador. Jan. 9, 1987. 7. J. B., Feb. 1937, p. 5. 


Contagious Dissases or Anrmaus. Geneva, Feb. 20, 19365. 
Ratifications: 
Latvia. Jan. 20, 1937. T. I. B., Feb. 1987, p. 12. 
Rumania. Mar.8,1937. T.I. B. Apr. 1937, pp. 13-14. 


COUNTERFEITING CURRENCY AND Prorocon. Geneva, Apr. 20, 1929. 
Adhesion deposited: Turkey. Jan. 21, 1937. T. I. B., Feb. 1987, p. 17; L. N. O. J. 
Mar./Apr. 1937. 
Diretomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Colombia. T.I. B. Mar. 1937, p. 24. 


EDUCATIONAL AND Pusuicrry Firms. Buenos Aires, Dec. 23, 1986. 
Text: T. I. B., Mar. 1937, pp. 27-29; this Journat, Supp., Vol. 31 (1937), pp. 74-77. 


EpucationaL Firms. Geneva, Oct. 11, 1933. 
Adhesion deposited: Australia (by Great Britain). Dee. 23, 1936. 
Rattfications deposited: 
Greece. Jan. 27,1937. T.I. B. Feb. 1937, pp. 10-11; L. N. O. J., Mar./Apr. 1937. 
Sweden. Dec. 17, 1986. L. N. O. J., Mar./Apr. 1937. 


Fims of Epucatrionan Cuaracter. Geneva, Oct. 11, 1933. 
Adhesion (with reservation): U. 5. 5. R. T.I. B. Mar. 1937, p. 14. 


Export AND Import OF ANIMAL Propuctrs. Geneva, Feb. 20, 1935. 
Ratifications: 
Latvia. Jan. 22, 1937. T.I. B., Feb. 1937, p. 12. 
Rumania. Mar. 8, 1937. T. J. B., Apr. 1987, pp. 13-14. 


EXTRADITION. Montevideo, Dec. 26, 1933. 
Ratification deposited: Salvador. Jan. 9, 1937. T.I. B., Feb. 1937, p. 11. 
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GENEVA Convention. Aug. 22, 1864. Revisions. 
Ratification deposited: Italy. Feb. 15, 1937. T. I. B., Apr. 1937, p. 8. 


Haave Convention. No. X (Geneva Convention on Maritime War). Oct. 18, 1907. 
Ratification: Italy. Dec. 15,1986. T.I. B., Feb. 1987, p. 7. 


Hours or Worx cy Swest-Guass Worxs. Geneva, June 21, 1934. 
Ratification: Great Britain. Jan. 13,1987. T.I. B., Feb. 1987, p. 18; L. N. O.J., Mar./ 
Apr. 1937. 


IMMUNITY or GOVERNMENT VesseLs. Brussels, Apr. 10, 1926. Protocol, May 24, 1934. 
Ratification: Rumania. Mar. 8, 1937. 
Ratification deposited: Italy. Mar. 13, 1937. T.I. B., Apr. 1987, pp. 19-20. 


Inter-AmeERtcAN Concraation. Washington, Jan. 5, 1929. 
Ratification deposited: Honduras. Jan. 21, 1937. T. 1. B., Mar. 1987, p. 1. 


INTER-AMERICAN ConcriiaTION. Washington, Jan. 5, 1929. Additional Protocol, Monte- 
video, Dec. 26, 1933. 
Ratification deposited: Honduras. Feb. 9, 1937. T. J. B., Feb. 1987, p. 1. 


INTER-AMERICAN CuutoraL Reuatrions. Buenos Aires, Dec. 23, 1936. 
Text: T. I. B., Feb. 1987, pp. 29-31; this JOURNAL, Supp., Vol. 31 (1937), pp. 68-70. 


INTERCHANGE OF Pupiications. Buenos Aires, Dec. 23, 1936. 
Text: T. I. B., Feb. 1937, pp. 31-32; this JOURNAL, Supp., Vol. 31 (1937), pp. 70-71. 


Marrs Buoyragce. Geneva, May 18, 1986. 
Signature (with reservation): Great Britain. Apr. 5, 1937. T.I. B., Apr. 1987, p. 20. 


Maarrrrme Mortaaces. Brussels, Apr. 10, 1926. 
Ratification: Rumania. Mar. 8, 1937. T.I. B., Apr. 1937, p. 19. 


Narcotic Drug Trarric. Geneva, June 26, 1936. 
Signatures: 
Belgium (with reservation) Dec. 15, 1936. 
Colombia. Dec. 30, 1936. 
Estonia. Dec. 15, 1936. 
Hungary. Dec. 29, 1986. L. N. O. J., Mar./Apr. 1937. 


Naxcorics. Geneva, July 13, 1981. Procès-verbal [of amendment]. Geneva, June 26, 

1936. 
Signatures (definitive) : 

Danzig (by Poland). Feb. 10, 1937. 
Estonia. Dec. 12, 1936. 
Hungary. Dec. 29, 1936. 
Iraq. Mar. 9, 1987. 
New Zealand. Dec. 12, 1936. 
Turkey. Jan. 15, 1987. L.N.O.J., Mar./Apr. 1937. 


Nationaurry Convention. The Hague, Apr. 12, 1930. 
Ratification: Netherlands (application to Netherlands Indies, Surinam and tee 
Dee. 21, 1986. T.I. B, Feb. 1936, p. 5. 
Ratification deposited: Netherlands. Apr. 2, 1937. T. I. B., Apr. 1937, p. 5. 


Nationaniry Convention. The Hague, Apr. 12, 1930. Procès-verbal, Geneva, Apr. 2, 
1937. 
Notification of coming into force of the treaty, and list of ten ratifications and acces- 
sions. T.I. B. Apr. 1937, pp. 6-7. 


496 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Nariowaurry. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, Apr. 12, 1930. 
Ratifications deposited: 
Colombia. Feb. 24, 1937. T.I. B., Mar. 1987, p. 4. 
Netherlands. Apr. 2, 1937. T.I. B., Apr. 1937, p. 5. 
Cuba. Oct. 22, 1936. T. I. B., Nov. 1936, p. 9; L. N. O. J, Dec. 1936. 


Nanonaurry. Protocol on Statelessness. The Hague, Apr. 12, 1930. 
Ratification: Netherlands. Dec. 21,1936. T.I. B. Feb. 1937, p. 6. 
Ratification deposited: Netherlands. Apr. 2, 1987. 7'. J. B., Apr. 1937, p. 5. 


Nationaurry. Protocol on Statelessness. The Hague, Apr. 12, 1930. Procès-verbal, Ge- 
neva, Apr. 2, 1937. 

Notification of coming into force of the treaty, and list of ten ratifications and ad- - 

hesions. T.I. B. Apr. 1987, pp. 7-8. 


NationaLrry or Women Convention. Montevideo, Dec. 26, 1933. 
Ratification: Nicaragua. Feb. 5, 1937. T. I. B., Apr. 19387, p. 14. 


Nieur Work rv Baxerms. Geneva, June 8, 1925. 
Ratification: Trish Free State. Apr. 15,1937. T.I. B., Apr. 1987, p. 18. 


Niext Worx ory Women. Washington, Nov. 28, 1919. 
Denunctations: 
Great Britain and Northern Ireland. Jan. 25, 1987. T.I. B., Feb. 1987; L. N.O. J,, 
Mar./Apr. 1937. 
Trish Free State. Apr. 15,1937. T.I. B., Apr. 1987, p. 18. 


Nicut Work or Women. Washington, Nov. 28,1919. Revised 1934. 
Ratifications: 
Great Britain and Northern Ireland. Jan. 26, 1937. T. J. B., Feb. 1937, p. 17; 
L. N. O. J, Mar./Apr. 1937. 
Hungary. Dec. 18, 1938. L. N. O.J, Mar./åpr. 1937. 
Irish Free State. Apr. 15, 1987. T.I. B., Apr. 1937, p. 18. 


Orrum Smoxmva. Bangkok, Noy. 27, 1931. 
Rattficattons deposited: 
Great Britain. Apr. 3, 1933. 
India. Dec. 4, 1985. G. B. Treaty Series, No. 13 (1937). 
Japan. Jan. 22, 1937. L. N. O. J., Mar./Apr. 1937. 


Pan American Hiaguway. Buenos Aires, Dec. 23, 1936. 
Text: T. I. B„ Feb. 1937, pp. 33-34; this Jounnat, Supp., Vol. 31 (1987), pp. 66-68. 


Parca Post AcrummMeNT. Panama, Dec. 22, 1936. 
Ratification: Panama, Jan. 27, 1937. T. J. B., Mar. 1987, p. 21. 


PERMANENT Court or INTERNATIONAL Justice. Revised Statute. Geneva, Sept. 14, 
1929. 
Ratification: Brazil. Jan. 26, 1937. L.N. M.8., Feb. 1937, p. 37; T. J. B., Feb. 1937, 
p.i; L.N.O.J., Mar/Apr. 1937. 


Postau UNION or THE AMERICAS AND SpaAIN. Panama, Dec. 22, 1936. 
Ratification: Panama, Jan. 27, 1937. T.I. B., Mar. 1937, p. 21. 


Prevention of Controversies. Buenos Aires, Dec. 23, 1936. 
Text: T. I. B., Feb. 1937, pp: 26-29; this Jounnwai, Supp., Vol. 31 (1987), pp. 63-64. 


Pursue Haura Orvice. Rome, Dee. 9, 1907. 
Adhesion: Lebanon and Syria. Jan. 4, 1937. T. J. B., Feb. 1987, p. 11. 
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Ramwars Réarms. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Finland. Feb. 11, 1987. L. N.O. J. Mar vee 1937. 


Rep Cross. Geneva, July 27, 1929. 
Adhesion: Danzig. Oct. 30, 1936. T.I. B., Mar. 1937, p. re 


Rervages FROM GERMANY. Provisional Agreement and Final Act, Geneva, July 4, 1936. 
Signature (definitive): Spain. Jan. 27, 1937. L. N. O. J, Mar./Apr. 1937. 


RigHts and Dorms or Stares. Montevideo, Dec. 26, 1933. 
Rattficattons deposited: 
Brazil. Feb. 23, 1987. T. I. B., Mar. 1937, p. 4. 
El Salvador. Jan. 9, 1987. T.I. B. Feb. 1987, p. 5. 


Roap Sianas. Geneva, Mar. 30, 1981. 
Ratification: Hungary. Jan. 8, 1937. L. N.O.J., Mar./Apr. 1987. 


Rorrich Pacer. Washington, Apr. 15, 1935. 
Ratification deposited: Colombia. Feb. 20, 1987. T.I. B. Mar. 1937, p. 24. 


Russer Propucrion anb Export. London, May 7, 1934. Protocol, Feb. 5, 1937. 
Text: G. B. Treaty Series, No. 11 (1987), Cmd. 5384. 


Sarery of Lire at Sea. London, May 31, 1929. 
Promulgation: United States. Feb. 5, 1937. T.I. B., Feb. 1987, p. 12. 


SANITARY Convention. Paris, June 21, 1926. 
Ratification deposited: Chile. Jan, 8, 1937. T. I. B. Mar. 1987, p. 15. 


Srrarrs Convention. Montreux, July 20, 1936. 
Ratsfication: Japan. Feb. 10, 1987. N. Y. Times, Feb. 11, 1937, p. 8. 


SUBMARINE Castes. Paris, Mar. 14, 1884. Declarations, Dec. 1, 1886 and Mar. 23, 1887. 
Protocols, Mar. 23, 1887 and July 7, 1887. 
Adhesion: Morocco. June 16, 1936. T. J. B, Nov. 1986, p. 21. 


SupMarins Warrare. Procès-verbal, London, Nov. 6, 1936. 
Adhesion: Greece. Jan. 11, 19387. T. J. B., Feb. 1937, p. 8. 


SUBMARINES IN War. Procès-verbal. London, Nov. 6, 1986. (Part IV, Art. 22 [Mari- 
time action of submarines against naval vessels].) 
Adhesions: 
Albania. Mar. 3, 1987. 
Bulgaria. Mar. 1, 1937. 
Panama. Feb. 26, 1937. 
Nepal. Jan. 27, 1937. 
Finland. Feb. 18, 1937. 
Haiti. Jan. 23, 1937. 
Sweden. Feb. 15, 1987. 
U.8.8.R. Feb. 3, 1987. T.I. B., March, 1937, pp. 6-7. 
Greece. Jan. 11,1937. T.I. B. Feb., 1937, p. 8. 
Bee this JourNaL, Supp., p. 137 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Denunciation: Nicaragua. Nov. 26, 1936. T.I. B., Feb. 1987, p. 19. 


Trape-Mark AND COMMERCIAL Convention, AND PROTOCOL ON Trape-Mark REGISTRATION. 
Washington, Feb. 20, 1929. 
Ratification deposited: Peru. Mar, 25, 1937. T. I. B. Apr. 1937, p. 18. 
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TRANSIT OF ANIMALS AND ANIMAL Propucts. Geneva, Feb. 20, 1985. 
Raitficattons: 
Latvia. Jan. 21,1937. T.I. B., Feb. 1987, p. 12. 
Rumania. Mar. 8, 19387. T. J. B., Apr. 1937, pp. 13-14. 


Unvpsacrounp Work (Women) Convention. Geneva, June 21, 1935. 
Ratification: Netherlands. Feb. 20, 1937. L. N.O.J., Mar./Apr. 1937. 


Waarna. Geneva, Sept. 24, 1981. 
Accegsions: Newfoundland and 35 other British possessions. Feb. 17,1937. L.N.O.J., 
Mar./Apr. 1937. 


Warts Stave Trana. Paris, Mar. 18, 1904. 
Promulgation: Colombia. Jan. 9, 1987. T. I. B., Apr. 1937, p. 15. 


Waarme Stave Trane. Paris, May 4, 1910. 
Promulgation: Colombia. Jan. 9, 1987. T. J. B. Apr. 1987, p. 15. 


Warm Stave Trane (Women of Full Age). Geneva, Oct. 11, 1983. 
Accession: Finland. Dec. 21, 1938. 
Ratification: Portugal. Jan. 7, 1987. L..N.O.J., Mar./Apr. 1937. 


Wines (Analysis). Rome, June 6, 1935. 
Adhesion: Belgium. Dec. 2, 1935 (effective June 15, 1937). 
Ratification deposited: Bulgaria. Dec. 15, 1936. T. I. B., Feb. 1987, p. 15. 


WorxkMEn’s COMPENSATION FOR OCCUPATIONAL DISEASES, Geneva, June 10, 1925. 
Denunctations: 
Trish Free State. Apr. 15, 1987. T.I. B. Apr. 1937, p. 18. 
Sweden. Feb. 24, 1937. L..N.O.J., Mar./Apr. 1937; T. I. B., Mar. 1937, p. 20. 
WorRKMEN’S COMPENSATION FOR OCCUPATIONAL Dispasss. Geneva, June 10, 1925. Re- 
vised 1934. 
Ratifications: 
Trish Free State. Apr. 15, 19387. T.I. B., Apr. 1937, p. 18. 
Sweden. Feb. 24, 1937. L. N. O. J., Mar./Apr. 1937; T. I. B, Mar. 1937, p. 20. 


M. Auice MATTHEWS 


GREAT BRITAIN: HOUSE OF LORDS 


(LORD ATKIN, LORD RUSSELL OF KILLOWEN, LORD MACMILLAN, LORD MAUGHAM, 
. AND LORD ROCHE) 
Tae Kine V. [INTERNATIONAL TRUSTEE FOR THE PROTECTION OF BONDHOLDERS 
AKTIENGESELLSCHAFT * 


March 16, 1987 


The suppliants were the holders of a $1,000 20-year 544 per cent. coupon gold bond, 
dated Feb. 1, 1917, and issued in the United States by the British Government. Principal 
and interest were payable at the option of the holder either in New York City in gold 
coin of the United States of the standard of weight and fineness existing on Feb. 1, 1917, 
or in London, England, in sterling money at the fixed rate of $4.8644 to the pound. 

On June 5, 1933, the gold content of the dollar was reduced by a Joint Resolution of the 
United States Congress which enacted that “Every obligation heretofore or hereinafter 
incurred ... shall be discharged upon payment, dollar for dollar, in any coin or cur- 
rency which at the time of payment is legal tender for public and private debts,” and 
declared every contractual provision to the contrary to be against public policy. 

The suppliants brought a petition of right to have the question determined whether 
the British Government could discharge its obligations under the bond by making pay- 
ments in depreciated dollars or whether it must pay such a number of depreciated 
dollars as would agal in value the number of dollars of the standard specified in the bond. 

Held, That the law applicable to the contract was the law of the State of New Yor 
and that as the Joint Resolution of Congress had the statutory effect of requiring a bon 
expressed in the present form to be discharged on payment dollar for dollar of the 
nominal amount, the suppliante’ claim to be paid in erica a larger sum than the 
nominal amount failed. 

Econ of the Court of Appeal (53 The Times L. R. 64; this Journat, Vol. 31, p. 142) 
reversed, 


Lord Arkin: My Lords, this is an appeal brought in a petition of right in 
which the suppliants claim to have determined by the courts their rights as 
holders of bonds and the annexed coupons issued by the British Government 
in the United States of America in 1917. The bonds contain what is now 
known as a gold clause in a well-known form. The question is whether the 
holders are entitled to be paid in New York in American currency the present 
value of the amount of gold represented by the nominal amount of the bonds 
in gold coins of the specified fineness of 1917, or are only entitled to be paid in 
New York in American currency the nominal amount of the bonds. The sup- 
pliants do not appear to have tendered either bond or coupon at the place of 
payment in New York so as to be able either to claim in debt or damages, but 
the Attorney-General, representing the Crown, agrees with the suppliants 
in desiring the real questions at issue to be determined, and the courts have 
proceeded on that footing. 

Various questions have been raised in this case, but that which comes first 
under consideration is what is the proper law of the contract: for if that be an- 
swered in one way no further issues remain. I will therefore proceed to discuss 
that matter. The legal principles which are to guide an English court on the 
question of the proper law of a contract are now well settled. It is the law 
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which the parties intended to ‘apply. Their intention will be ascertained by 
the intention expressed in the contract, if any, which will be conclusive. : If no 
intention be expressed, the intention will be presumed by the court from the 
terms of the contract and the relevant circumstances. In coming to its con- 
clusion the court will be guided by rules which indicate that particular facts 
or conditions lead to a prima facie inference, in some cases an almost conclu- 
sive inference, as to the intention of the parties to apply a particular law— 
e.g., the country where the contract is made, the country where the contract 
is to be performed, if the contract relates to immovables the country where 
they are situate, the country under whose flag the ship sails in which goods are 
contracted to be carried. 

But all these rules but serve to, give prima facte indications of intention. 
They are all capable of being overcome by counter indications, however diff- 
cult it may be in some cases to find such. The principle of law so stated ap- 
plies equally to contracts to which a sovereign State is a party as to other 
contracts. In the present case both Mr. Justice Branson * and the Court of 
Appeal appear to have considered themselves bound by authority to -hold 
that where a sovereign State is party to a contract the only proper inference 
to be drawn is that it did not intend that any system of law should be applied 
to its contract other than its own, and that this conclusion is either necessi- 
tated or reinforced by the consideration that only in its own court if at all can 
it be sued. For this proposition two cases are cited. ‘The first is Smith v. 
Weguelin (L. R. 8 Eq. 198). That was the case of a Peruvian loan nego- 
tiated in this country. So far as I can see, Lord Romilly, in dealing with the 
topic, is doing no more than negativing a contention that where a government 
negotiates a loan in a foreign country the law of that country is necessarily 
the law of the contract. He points to the case where a foreign loan in this 
country is negotiated at the same time in the same terms in different foreign 
countries as conclusive to negative the inference that English law is intended 
and he proceeds (L. R. 8 Eq., at p. 213): “so, if the English Government were 
to negotiate a loan in Paris or in New York, the English law must be applied to 
construe and regulate the contract.” I cannot think that Lord Romilly was in- 
tending to lay down a rule applicable in all circumstances—as, for instance, if 
the contract expressly made the foreign law applicable. His remarks are in 
fact obiter, but in any event do not, I think, purport to lay down a rule of uni- 
versal application. The other case is Goodwin v. Robarts (1 App. Cas. 476, at 
p. 495), in a passage in the speech of Lord Selborne approving the remarks of 
Lord Romilly in Smith v. Weguelin (supra), with which Lord Selborne was 
specially acquainted, having been counsel for the successful party. In Good- 
win v. Robarts (supra), what Lord Selborne said had little to do with the 
ground of the decision. The question in that case was whether the scrip of a 
Russian loan was negotiable. It had been agreed in the Exchequer Court 
(L. R. 10 Ex. 76) that if English law applied, common law principles pre- 
vented the extension of negotiability to any choses in action not made so by 
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statute. The Divisional Court held that the scrip was governed by Russian 
law and that the question did not arise. In the Exchequer Chamber Lord 
Chief Justice Cockburn, C. J. (L. R. 10 Ex. 337) in that remarkable judgment 
which is one of the charters of the liberty of the common Jaw, pronounced 
that the proper law was immaterial, for by English law commercial custom 
. could attach the qualities of negotiability to forms of contract hitherto not 
negotiable. The House of Lords took the same view. It would appear, there- 
fore, that these cases afford little authority for the proposition. In principle 
it must be ill-founded. It cannot be disputed that a government may ex- 
pressly agree to be bound by a foreign law. It seems to me equally indis- 
putable that without any expressed intention the inference that a government 
so intended may be necessarily inferred from the circumstances, as where a 
government enters into a contract in a foreign country for the purchase of 
land situate in that country in the terms appropriate only to the law of that 
~ country; or enters into a contract of affreightment with the owners of a foreign 
ship on the terms expressed in a foreign bill of lading, or employs in a foreign 
country foreign labor in circumstances to which foreign labor laws would ap- 
ply. It appears, therefore, that in every case, whether a government be a 
party or not, the general principle which determines the proper law of the 
contract is the same; it depends on the intention of the parties, either ex- 
pressed in the contract or to be inferred from the terms of the contract, and the 
circumstances, and in the latter case the inference may be drawn that the 
parties intended a foreign law‘to apply. The circumstance that a govern- 
ment is a party is entitled to great weight in drawing the appropriate infer- 
ence, but it is not conclusive and is only one factor in the problem. 

We can, therefore, approach the question: What is the proper law of this 
contract? untrammelled by any rule binding us to hold that it is English 
law. The contract had its origin in the fact that in 1917 under the powers of 
the War Loan Act, 1916, the British Treasury arranged to borrow the sum of 
$250,000,000 in the United States of America upon the security of Treasury 
notes payable as to $100,000,000 one year after date and as to $150,000,000 
two years after date. The notes were to be secured by the deposit with the 
Bankers Trust Company, New York, of certain securities on the terms and 
conditions contained in a pledge agreement which is dated February 1, 1917. 

It should be noted that no question arises as to the authority of the Treas- 
ury to raise money on these terms, or to agree to apply foreign law to the 
loan if desired. The War Loan Act, 1916, empowers the Treasury to raise 
money on such terms as it thinks fit, and it would seem obvious that at that 
stage of the Great War neither the Government nor the legislature would be 
likely to hesitate to adopt the law of any civilized country if the terms of the 
loan were otherwise agreeable. The only provision of the War Loan Act that 
is relevant is the provision that the loan is repayable out of the Consolidated 
Fund, a domestic matter which only concerns the authority to pay. I have 
thought is necessary to mention this. matter, for it is obvious that govern- 
ment contracts may well be made by authority of and regulated by statutes 
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which will themselves determine the law to be applied; for, at least as far as 
they are applicable, an English court would have to follow them. There is 
no difficulty of that kind in the present case; and this is further indicated by 
the fact that it is the British Government itself which is contending for the 
application of the American law. 

It appears to me essential to keep in mind the whole of the documents which 
in sequence led to the creation of the obligation of the British Government ex- 
pressed in the bonds in suit. They are the foundation of the reasoning which 
leads me to the conclusion that not English but American law is the proper law 
of this contract. It is necessary, unfortunately, that they should be set 
out in full. l 


DOCUMENTS 


OFFER 
FINAL PROOF 
$250,000,000 


UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
ONE-YEAR AND TWO-YEAR 514 PER CENT. SECURED LOAN CONVERTIBLE GOLD NOTES 


Dated February 1, 1917. 

Interest payable February 1 and August 1. 

$100,000,000 One-Year Notes due February 1, 1918. 

$150,000,000 Two-Year Notes due February 1, 1919. 

Principal and interest payable at the office of J. P. Morgan & Co. 

Convertible upon notice, at the option of the holder, at any time before maturity, or (if 
called for earlier redemption) at any time until and including the date of such re- 
demption, into twenty-year 544 per cent. bonds of the United Kingdom of Great Britain 
and Ireland, payable February 1, 1937, and not subject to prior redemption. 

Principal and interest of the notes, and of the bonds into which they may be converted, 
is to be payable, without deduction for British taxes, present or future, in New York 
in United States gold coin or, at the option of the holder, in London in sterling at the 
fixed rate of $4.86%4 to the pound. 

Coupon notes in denominations of $1,000, $5,000 and $10,000. 

Redeemable at the option of the Government in whole or in part, on thirty (80) days 
notice, as follows: 

One-Year Notes. Two-Year Notes. 
From February 1, 1917 to January 31, 1918.... 101 and interest. 102 and interest. 
From February 1, 1918 to January 31, 1919.... 101 and interest. 
The notes are to be secured by pledge with Bankers Trust Company, New York, under 

a, pledge agreement executed by the government, of securities approved by J. P. Morgan & 

Co. of an aggregate value of not leas than $300,000,000 calculated on the basis of the then 

prevailing markets, sterling securities being valued in dollars at the prevailing rate of 

exchange, namely :— 

Group I—Stocks, bonds and/or other securities of American municipalities and cor- 
porations and of the Canadian Pacific Railway Company and bonds and/or other 
obligations (either as maker or guarantor) of the Government of the Dominion of 
Canada, the Colony of Newfoundland and/or provinces of the. Dominion of Canada; 
and/or approved Canadian municipalities : 

Aggregate value not less than $150,000,000. 
(Of the foregoing there will be somewhat over $100,000,000 in value in the securities 
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of municipalities and corporations of the United States and of the Canadian Pacific 


Railway Company). 


Group I{—Bonds and/or other obligations (either as maker or guarantor) of any or 
all of the several following governments, to wit: Argentina, Chile, Cuba, Common- 
wealth of Australia, Egypt, Japan, New Zealand and Union of South Africa, and/or 
bonds and/or other obligations of approved railways in Argentina and/or of the 
Grand Trunk Railway Company of Canada, and/or approximately $25,000,000 value in 
bonds and/or other obligations of dividend-paying British railway companies: 

Aggregate value not less than $150,000,000 


Total, $300,000,000 
Pending the arrival and deposit of definitive securities as above, the government is to 
deposit temporarily with the Trust Company either approved New York Stock Exchange 


collateral or cash, 


If the pledged securities depreciate in value, the government is to deposit additional 


securities to maintain the 20 per cent margin. 


The government is to reserve the right from time to time to sell for cash any of the 
pledged securities, the proceeds of sale to be applied to the retirement of notes by pur- 


chase or by redemption by lot. ` 


Upon the retirement of the one-year Notes, or upon reduction of the amount of notes 
outstanding, through conversion, a proportionate amount of the collateral may be with- 
drawn approximately rateably from each class. 

The government also from time to time may make substitutions of securities, but such 
substitutions are not to vary the then relative amounts in value of the groups. All 
substitutions, withdrawals, and valuations of securities are to be approved by J. P. 


Morgan & Co. 


This offering is made subject to the approval by our counsel of necessary formalities. 
We offer the above Notes for subscription as follows: 
The One-Year Notes at 99.52 and interest, yielding 6 per cent. 
‘Two Two-Year Notes at 99.07 and interest, yielding 6 per cent. 
Subscription books will be opened at the office of J. P. Morgan & Co. at 10 o’clock a.m. 
January 24, 1917, and will be closed at 10 o'clock a.m., January 31, 1917, or earlier, in their 


discretion. 


The right is reserved to reject any and all applications, and also, in any event, to award 


a smaller amount than applied for. 


Amounts due on allotments will be payable at the office of J. P. Morgan & Co. in New 
York funds, to their order, and the date of payment will be given in the notices of 


allotment. 


Temporary certificates will be delivered pending the preparation of the definitive notes. 


J. P. Moraan & Co. 
Firat Nationa, Bank, New York City. 


NationaL Crry Company, New York City. 


Harris Trust & Savrnas Bank, Chicago. 
Brown Brorurss & Co. 

Wa. A. Reap & Co. 

J. & W. SELIGMAN & Co. 

Kipper, Prasopy & Co. 

Len, Hiaarnson & Co. 

LAZARD FRERES, 

KrserL, Kinnicorr & Co. 

Waite, Wew & Co. 


Guaranty Trost Company or New York. 


New York, January 22, 1917. 


Banxers Truat Company, New York City. 

Farmers Loan & Trust Company, New 
York City. 

CantraL Trost Company oF ILLINOIS, 
Chicago. 

Harsry, Sroart & Co., Chicago. 

CONTINENTAL AND COMMERCIAL TRUST AND 
Savinas Bank, Chicago. 

Marine Narronau Banx, Buffalo. 

Union Trust Coscpany, Pittsburgh. 

First & Orp Derrorr NATIONAL BANK, 
Detroit. 


Pa 
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THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND TO “BANKERS 
a a oa i 


' Dated February 1, 1917, securing $250,000,000 
Orie’ Year and Two-Year 544 per cent. Secured Loan Convertible Gold- Notes 
Interest payable August 1 and February 1 


New York Crry, . 
February 1, 1917. 
To Bankers Trust i oan - 
New York City. 
Dear. Sirs: 


. THE GOVIEN MENT OF THE Unrren Krnapom or Canar BRITAIN AND IRELAND (hereinafter 
tamed the “obligor”) is about to issue and to sell its 544 per cent. Secured Loan Con- 
vertible Gold Notes for the aggregate principal amount of $250,000,000, dated February 1, 
1917, of which $100,000,000 principal amount are.one-year notes maturing February 1, 
1918, and $160,000,000 principal amount are two-year notes maturing February 1, 1919; 
such notes (hereinafter referred to as the notes) to be substantially in the ‘form (the 
blanks therein being appropriately filled) marked Schedule A-t hereto annexed, and to 
be: authenticated by the certificate thereon executed. by your company. Pending the 
preparation of the definitive notes; temporary notes without coupons, substantially in 
gaid form, may-be issued in any denomination and similarly authenticated. -The twenty- 
year 514 per cent. bonds, into which such notes may be converted as therein provided, are 
to be substantially in the farms (the blanks therein being appropriately filled) marked 
Schedule A-2 hereto annexed. 

IL. In order to secure the payment, principal and interest, of all the notes of eid. issue 
at any time outstanding according to their tenor, and in consideration of the purchase 
and acceptance of such notes by the original and subsequent takers and holders thereof, 
the obligor hereby pledges with your company certain bonds, stocks and other securities 
(hereinafter termed, collectively, “pledged securities”) of the aggregate value of not less 
than $300,000,000 as follows: the several issues of such securities which are or may be 
pledged, and. the unit values at which such securities severally and respectively are or 
are to be pledged hereunder, being set forth in Schedule B hereto annexed, viz.: 5 

Group 1. Stocks bonds and other securities of American municipalities and corpora- 
tions and the Canadian Pacific Railway Company, and bonds and other obligations 

(either as maker or guarantor) of the Government of the Dominion of Canada, the 

Colony of Newfoundland, and provinces of the Dominion of Canada, and bonds and 

other securities of approved vee municipalities: Aggregate value not. less than 

$160,000,000 

Group 2. “Bands and other obligations (either as maker or guarantor) of any ‘or all 
of the several following governments to wit: Argentina, Chile, Cuba, Commonwealth 
of Australia, Egypt, Japan, New Zealand, and Union of South Africa, and bonds and 
other obligations of approved railways in Argentina, and bonds and other obligations 
of the Grand Trunk Railway Company of Canada, and approximately $25,000,000 value 
in bonds and other obligations of dividend-paying British railway companies: Aggregate 

value not leas than $150 000,000. i 

Such pledge to your company is in trust for the benefit of all present and future holders 
of the notes, so that subject to the terms hereof the paneipel and interest of the notes 
shall be secured rateably by such pledge. 

‘ Coupons or warrants for interest or dividends ET or payable on or prior to 
February 1, 1918, on any securities held by your company under this writing, may be 
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lodged at the office of Guaranty Trust Company of New York in London, England, or 
at such other agencies in London as your company may elect, 

H. In case at the time of the authentication by your company of the notes, the obligor 
shall not have delivered to you all of the securities deliverable under Clause I hereof, 
the obligor will deposit temporarily with you, as part of the security hereunder, (1) 
stocks, bonds or other securities that are listed upon the New York Stock Exchange and 
are approved by J. P. Morgan & Co. as acceptable for the purpose, of a value equal to 
the difference between $300,000,000 and the aggregate value of the securities that shall 
have been delivered under Clause I, and (2) a sum in cash equal to five-sixths of the 
difference, if any, between $300,000,000 and the aggregate value of the securities delivered 
under Clause I and the securities under this Clause II. 

Thereafter from time to time upon delivery to your company of any securities de- 
liverable under Clause I and not theretofore delivered, your company either (a) will 
redeliver such temporarily deposited securities of an amount in value equal to the amount 
in value of the securities so delivered under Clause I, or (b) will repay such temporarily 
deposited cash of an amount equal to five-sixths of the value of the securities so delivered 
under Clause I. 

HOI. From time to time, upon the written request of the obligor and the written ap- 
proval of J. P. Morgan & Co., your company shall release any of the pledged securities, 
provided that contemporaneously there be substituted for the securities of either group 
so released, other securities of the same group of equal aggregate value. 

IV. If at any time the pledged securities shall have depreciated in aggregate value 
either because of change in market price or in the rate of exchange, so that such aggregate 
value shall become less than 120 per cent. of the principal amount of the notes at the time 
outstanding, the obligor from time to time will deliver to your company, as part of the 
trust estate, additional securities of one or both of the groups sufficient to bring the value 
of all the securities pledged to a sum exceeding by not less than twenty per cent. (20 per 
cent.).the principal amount of the notes at the time outstanding, so that at all times such 
twenty per cent. (20 per cent.) excess value shall be maintained; provided, however, that 
if at the time of such depreciation the trustee shall hold as part of the security under 
this writing, amy cash deposited in lieu of securities, then and in such case the obligor 
shall not be required to pledge additional securities hereunder unless at the time the 
aggregate value of the pledged securities held by the trustee shall have become less than 
120 per cent. of the difference between the aggregate principal amount of the outstandmg 
notes and the amount of such cash, nor to pledge any additional securities except to an 
amount sufficient to increase the value of the pledged securities to the amount of 120 
per cent. of said difference in amount. 

Yy. For all purposes of Clause I of this writing, the value of the pledged securities is 
to be computed upon the basis of the unit values respectively set forth in Schedule B, 
or such lower value respectively as J. P. Morgan & Co. shall certify to your company in 
writing to be in their opinion the values of any units of such pledged securities at the 
time of the deposit thereof with your company. 

For the purposes of Clause II of this writing, (1) the value of the securities therein 
referred to as deliverable under Clause I, is to be computed upon the basis of the unit 
values thereof respectively set forth in Schedule B, or such lower values respectively as 
J. P. Morgan & Co. shall certify to your company in writing to be in their opinion the 
values of any units of such pledged securities at the time of the deposit thereof with 
your company, and (2) the value of the securities temporarily deposited shall be deemed 
to be such as J. P. Morgan & Co. shall certify to your company in writing to be in their 
opinion the values respectively of such temporarily deposited securities at the time of 
the deposit thereof when computed upon the basis of the market value on the New York 
Stock Exchange. i 

For all purposes of Clause ITI and Clause IV of this writing, the value at any time of 
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pledged securities released and of securities substituted therefor and of additional 
securities pledged, respectively, shall be deemed to be such as J. P. Morgan & Co. shall 
certify to your company in writing to be in their opinion the values of such substituted 
or released or additional securities, as the case may be, at the time of such substitution 
or release or pledge, as determined upon the following basis, viz.: (a) The value of such 
securities payable in currency of the United States shall be the market value of the 
securities on the New York Stock Exchange, if quoted thereon, and, if not quoted thereon, 
the market value in the general securities market in New York; (b) the value of such 
securities not payable in United States currency shall be the market value in London of 
the securities in pounds sterling, converted into dollars in the City of New York at the 
then exchange value of pounds in the New York market; and (c) if any of the securities 
in the judgment of J. P. Morgan & Co. have no quoted market prices, the market value 
of such securities shall be taken to be such as J. P. Morgan & Co. shall fix for the purpose. 

All determinations of value have been made and shall be made without including any 
amount for accrued interest on any of the securities valued. 

VI. The security hereby constituted shall become enforcible in each and every of the 
following events of default by the obligor (hereinafter termed “events of default”), viz 

(a) Default in the payment of the principal of any of the notes. 

(6) Default in the payment of any instalment of interest on any of the notes, which 
default shall have continued for the period of thirty (30) days. 

(c) Default in pledging hereunder additional securities to maintain the margin as 
provided in Clause IV of this writing, which default shall have continued for the period 
of thirty (30) days after notice to the obligor from your company. 

VIL Until the happening of an event of default, the obligor shall be entitled (1) to 
collect and to receive for its own account all interest, dividends and other income of the 
pledged securities, and accordingly at a reasonable time prior to the due date thereof to 
have delivered by your company to the obligor or upon its order all coupons and warrants 
for such interest, dividends and other income; and (2) to exercise any voting nghts 
appertaining to any of the pledged securities. 

VII. Upon the happening of an event of default your company in its discretion may, 
and upon the request of the holders of twenty-five per cent. (25 per cent.) of the principal 
amount of the notes at. the time outstanding and upon being indemnified to its satisfac- 
tion your company shall sell, collect and convert into money the pledged securities or 
any part thereof, and all rights of redemption thereof. 

IX. At any sale, the pledged securities may be sold in one or more lots as in its dis- 
cretion your company shall determine. Any such gale shall be made at public auction in 
the City of New York, or in the City of London, or in part in one and in part in the 
other of said cities. The notice of sale shall contain a brief general description of the 
pledged securities to be sold, a statement of the time or times of each such sale, and a 
specification of the terms of sale as determined by your company, and shall be sufficiently 
given if published once in each week for five successive calendar weeks prior to any such 
sale in two newspapers published in the Borough of Manhattan, City of New York, and 
in two newspapers published in the City of London. 

From time to time, any such sale may be adjourned by your company by announce- 
ment at the time and place appointed for such sale, or any such adjourned sale; and 
without further notice or publication, such sale may be made at the time and place to 
which the same shall have been so adjourned. 

No purchaser or any one claiming under him shall be bound to see to the application 
of the purchase money or to inquire as to the authorization or regularity of any such sale. 

X. In case of any sale of any of the pledged securities by your company under the 
power of sale above granted, the whale of the principal sums of the notes, if not previously 
due, shall at once become due and payable. 

XI. The avails of any sale shall be applied as follows: 
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First, to the payment of the costs and expenses of such sale, and also a reasonable 
compensation to your company, its agents, attorneys, and counsel, and of all taxes, 
expenses, liabilities and advances made or incurred by your company in the care, ad- 
ministration or collection of any of the pledged securities, 

Secondly, to the payment of the whole amount then owing and unpaid upon the 
notes for principal and interest, including interest at the rate of five and one-half per 
cent. per annum on principal after maturity and on overdue coupons; or in case such 
proceeds shall be insufficient to pay in full the whole amount so due and unpaid upon 
said notes, then to the payment of such principal and interest rateably, without prefer- 
ence of principal over interest or of interest over principal. 

Lastly, to the payment of the surplus, if any, to the obligor. 

XIL At any such sale, any holder or holders of any of the notes (including your com- 
pany) may become the purchaser or purchasers of the pledged securities, without ac- 
countability except for the purchase price, whether the sale be made under the power of 
sale herein contained or pursuant to judicial proceedings. 

XIU. From time to time, acting by its agents authorized in writing (of which su- 
thorization a duplicate shall be filed with your company) the obligor may sell any of the 
pledged securities, provided that the obligor shall not be in default in the payment of the 
principal or interest of any of the notes; and provided, further, that any default existing 
prior to such sale in the agreements of the obligor contained in Clause IV hereof, may 
and shall be remedied by the application of the proceeds of sale to the redemption of 
notes as hereinafter provided. Such sales may be made in such manner and at such 
place, and whether publicly or privately, as the obligor or its agents authorized as afore- 
said may deem advisable. In case of any such sale, your company shall release the 
securities so sold, upon receipt by your company of the net proceeds of the sale as certified 
in writing to your company by the obligor or by J. P. Morgan & Co. the date of such 
release and delivery of such securities to be the date specified in said writing. 

XIV. Any and all proceeds of any sale pursuant to the provisions of Clause XIL hereof, 
shall be applied to the purchase or redemption of notes as follows: 

Until the delivery to your company by the obligor of a request to redeem notes by call 
as hereinafter provided, such moneys shall be applied by your company to the payment 
of the purchase price of notes secured hereby which shall be delivered to you by J. P. 
Morgan & Co, for cancellation. The notes so purchased may be of either or both of 
the two maturities, indifferently. A writing signed by J. P. Morgan & Co., stating the 
amount of notes, and the purchase price or prices thereof (which in no case shall exceed 
the then redemption prices), shall be warrant to your company for paying to J. P. Morgan 
& Co. or upon their order, such purchase price or prices and for any other action taken 
by your company on the faith of such writing. 

If the obligor shall deliver to your company a written request to redeem notes by call, 
specifying therein the date for such redemption which shall be not less than forty (40) 
days subsequent to the delivery of such request, your company at the expense of the 
obligor shall publish once in each week for five successive calendar weeks, in two news- 
papers published in the Borough of Manhattan, City of New York, a notice calling for the 
presentation and surrender at the office of your company, on the date so specified (which 
date shall be not sooner than thirty days after the first publication) of the notes to be 
redeemed bearing all unpaid coupons. In case less than all the outstanding notes are so 
to be redeemed, the redemption moneys shall be apportioned and applied to the re- 
demption of notes of each of the two maturities, for aggregate principal amounta which 
in relative proportion shall correspond to the relative proportion of the two maturities 
‘at the time outstanding: and the notice shall specify, by reference to the serial numbers 
thereof, the notes called for redemption of each of the two maturities, as determined by 
lot according to any method deemed proper by your company and approved by J. P. 
Morgan & Co. 
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To the extent of any moneys applicable to the purpose at the time thereafter held by 
your company, upon surrender of any such designated note, bearing coupons as afore- 
said, your company shall receive the same and shall pay therefor the principal amount, 
the premium thereof payable on the designated redemption date, and the accrued inter- 
est thereon up to such redemption date. 

To avoid partial redemption of any note of a denomination greater than $1, 000, your 
company in any drawing for redemption may apportion as nearly as practicable to the 
aggregate amount of notes of each denomination of each of the two maturities, re- 
spectively, such part of the money available for the redemption of the notes of each 
maturity as shall bear to the whole thereof the same proportion that the aggregate 
amount of notes of each denomination of such maturity shall bear to the aggregate 
amount of all the notes of such maturity then outstanding, and a-separate drawing of 
the notes of each denomination of each maturity shall be made for such amounts as the 
money apportioned to such denomination shall suffice to pay at the redemption rates 
then respectively applicable thereto. 

Ali notes so redeemed or purchased forthwith shall be cancelled by your company and 
be delivered to the obligor. 

XV. The right to enforce the security given by these presents for the benefit of the 
notes shall vest exclusively in your company and its successors in the trust, and all 
. action by your company in such enforcement shall be for the rateable benefit of all of 
the notes at the time outstanding. No holder of any note or coupon shall bring any 
suit, action or other proceedings for the enforcement of such security. 

XVI. Upon payment (or upon the making of provision for the payment by the deposit 
with your company of the amount payable thereon) of the one-year notes at maturity, 
and at any time upon the payment or redemption of any of the notes, and in every such 
case provided that the moneys paid or deposited shall not be the proceeds of the sale of 
pledged securities, and also at any time upon the retirement of any of the notes through 
the conversion thereof into the twenty-year bonds of the obligor as provided in the 
notes, your company shall release and deliver according to the order of the obligor such 
part of each class of the pledged securities then held by your company as shall bear to 
the whole of such class so held, approximately the same.proportion as the aggregate 
principal amount of the notes so paid or redeemed or converted shall bear to the aggregate 
principal amount of the notes outstanding immediately prior to such redemption or pay- 
ment on conversion—the approximation of the proportion of the pledged securities to be 
released to be made by your company in the exercise of its sole judgment. 

For the purposes of this Clause XVL the pledged securities of American municipalities 
collectively shall constitute a separate class; the pledged securities of American corpora- 
tions (including the Canadian Pacific Railway Company) collectively shall constitute a 
separate class; the pledged securities collectively of the Dominion. of Canada shall con- 
stitute a separate class; the pledged securities collectively of the Colony of Newfound- 
land and each of the several provinces of the Dominion of Canada and each of the 
several municipalities of the Dominion of Canada shall constitute, respectively, separate 
classes; the pledged securities collectively of each of the several governments, specified 
in Group 2 of Class I of this writing shall constitute, respectively, separate classes; the 
pledged securities of railways in the Argentine collectively shall constitute a separate 
class: the pledged securities of the Grand Trunk Railway Company of Canada col- 
lectively shall constitute a separate class, and the pledged securities of British railway 
companies collectively shall constitute a separate class; provided, however, that all such 
withdrawals of securities of American corporations (including the Canadian Pacific Rail- 
way Company), or of Argentine railways, or of the Grand Trunk Railway Company of 
Canada, or of British Railway companies, shall be such as are approved by J. P. 
Morgan & Co. 

When all of the notes, principal and interest, shall have been paid, or when provision 
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for such payment shall have been made by the obligor by depositing with your company 
the amount payable to noteholders, or when all the notes not so paid or provided for 
shall have been retired by conversion thereof as aforesaid, your company, at the cost 
and expense of the obligor, shall redeliver to the obligor the pledged securities, together 
with proper instruments of assignment and transfer. 

XVL. Any request or other instrument purporting to be signed on behalf of the obligor 
for any of the purposes of this writing, including the authentication and delivery of the 
notes, if verified by the countersignature of J. P. Morgan & Co., shall be authority to your 
company for taking action pursuant to such request or other instrument. 

All rights and powers of J. P. Morgan &.Co. shall vest in the copartnership or firm 
doing business under such name and shall pass to and shall vest in the successors of such 
firm as from time to time constituted, doing business as such successor. 

Any notice to the obligor required to be given under this writing or by law shall be 
sufficiently given if addressed “To the Secretary of the British Treasury, care of J. P. 
Morgan & Co.” and delivered by hand to any member of the firm of J. P. Morgan & Co. 
at their office in the City of New York. 

XVIL. Your company shall be under no duty to take notice of any default on the 
part of the obligor in any of ita agreements contained in the notes or in this writing, or 
otherwise, unlesa it shall receive notice thereof and request to take action thereupon by 
a writing signed by persons shown to your company’s satisfaction to be the holders of 
ten per cent. of the principal amount of the notes then outstanding; but nothing herein 
contained shall be deemed to limit or affect the mght of your company without notice 
or request from noteholders to take action upon any default. 

Any securities delivered hereunder may be retained by your company in the form in 
which deposited until a default hereunder or until requested by the obligor to have the 
same transferred. 

XIX. In case your company shall be in doubt in any instance as to the meaning of this 
instrument or its powers or duties thereunder, your company may advise with legal 
counsel selected by it, and shall be protected in anything done or suffered by it in good 
faith in pursuance of the opinion of such counsel. 


FOR THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
BCHEDULE A-L. 
[Form of Note] 


THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
$250,000,000 
FIVE AND ONE-HALF PER CENT. SECURED CONVERTIBLE LOAN 


One-Year Notes $100,000,000 
Two-Year Notes $150,000,000 


Tre GOVERN MENT oF THE Untrep Krnapom or Great BRITAIN AND Ineianp (hereinafter 
termed “obligor”) for value received, promises to pay to bearer the sum of ............ 
dollars on the first day of February, 19.., and to pay interest on such principal sum at the 
rate of five and one-half per centum (514 per cent.) per annum, semi-annually, on the first 
day of August and the first day of February in each year, until such principal sum shall 
be paid, but only upon presentation and surrender of the coupons for such interest hereto 
attached, as severally they mature. Such principal sum and the interest thereon will be 
paid without deduction for any British taxes, present or future, and, at the option of the 
holder, either at the office of J. P. Morgan & Co., in City of New York, State of New 
York, United States of America, in gold coin of the United States of America of the stand- 
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ard of weight and fineness existing February 1, 1917, or in the City of London, England, in 
sterling money at the fixed rate of $4.86%4 to the pound. 

The notes’ of the loan, for the aggregate principal sum of $250,000,000, are equally and 
rateably secured by the pledge with Bankers Trust Company, a corporation of the State 
of New York, of certain bonds, stocks, and other securities pursuant to and upon the 
terms of an instrument in writing (hereinafter termed “pledge agreement”) duly executed 
and delivered by the obligor to the said Trust Company to which pledge agreement, held 
by said Trust Company, reference hereby is made. 

The notes of the loan severally are subject.to redemption prior to maturity at the 
office of the said Trust Company, at the option of the obligor, during the sevéral periods 
prior to maturity and at the respective prices following, to wit: 

The one-year notes maturing February 1, 1918, shall be subject to redemption as afore- 
said on any day until and including January 31, 1918, at 101 per cent. of the principal 
sum, accrued interest to the date of any such redemption being also payable. 

The two-year notes maturing February 1, 1919, shall be subject to redemption as afore- 
said on any day until and including January 31, 1918, at 102 per cent. of the principal 
sum, and thereafter on any day until and including January 31, 1919, at 101 per cent. of 
the principal sum, accrued interest to the date of any such redemption being also 
payable. 

Notice of intention to redeem, specifying the distinctive numbers of the notes called for 
redemption, will be given by advertisement thereof in two newspapers published in said 
City of New York and in two newspapers published in the City of London, once in each 
week for five successive weeks, the first publication to be not less than thirty days prior 
to the date fixed for such redemption. If specified in any such notice, this note shall be- 
come payable on the redemption date fixed in such notice; and after such redemption 
date, provided payment be made of the amount payable on this note when presented 
pursuant to such notice, no interest will accrue hereon and any coupons for interest 
maturing after such date will be null and void. 

Upon surrender for such purpose of this note with all unmatured coupons attached, 
at any time prior to maturity (or, if called for earlier redemption, at any time until and 
including the date of such redemption), the obligor without expense to the holder will 
issue in exchange, at the office of said Trust Company, a bond of the obligor of like 
principal amount, payable February 1, 1937, and bearing interest at the rate of five and 
one-half per cent. (5% per cent.) per annum, payable semi-annually on August 1 and 
February 1 in each year, and having annexed all unmatured interest coupons; auch bond 
to be payable as to both principal and interest, at the option of the holder, either in the 
City of New York in gold coin of the United States of the standard of weight and fineness 
existing February 1, 1917, or in the City of London, England, in sterling money at the 
fixed rate of $4.86%4 to the pound, and such payment of principal and interest at either 
such place of payment to be made without deduction for any British taxes, present or 
future; but no such conversion shall be required to be made unless the holder of this note 
shall have given ten days’ previous notice of his election so to convert by a writing ad- 
dressed to the obligor and delivered to said Trust Company. 

In case of the sale of any‘of the pledged securities in enforcement of said pledge agree- 
ment upon a default as specified therein, then and in such case the principal sum of this 
note and of all other notes of the loan, if not previously due, will become forthwith 
due and payable. 

The notes of the loan are issuable in denominations of $1,000, $5,000, and $10,000. Un- 
less previously called for redemption, any note of a denomination higher than $1,000 
with all unmatured coupons thereto attached, when surrendered for that purpose at the 
office of the said Trust Company, may be exchanged for notes (bearing all unmatured 
coupons) of equal aggregate principal amount of lower denomination or denominations. 
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For any such exchange, the obligor may prescribe reasonable rules and regulations, and 
may require payment of a reasonable charge. 

This note shall not be entitled to the benefit of the said pledge agreement, nor be valid 
for any purpose, until authenticated by the certificate hereon duly executed by the said 
Trust Company or its successor in the trust under said pledge agreement. 

Dated, February 1, 1917. 


FOR THE GOVERNMENT OF THR UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
(8d.) Cecil Spring Rice 


[ForM OF COUPON] 


On the first day of ............ , 191.. (unless the note below mentioned shall have 
been called for previous redemption), the Government of the United Kingdom of Great 
Britain and Ireland promises to pay to bearer, without deduction for British Taxes, 
present or future, ......cceeee dollara gold coin of the United States of America, at the 
office of J. P. Morgan and Co., in the City of New York, State of New York, United States 
of America, or, at the option of the holder, the equivalent of said sum in sterling money, 
at the fixed rate of $4.8614 to the pound, in the City of London, England, being six (6) 
months’ interest on the ............ Year Gold Note No. ............ of the 544 per 
cent. Secured Convertible Loan of the said Government. 


[Form of CartivicaTs or Trust Company] 


This Note is one of the ............ Year Notes of the Loan within mentioned. 
Bankers Trust Company, 


The transaction recorded in these documents was duly carried out. The required loan 
was raised on notes given in the form appended to the pledge agreement. In due course, 
in accordance with the terms of the offer expressly incorporated in the notes, notes to 
the value of $143,587,000 were converted into bonds which were issued in denominations 
of $100, $500, and $1,000 with coupons attached in the form following. 


BOND For $1,000 
"$1,000 $1,000 
Tue GOVERNMENT or THN Unrrep Kinapom or Great BRITAIN AND IRELAND 


Twenty-Year 544 per cent, Coupon Gold Bond omens February 1, 1937 
No. M. 153012 No. M. 153012 


THE GOVERN MENT OF THE Unrtep Kingpom or Great BRITAIN AND IRELAND (hereinafter 
termed “obligor”) for value received promises to pay to bearer, or, if this bond be regis- 
tered, then to the registered holder hereof, the sum of Onm THousanp Dorrars on the Ist 
day of February, 1937, and to pay interest on such principal sum at the rate of five and 
one-half per cent. (544 per cent.) per annum, semi-annually, on the Ist day of August and 
the Ist day of February in each year, until such principal sum shall be paid, but only 
upon presentation, and surrender of the coupons for such interest hereto attached as 
severally they mature. 

Such principal sum and the interest thereon will be paid at the option of the holder, 
either in the City of New York, State of New York, United States of America, at the office 
or agency which will be maintained in the said city by the obligor for the service of the 
bonds of this issue in gold coin of the United States of America of the standard of weight 
and fineness existing February, 1917, or in the City of London, England, in sterling money 
at the fixed rate of $4.86%% to the pound. 

Payment at either place aforesaid will be made without deduction from either such 


512 . HE AMERICAN JOURNAL OF INTERNATIONAL LAW 


principal or interest for any British taxes, present or future. This bond will not be 
redeemed prior to the due date thereof above specified. 

This bond may be registered in the name of the holder, but only as to the principal 
sum thereof, by presenting the same for such purpose to the Bond Registrar of the obligor 
in the City of New York for notation of such registration hereon, After such registration 
no transfer shall be valid unless made by the registered owner in person or by his duly 
authorized attorney and similarly noted hereon, but transferability by delivery may be 
restored by transfer to bearer and like notation thereof hereon. Coupon bonds of this 
issue, upon surrender thereof with all unmatured coupons attached, to said Bond Regis- 
_trar of the obligor in the City of New York, in principal amount aggregating $1,000 or 
multiples thereof, may be exchanged for a bond or bonds without coupons of authorized 
denominations, for an equal aggregate principal amount, registered in the name of the 
holder as to both principal and interest. Coupon bonds of this issue are to be in de- 
‘ nominations of $1,000, $500, and $100, and any coupon bonds at any time outstanding may 
be exchanged when surrendered for that purpose, with all unmatured coupons attached, 
for coupon bonds of equal principal amount of any other of said denominations. For 
any registration or exchange of bonds as provided herein, the obligor may prescribe 
reasonable rules and. regulations, and for any exchange of engraved bonds may require 
payment of a reasonable charge. 

Dated February 1, 1917. 

For the Government of the United Kingdom of Great Britain and Ireland 
(Sed.) Geratp CAMPBELL 
(Endorsement on Bond) 

As provided on the face of the bond, coupon bonds of this issue are exchangeable for 
an equal principal amount of coupon bonds of other denominations or of registered bonds, 
which peemverea) bonds are in turn exchangeable for coupon bonds. 


COUPON 
Tue GOVERNMENT oF THR Untren Kuvapom or Great BRITAIN AND IRELAND 
On the First day of Feb. 1937 
. $27.50 
Promises to pay to bearer, at the office or agency which for such purpose will be 
maintained by the Government in the City of New York, United States of America, 
Twenty-Smven anp 50/100 Dottars, gold coin of the United States of America, or, at 
the option of the holder, in London, England, in sterling money at the fixed rate of 
$4864 to the pound, payment at either place being made without deduction for British 
taxes present or future being six months’ interest on the Twenty-year 5%4 per cent. Bond 
of the Government. 
For the Government of the United Kingdom of Great Britain and Ireland 
(Sgd.) JomN BRADBURY, 
Secretary to the Treasury. 
No. M 153012 
40. 


Beginning with the notes, what is the true inference as to the intention of 
the parties as to the proper law of the contract contained in them? They were 
issued in America, they were expressed in terms of American currency, they. 
were to be paid on one option in America on a value estimated by reference 
to American coins, But there is the further fact that they were secured by a 
pledge agreement also made in America, performed in America by the deposit 
with an American company of securities on terms which appear irresistibly to 
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give rights governed by American law as to maintaining margins of value, 
redemption, enforcement by sale. They contemplate a judicial sale, which, 
in my opinion, can only mean a sale by order of an American court, and they 
finally stipulate that the company with which the securities are pledged 
shall be protected if it acts in accordance with the opinion of counsel selected 
by it, which must, I think, in this context mean American counsel advising on 
American law. 

I do not overlook that there is an option to be paid in England, that there 
is a clause stating that payment is to be made without deduction of British 
taxes, and in particular the weighty circumstance that the borrowers are the 
British Government. But it is to be noted that the obligation to pay in Eng- 
land is secured only by the American pledge agreement and that the provision 
as to British taxes is a provision which might well be inserted ex majori 
cautela in any contract under which a government has to make payment. 

But taking all the circumstances into consideration, I think that the irre- 
sistible inference is that the proper law of the contract is American law, mean- 
ing thereby in this contract the law of the State of New York. I come to this 
conclusion without attempting to answer the question put in argument, what 
would have been the result of the issue in America in 1917 if there had been 
expressed in the pledge agreement or in the notes the term that the contract 
was to be governed by English law? 

If the notes were governed by American law, how is it possible to avoid 

the conclusion that the bonds into which at the will of the holders they were 
convertible before maturity were intended to be governed by the same 
law? In substance, the bonds are long term renewals, and I find it impossible 
to assume that the parties who on the hypothesis start with an American con- 
tract either in fact intended or in some way or another signified to each other 
the intention no longer to be bound by American law but for the future to sub- 
stitute English law. In terms there is no substantial difference other than 
time between the obligation expressed in the notes and in the bonds. There 
is the very material fact that the bonds are not secured by the pledge agree- 
ment, but I cannot regard this as countervailing the strong improbability that 
the holder of an American note surrendered it in exchange for an English 
bond, the debtor and other terms remaining for this purpose the same. 
- There are indeed expressions in the bond which bear an American com- 
plexion, but in themselves they are far from conclusive, and one must base 
the inference on the transaction viewed asa whole. Itis, I think, unfortunate 
that the attention of the courts below does not seem to have been directed to 
the importance of the notes and the pledge agreement as bearing on the ques- 
tion in issue. I think their decision might have been different. I need only 
add that the question before us has to be determined as of the time that the 
notes were exchanged into the bonds. ‘The fact that they were negotiable and 
possibly negotiated in other countries does not affect the question. 

Having reached this conclusion in favor of American law as the proper law 
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of the contract, I need add but a few words. It is admitted that the effect of 
the joint Resolution of Congress, dated June 5th, 1933, had the statutory ef- 
fect in New York State, as well as in all the other States of the United States, 
of requiring a bond expressed in the present form to be discharged upon pay- 
ment dollar for dollar of the nominal amount. As this is so the suppliants, 
who only found their petition of right upon their claim to be paid in America 
& larger sum than the nominal amount of the bond, must fail, and it becomes 
unnecessary to consider the other points which came under discussion in the 
courts below. 

I think it desirable to add, however, that, as at present advised, I agree 
with the construction placed on the bond by the Court of Appeal applying 
English law, and that it would appear from recent decisions of the Supreme 
Court that the same conclusion would be reached by applying American law. 
It is not, however, necessary finally to decide this. 

For the above reasons I proposed the motion allowing the appeal and re- 
storing the judgment of Mr. Justice Branson which the House has already 
adopted. 


Lorn RUSSELL or KrLtownn: My Lords, I can state briefly, but I hope ade- 
quately, my reasons for having voted in favor of entering judgment for the 
Crown upon this petition of right. 

Mr. Justice Branson held (1) that the proper law of the contract was the 
law of England; (2) that the relevant clause in the contract provided for- 
payment in gold coin, and not for payment of the value in currency of gold 
coin—in other words, that what has been sometimes called the “Feist con- 
struction” (50 The Times L. R. 148; [1934] A. C. 161) * did not apply to the 
clause; (8) that payment in gold coin in America had by American law be- 
come illegal and that therefore the obligation to pay in gold coin in America 
had become void; (4) with the result that there remained only the obligation 
to pay in London at the fixed rate of exchange calculated on the nominal 
amount of the bond. 

The Court of Appeal agreed with the learned judge in n holding that the 
proper law of the contract was the law of England, but they applied the 
“Feist construction” to the clause, holding that the contract was for payment 
of the value in currency of gold coin. Further they were of opinion that it 
was neither illegal by American law nor contrary to the public policy of 
America to make such payment. 

I agree with the Court of Appeal that the clause should be construed as a 
contract to pay in the City of New York the value in currency of gold coin of 
the weight and fineness specified. The features which point to that con- 
struction are no doubt less numerous and less strong in the present case than 
in the Feist case. These gold clauses have, however, come under the review 
of judicial tribunals in many countries, and the “Feist construction” has pre- 
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vailed, in that they are generally regarded merely as clauses to protect one 
of the contracting parties against a depreciation of the currency. It would, 
I think, be regrettable if uniformity in this respect did not prevail, and that 
a different construction should be applied, except in cases where the “Feist 
construction” is expressly excluded. 

I differ, however, from the Court of Appeal as regards the proper law of 
the contract, for in my opinion the proper law of the contract is the law which 
prevails in the City of New York. Both Mr. Justice Branson and the Court 
of Appeal would, I think, have been of this opinion too, had it not been for 
the fact that one of the contracting parties was the Crown. Their judgments 
on this point both proceed on the view that because a contract cannot be en- 
forced against a sovereign unless he submits himself to the jurisdiction of 
some court, and because a sovereign will presumably not submit himself to 
the jurisdiction of a foreign court, therefore the matter stands as if the parties 
had agreed to be bound by the jurisdiction and decision of the courts of a 
particular country—namely, the country of the sovereign. They both rely 
also on certain dicta of Lord Romilly in Smith v. Weguelin (L. R. 8 Eq. 198, 
at p. 212) and Lord Selborne in Goodwin v. Robarts (1 App. Cas. 476, at p. 
495). 

The phrase “the proper law of a contract” is a phrase which I conceive 
bears the meaning attributed to it in rule 155 of Professor Dicey’s Rules (Con- 
flict of Laws, 5th ed., p. 628)—namely, “the law or laws by which the parties 
to a contract intended . . . the contract to be governed; or (in other words) 
the law or laws to which the parties intended . . . to submit themselves.” 
The intention must be the intention of both, not of one party alone. For this 
reason I feel great difficulty in assenting to the dicta referred to, or to the view 
that the fact of a sovereign being a party to a contract establishes conclusively 
that the law of that sovereign’s country is the law which is to apply. Itis an 
element of weight to be considered, but it ig no more than that. And in ap- 
praising its weight it must be borne in mind that to ascertain what rights and 
obligations arise under a contract is a matter quite distinct from the enforce- 
ment of those rights and obligations when ascertained. -The fact (if it be the 
fact) that the rights and obligations under a contract can only be enforced 
against a sovereign in the courts of his own country seems to me a fallacious 
basis for ascertaining the law by which those rights and obligations are to be 
ascertained. There is no inconsistency in the view that rights and obligations 
defined by the law of one country are only capable of enforcement in the 
courts of another. 

Let me now consider what law is applicable to this contract on the footing 
that, notwithstanding the fact that the Crown is a party, the parties may have 
intended that it should have been governed by some law other than the law of 
England. We have had placed at our disposal some material which was not, 
I think, brought to the attention of the Court of Appeal. These dollar bonds 
did not initiate the transaction. The matter started with an offer by J. P. 
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Morgan and Co. in the City of New York for subseription of $250,000,000, 
one-year and two-year 51% per cent. notes. This loan was being raised at a 
juncture during the war, when the United States of America (not yet a bel- 
ligerent) was the country of all others to whose people applications for a 
large loan would be successfully addressed. The notes were to be convertible 
into the dollar bonds, and were to be secured by pledge with the Bankers 
Trust Company, New York. The offer was stated to be made “subject to 
the approval by our counsel of necessary formalities.” A copy of the pledge 
was produced. It takes the form of a letter written on behalf of the Govern- 
ment of the United Kingdom and addressed to the Bankers Trust Company, 
New York. It is quite obviously an American document and intended to be 
governed by American law. J. P. Morgan and Co. are given in many re- 
spects a controlling voice, such as powers of approval of securities to be tem-. 
porarily deposited, of release of securities, and of certifying values. In the 
event of default a sale of the securities may take place either under the power . 
of sale expressly conferred on the Bankers Trust Company, or—1 quote the 
document—“pursuant to judicial proceedings.” This, I think, can only refer - 
to judicial proceedings in New York. Any notice to the Government required 
to be given—again I quote from the document—“‘under this writing or by law” 
shall be sufficiently given if addressed to the Secretary of the British Treas- 
ury, care of J. P. Morgan and Co., and delivered by hand to any member of 
that firm at their office in the City of New York. Haere again the reference - 
to law can, I think, only be a reference to the law prevailing in the City of 
New York. The last clause of the document provides that in case the Bank-: 
ers Trust Company is in doubt in any instance as to the meaning of the in- 
strument or the company’s powers or duties thereunder—I quote once more— 
“your company may advise with legal counsel selected by it and shall be pro- - 
tected in anything done or suffered by it in good faith in pursuance of the 
opinion of such counsel.” There can be no doubt that the Bankers Trust 
Company were to be protected by the advice given to them by New York 
lawyers advising them as to the effect of the instrument construed according 
to the law prevailing in the City of New York. 

If then the rights and obligations of the respective parties in relation to ` 
these notes were to be governed by that law-it would naturally follow that, in 
the absence of some express provision to the contrary, the same law would ap- 
ply to the dollar bonds which took their place. It was, however, contended 
that, by some means, when the bonds were exchanged for the notes, English _ 
law came into play and applied to them; as the picturesque phrase ran— 
“the documents were repatriated.” I can see no justification for this either 
on principle or in fact. Looking at the bonds, apart from any question of 
their pedigree, I would have been prepared to hold that the proper law of the- 
contract was the law prevailing in the City of New York. The offer was made 
in New York and accepted in New York. The loan was a dollar loan. The 
bonds were registrable only in New York, and if registered were only trans- 
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ferable by registration there. The performance of the contract by the lender 
was complete when the bond was issued; the performance by the borrower 
(namely, payment of interest and repayment of capital) might if the lender 
wished take place in England, but, prima facie, the locus solutionis is where 
the contract was made. And I agree with the views of Mr. Justice Branson 
and the Court of Appeal (which are borne out by the frame of the interest 
coupons) that in this case the primary place of performance was New York, 
with an option in the lender to require performance in England. Butif any 
doubt existed as to the proper law of the dollar bonds contract standing alone, 
it would in my opinion be removed by a consideration of the fact that they 
were issued in replacement of the secured notes. 
What then was the obligation of the Government when on February 1, 1937, 
the principal sum became payable in New York? I emphasize the word “ob- 
ligation” because some embarrassment and confusion have been caused by the 
form of the present proceedings. The petition of right claims to have the 
suppliants’ rights under the bonds ascertained and declared, and compensa- 
tion for the damages which they have sustained by reason of the Crown hav- 
ing repudiated any obligation to pay in New York anything in respect of in- 
terest on the bonds beyond a dollar lawful currency of the United States of 
America for each nominal dollar of obligation. This repudiation was based 
on the contention that the law prevailing in New York City applied to the con- 
tract and on the provisions of a Joint Resolution in Congress, No. 10 of 73rd 
Congress. The petition of right does not in terms refer to the repayment of 
principal. The parties, however, seem to have agreed that the court should 
determine the true meaning of the contract and declare the rights of a bond- 
holder: who presented his coupons or his bond for payment in New York. 
Again I emphasize the word “rights,” and for this reason—the Court of Ap- 
peal have held that the Joint Resolution, though it enables the Crown to dis- 
charge its obligations under the bonds, whether for payment of interest or 
principal, by dollar for dollar payments, does not prohibit the Crown from 
making apparently by way of gift the larger payment which results from the 
Feist construction. The declaration which they made is (as to the relevant 
part) that on the true construction of the bond in the events which have hap- 
pened the bearer is entitled to receive in New York the larger payment. 
Such a declaration cannot, in my opinion, stand consistently with the legis- 
lative force of the Joint Resolution, which provides that such a provision 
as is under consideration in this case is against public policy, and shall (not 
may) be discharged upon payment dollar for dollar in any currency which 
at the time of payment is legal tender for public and private debts. In the face 
of this legislation, in force in the City of New York, it is, in my opinion, im- 
possible to declare that the suppliants are “entitled to receive in the City of 
New York” the larger payment. No such right could be enforced there. 
My Lords, we were not asked merely to decide the construction of the bond 
as a matter of academic interest. We were asked to decide what were the 
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rights of the bondholders who required to be paid in New York. Those rights 
are the rights which the Crown has always been willing to admit, and are not 
the rights which the suppliants claimed. 

The gold clause, designed as a protection against depreciation of the cur- 
rency, has in this case been defeated in its object by the special legislative 
provisions of the Joint Resolution. 

In these circumstances the suppliants were entitled to no relief on their. 
petition of right, and judgment was therefore entered for the Crown, though 
not on the grounds which had influenced Mr. Justice Branson in arriving at 
the same result. 


Lord MaveHam: My Lords, the decision of the petition of right in this 
case has raised several important questions in reference to certain dollar 
bonds issued in New York by the Government of the United Kingdom of 
Great Britain and Ireland during the Great War. The bonds, according to 
the usual commercial term, are gold bonds, that is they contain the following 
clause: “Such principal sum and the interest thereon will be paid at the option 
of the holder, either in the City of New York, State of New York, United 
States of America, at the office or agency which will be maintained in the said 
city by the obligor for the service of the bonds of this issue in gold coin of the 
United States of America of the standard of weight and fineness existing Feb- 
ruary, 1917, or in the City of London, England, in sterling money at the fixed 
rate of $4.8614 to the pound.” There is a similar provision on the interest 
coupons. 

The petition of right, which is in that respect in a very unusual form, prays 
that his Majesty will cause the suppliants’ rights under the bonds held by 
them “to be ascertained and declared and your suppliants to be reimbursed 
and compensated for the damages so sustained by them as aforesaid.” Be- 
fore your Lordships no question was raised as to the right of the suppliants if 
they exercised their option to be paid in the City of London. The order of 
the Court of Appeal in that event gives the suppliants a right to require such 
a sum in sterling calculated at the rate of $4.8644 to the pound sterling as is 
equivalent to the nominal amount of each payment. But the Attorney- 
General, as appellant, while consenting to the application to have the rights 
of the suppliante declared, has attacked the other branch of the order— 
namely, the declaration that the supplianta are entitled in the City of New 
York to receive by way of principal and interest “such a sum in the money of 
account of the United States of America as represents the gold value in New 
York of the nominal amount of each payment such gold value to be ascer- 
tained in accordance with the standard of weight and fineness existing on 
February 1, 1917, and that accordingly every ‘dollar’ comprised in the nomi- 
nal amount of each such payment ought to be treated as representing the 
price in New York aforesaid in the money of account of the United States 
of America (calculated at the due date of payment) of 25.8 grains of gold of 
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the standard of fineness prescribed by the law of the United States of America 
existing on February 1, 1917,” with a further consequential statement which 
I need not set out as to any fraction of a.“dollar” comprised in the nominal 
amount which might be due. 

My Lords, the difficulties arise by reason of a change in the currency of 
‘the United States since the bonds were issued. At that date gold coin, and 
what was treated as its equivalent, gold certificates which entitled the holder 
to gold coin, were in circulation. Ever since the year 1870, or thereabouts, 
nearly all important obligations of the nature of bonds and mortgages in the 
United States have contained a gold clause, the result of which, according 
to the legal tender decisions (so called), was that although paper money, 
commonly called greenbacks, were legal tender in payment of ordinary debts, 
that did not apply to obligations containing a gold clause. Such clauses 
according to the decision of the Supreme Court of the United States in Nor- 
man v. Baltimore. and Ohio Railroad Company (294 U. §. 240, at p. 
302)* “were intended to afford a definite standard or measure of value, and 
thus to protect against a depreciation of the currency and against the 
discharge of the POOPED by a payment of lesser value than that pre- 
seribed.” 

The currency eee was, however, radically altered by a Joint Resolu- 
tion of Congress passed on June 5, 1933, which is admitted to have the force 
of law in the United States. It ee that “the holding of or dealing in gold 
affect the public interest . . . that provisions of obligations which purport to 
give the obligee a right to require payment in gold or a particular kind of 
coin or currency of the United States, or in an amount in money of the United 
States measured thereby,” are inconsistent with the declared policy of Con- 
gress, It then provided (among other things) that “Every provision con- 
tained in or made with respect to any obligation which purports to give the 
obligee a right to require payment in gold or a particular kind of coin or cur- 
rency, or in an amount in money of the United States measured thereby, is 
declared to be against public policy” . . . and that “Every obligation, here- 
tofore or hereafter incurred, whether or not any such provision is contained 
therein or made with respect thereto, shall be discharged upon payment, dol- 
lar for dollar, in any coin or currency which at the time of payment is legal 
tender for public and private debts.” . 

It should be added that gold coin had already been withdrawn from circula- 
tion, that Congress had already authorized the prohibition of the exportation 
of gold coin and the placing of restrictions on transactions in foreign exchange 
and that there were a number of executive orders and regulations on those 
subjects. 

The validity of the Joint Resolution was at once challenged in two cases. 
The first, Norman v. Baltimore and Ohio Railroad Company (supra) raised 
the question of the validity of the Joint Resolution with respect to the gold 
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clauses of private contracts for the payment of money. The second case, de- 
cided by the Supreme Court on the same day as Norman’s case (supra), Febru- 
ary 18, 1935, Perry v. United States (294 U. S. 330) ,* presented questions as to 
the right of the plaintiff as the owner of a bond issued by the United States 
. Government containing a gold clause, the bond being one of the Liberty Loans 
issued by the Government in 1918. In Norman’s case (supra) the Supreme 
Court decided that the Joint Resolution was constitutional and that the 
bondholder, notwithstanding the gold clause, was entitled to no more than 
payment in money constituting legal tender dollar for dollar of the principal 
of each bond. 

In Perry’s case (supra) the Supreme Court held that the Joint Resolution 
went beyond the power of Congress in so far as it attempted to override the 
obligations of the Government of the United States. It then went on to deal 
with the question of the damages suffered by the refusal of the Government 
to pay more than dollar for dollar. Chief Justice Hughes in delivering the 
opinion of the Court pointed out (294 U. S., at p. 357) that it was inadmissi- 
ble to assume that the plaintiff, suing for damages which he alleged he had 
sustained by the alleged breach of a gold bond, “was entitled to obtain gold 
for recourse to foreign markets or for dealings in foreign exchange, or for other 
purposes contrary to the control over gold coin which the Congress had the © 
power to exert, and had exerted, in its monetary regulation .. . The dis- 
continuance of gold payments and the establishment of legal tender currency 
on a standard unit of value with which ‘all forms of money’ of the United 
States were to be ‘maintained at a parity’ had a controlling influence upon the 
domestic economy. It was adjusted to the new basis. A free domestic 
market for gold was non-existent.” In view of these facts the Supreme Court 
held by a majority that a holder of a Liberty Bond issued by the United 
States Government had not proved that he had suffered any loss whatever 
by the refusal to comply with the terms of the gold clause, that the plaintiff 
had therefore failed to show a cause of action for actual damages, and, since 
the Court of Claims from which the appeal had come had no authority to en- 
tertain an action for nominal damages, the Supreme Court decided that the 
bondholder was not “entitled to receive from the United States an amount in 
legal tender currency in excess of the face amount of the bond.” (294 U. S., 
at p. 347.) l 

My Lords, Perry’s case (supra) cannot, in the view I take of this case, be 
very relevant to the questions raised by the appeal because it is admitted that 
the Joint Resolution applies to bonds or other obligations issued by any for- 
eign government and therefore applies to the dollar bonds on which the peti- 
tion of right is based if and so far as the law of the United States is applicable 
to the matter. If the suppliants were to present their bonds at the office of 
J. P. Morgan and Co. in the City of New York it seems clear that the sup- 
pliants would not be entitled to receive anything more than the amount in 
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legal tender currency of the face amounts of the bonds. If I correctly under- 
stand the argument for the suppliants, it is that the law of England applies to 
their bonds even in regard to the presentation of the same for payment in the 
City of New York, and that they are entitled to recover in this country sub- 
stantial damages in the event of the refusal (as threatened) of the Government 
of Great Britain to pay in New York City anything more than dollar for 
dollar pursuant to the Joint Resolution. I agree with the observations which 
have fallen from my noble and learned friend Lord Russell of Killowen in re- 
gard to the declaration made by the Court of Appeal. 

‘My Lords, as I have indicated, questions of difficulty are raised by the 
petition, but it is not in dispute that if the proper law of the contract, using 
that phrase in the sense in which it is used in Dicey’s Conflict of Laws, is the 
law of the State of New York, then the Joint Resolution will apply and the 
petition of right must be dismissed. Both Mr. Justice Branson and the Court 
of Appeal were led to the view that the proper law was that of England for the 
reason that the loan was one contracted by a sovereign and that the ordinary 
criteria were inapplicable. In that respect both courts thought they were 
bound to follow the authority of a dictum pronounced by Lord Romilly in 
Smith v. Weguelin (L. R. 8 Eq. 198, at pp. 212-3 and repeated with approval 
by Lord Selborne in Goodwin v. Robarts (1 App. Cas. 476, at p. 495). The 
dictum seems not to have found its way into any of the English works of au- 
thority on private international law, and it has never been argued or con- 
sidered by any of our courts in any case where the accuracy of the dictum 
called for decision. The matter has been elaborately argued in this House, 
and, in my opinion, it has been clearly shown that the dictum, if it purports 
to enunciate a general rule, is far too widely expressed. 

My Lords, it should be noted in the first place that in 1869, when Smith v. 
Weguelin (supra) was decided, the rule that the interpretation of a contract 
and the rights and obligations under it of the parties thereto are to be de- 
termined by the law or laws to which the parties intended or may fairly be 
presumed to have intended to submit themselves (Dicey, Rules 155 and 161) 
had not been authoritatively settled. Itis true that Lloyd v. Guibert ( (1865) 
L. R. 1 Q. B. 115) had been decided in the Exchequer Chamber, and that in a 
case arising on a contract of affreightment the rule had been laid down in 
clear terms, but that case was not cited in Smith v. Weguelin (supra) and 
no trace of it is to be found in the elaborate report of the arguments of coun- 
gel, or in the judgment. Mr. Jessel, for the plaintiff, relied on the doctrine 
laid down in Story’s Conflict of Laws (6th ed., sections 549, 550) that the 
lex ret sitae should be applied, and that since, as he argued, the loan was an 
English contract, contracted in England with English people and the repay- 
ment was to be made in England, the law of England was applicable. Sir 
Roundell Palmer, apart from the question of jurisdiction, met the contention 
on the part of the plaintiff by asserting that the material contract on which 
the action turned was clearly a Peruvian contract entered into in Peru before 
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the issue of the bonds between Peruvians and according to the law of Peru. 
And this was the view taken by the learned judge. 

Secondly, it is to be observed that the bonds of the Peruvian Government 
were issued both in London and in Belgium. In such a case it is easy to ap- 
prove the conclusion that the contracts cannot vary “according to the domicil 
of the subscriber to the loan.” In Goodwin v. Robarts (supra) the Russian 
Government loan was issued in London and Paris and the Austro-Hungarian 
Government issued about the same time a Hungarian loan, as regards which 
the scrip and all the documents connected with it were almost identically in 
the same form. The only question was whether the scrip which promised 
to give the bearer a bond for the amount paid was a negotiable instrument. 
It was admitted that the bonds when issued would be negotiable. Nothing 
was said in the arguments or in the speeches as to the now accepted general 
rule for ascertaining the proper law of the contract. 

My Lords, I think we are bound to come to the conclusion that in the case 
of a government loan, as in the case of any other contract, the law of the con- 
tract must depend on the intention of the parties to be drawn from all the 
circumstances of the case. The reasons given by my noble and learned 

‘friend Lord Atkin show, I think, beyond doubt that the mere fact that a 
government is a party to a contract is not decisive as to the proper law of the 
contract. I will only add that there have been systems of law according to 
which contracts for payment of interest were illegal and perhaps there are 
still such systems. It would be indeed strange if the proper law of the con- 
tract involved in an issue of bonds by a foreign government where such a 
law prevails were the law of that country. Moreover, there are sovereign 
Powers where in substance there is no systematized law whatsoever. In such 
a case there would be strong reasons for holding that both parties to the 
contract intended to submit themselves to the law of the country where the 
money lent was to be repaid. On the other hand I accede to the view that 
where a foreign loan is being negotiated by a highly civilized government 
considerable weight should be given to the circumstance that the sovereign - 
State is the borrower, and some but not great weight to the fact that such a 
borrower cannot be sued in any foreign court without its consent. To my 
mind this fact is not decisive, because usually a government cannot be sued 
In its own domestic court without its consent. It is true that such consent 
cannot infrequently be obtained, but except by consent there is generally no 
means of enforcing the judgment. The truth I think is that the lender does 
not contemplate any such proceedings, and lends in reliance on the credit of 
the foreign government. f 

My Lords, in my opinion, the circumstances in which the loan was issued as 
well as the terms of the offer, the letter of pledge of February 1, 1917, ad- 
dressed from New York City to the Bankers Trust Company of that city 
offering convertible gold notes for subscription, the notes themselves, as well 
as the forms of the bonds, have to be considered in coming to a conclusion 
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whether the proper law of the contract embodied in the bonds is that of the 
State of New York or that of England. In my view, something turns on the 
war, which had so greatly affected the credit of the Great European Powers 
and had resulted in the British Government being glad to borrow at a rate 
unknown in living memory—namely, 54% per cent. Nor is the position of 

the United States in relation to the war wholly immaterial. For many 
months their Government had been greatly concerned with the German plan 

of ruthless submarine warfare. The Lusitania had been sunk, on May 7, 
1915, and a minatory note from President Wilson had followed. The sinking 
of ships by submarines continued. On January 31, 1917, Germany issued 
a note containing an announcement of unrestricted submarine warfare to 
take place in the waters surrounding the British Isles, France, and Italy. 
In this area ships whether belligerent or neutral, were to be sunk at sight. 
On February 3 Count von Bernstorff was given his passports and the Amer- 
ican Ambassador at Berlin was directed to sail for home. War was then 
only a matter of days. On April 2, after it had become clear that Germany 
was actively carrying out her threat, a special session of Congress was 
held, and within four days the United States and Germany were officially at 
war. 

I have mentioned these historical facts because they show that, when the 
$250,000,000 loan was being issued in New York in the form of secured notes, 
there was an extreme probability that the United States in the course of a few 
weeks, or at any rate before the end of the year, would enter upon the war 
and thus become an ally of the United Kingdom, and this explains the curi- 
ous nature of the loan, the short-term secured scrip with an option to convert 

‘Into long-term bonds. Nor was there at that time any existing ally of this 
country who could render financial assistance. Great Britain was borrowing 
largely for the purpose of financing her European allies. It was out of the 
question to obtain any substantial loan in any country except the United 
States. 

I proceed to consider the terms of the relevant documents, all of which, 
except the offer, bore date February 1, 1917, though some of them were doubt- 
less signed or executed a few days before that date. The offer was dated at 
the foot “New York, January 22, 1917,” and purported to be signed first by 
J. P. Morgan and Co., and beneath that well-known name those of 20 other 
eminent United States bankers or trust companies. It was headed (be- 
neath the amount $250,000,000) with the words “United Kingdom of Great 
Britain and Ireland one-year and two-year 514% per cent. secured loan con- 
vertible gold notes.” The dates when interest and principal were payable 
followed, and then the line “Principal and interest payable at the office of 
J. P. Morgan and Co.” There followed the sentence as to the right to con- 
vert:—“Convertible upon notice, at the option of the holder, at any time 
before maturity, or (if called for earher redemption) at any time until and 
including the date of such redemption, into twenty-year 51% per cent. bonds of 
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the United Kingdom of Great Britain and Ireland, payable February 1, 1937, | 
and not subject to prior redemption. 

“Principal and interest of the notes, and of the bonds into which they may 
be converted, is to be payable, without deduction for British taxes, present or ` 
future, in New York in United States gold coin or, at the option of the saa 
in London in sterling at the fixed rate of $4.861% to the pound.” 

I pause to observe that these provisions, and particularly the fact that 
notes and bonds are included in the same sentence as to mode and places of 
payment, point strongly to the conclusion that the law of the contract must 
be the same both for the notes (which might never be converted) and for 
the bonds. I should add that the reference to freedom from British taxes 
might have been thought desirable having regard to the option to require pay- 
ment in London. 

After a provision as to redemption, the document continued: “The notes 
are to be secured by pledge with Bankers Trust Company, New York, under 
a pledge agreement executed by the Government, of securities approved by 
J. P. Morgan and Co., of an aggregate value of not less than $300,000,000 -` 
calculated on the basis of the then prevailing markets, sterling securities be- 
ing valued in dollars at the prevailing rate of exchange.” There followed 
descriptions of the securities to be pledged and a provision that, pending the © 
arrival and deposit of definite securities as described, the Government was 
“to deposit temporarily with the Trust Company either approved New York 
Stock Exchange collateral or cash.” There were provisions to meet the case 
of depreciation in value, and for the right of the Government to sell for cash 
any of the pledged securities, the proceeds of sale to be applied to the retire- 
ment of notes by purchase or by redemption by lot, and also for a substitution . 
of other securities, with the sentence “Al substitutions, withdrawals and val- 
uations of securities are to be approved by J. P. Morgan and Co.” Then came 
the words: “This offering is made subject to the approval of our counsel of 
necessary formalities. We offer the above notes for subscription as fol- 
lows:-—The one-year notes at 99.52 and interest, yielding 6 per cent. The 
two-year notes at 99.07 and interest, yielding 6 per cent. Subscription books 
will be opened at the office of J. P. Morgan and Co. at 10 o’clock a.m., Jan- 
uary 24, 1917, and will be closed at 10 o’clock a.m., January 31, 1917, or 
earlier in their discretion. . . . Amounts due on allotments will be payable at 
the office of J. P. Morgan and Co. in New York funds, to their order, and the 
date of payment will be given in the notices of aliotdient: z 

The above offer was made by J. P. Morgan and Co. and the group of bankers 
and trust companies to the public. The pledge of securities was effected by 
a letter dated “New York City, February 1, 1917” signed by the British 
Ambassador to the United States for the Government and addressed to “Bank- 
ers Trust Company, New York City.” It began thus: “Dear Sirs, The Gov- 
ernment of the United Kingdom of Great Britain arid Ireland (héreinafter 
termed the obligor) 1s about to issue and to sell its 51% per cent. secured loan 
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convertible gold notes for the aggregate principal amount of $250,000,000. 
Dated February 1, 1917,” and a description followed of amounts and dates 
of maturity.. The notes were to be in the form of Schedule A-1 and to be au- 
thenticated by the certificate thereon executed by the Bankers Trust Com- 
pany. The bonds were to be substantially in the forms in the Schedule 
marked A-2. There followed 19 clauses containing the terms of the pledge 
of securities. There can be no doubt that in form it is an American docu- 
ment, providing for an effective pledge according to American law of the 
pledged securities placed in the hands of a trust company of New York City, 
providing in case of default for the sale by that trust company of the pledged 
securities, and for the application of what are termed “the avails of the sale” 
in payment first of costs and expenses, then of the whole amount owing on the 
notes for principal and interest, and lastly in payment of the surplus if any | 
tothe obligor. Clause 12 contains a provision that any noteholder, including 
the Bankers Trust Company, may become the purchaser of the pledged 
securities, without accountability except for the purchase-price, “whether the 
sale be made under the power of sale herein contained or pursuant to judicial 
proceedings.” Notice to redeem the notes was to be given by advertisements 
for five successive weeks in two newspapers published in New York City. 
The right to enforce the security was to vest exclusively in the trust company. 
Notices to the obligor were to be sufficiently given if addressed “to the Secre- 
tary of the British Treasury, care of J. P. Morgan and Co.” and delivered by 
hand to any member of that firm at their office in the City of New York. The 
final clause provided that the trust company, if in doubt as to the meaning 
of the instrument or their powers or duties thereunder, might “advise with 
legal counsel selected by it and shall be protected in anything done or suffered 
by it in good faith in pursuance of the opinion of such counsel.” My Lords, 
I do not think it can be doubted that the British Government, as well as the 
trust company and the lenders, intended that the law of New York should 
apply to this pledge in all respects, and that the Government by the letter 
agreed that their property so pledged should be free from the immunity ordi- 
narily applicable to the property of a foreign sovereign to the extent neces- 
sary for making the pledge effective. 

It does not necessarily follow that the law of the contract in other respects 
might not be the law of England, but that view would seem to impute an im- 
probable intention to the parties. So far as the notes were concerned it is 
plain that the subscribers were not being asked to rely primarily, if at all, on 
the credit of the Government of the United Kingdom: Securities to the value 
of not less than $300,000,000 were being placed in the hands and under the 
control of the Bankers Trust Company to secure notes to the value of $250,- 
000,000, and it is to be remarked that provision was made for the possible 
event of the pledged securities depreciating in value either because of change 
in market price or because of change in the rate of exchange between London 
and New York, so that the aggregate value should become less than 120 per 
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‘eent. of the principal amount of the notes for the time being outstanding. 
Moreover, there is nothing whatever in the notes themselves, unless it be the 
circumstance that the promise to pay is a promise by the Government of the 
United Kingdom, which tends to support the view that the intention of the 
obligation was that it should be governed by the law of England. 

After the United States had declared war, notes to the value of $143,587,000 
were exchanged into bonds of three denominations with coupons attached. 
This was in effect a loan by citizens of the United States to an allied Power 
to enable it effectively to carry on the war. There is nothing in the form 
of the bonds, which will be found set out-in full in the speech of the noble 
Lord on the Woolsack, to indicate that the proper law of the contract was 
not the same as in the case of the notes. On the contrary the provisions for 
registration in the City of New York, and for transfer after such registration, 
seem to me to suggest that the bond is an American bond subject to the law 
of the State of New York. 

My Lords, having reached the opinion that the question is one of presumed | 
intention, I am, I think, fully justified on a consideration of the documents 
themselves read in the light of the surrounding circumstances, not omitting 
the fact that the borrower was the Government of the United Kingdom, in 
concluding, first, that the intention of all parties to the contract of loan 
effected by the offer and acceptance of the secured notes was that it should be 
governed by the law of New York, and secondly, that it is impossible to come 
to the conclusion that the proper law of the contract embodied in the bonds 
was not the same law as that which governed the issue and acceptance of the 
notes. It follows, therefore, that the law of the State of New York applies 
to the bonds, and that, if the New York option is exercised, the obligation of 
the Government is simply to pay that which in New York it is liable to pay in 
respect of the bonds, that is, dollar for dollar, pursuant to the Joint Resolution. 

These, my Lords, are the reasons which led me to vote in favor of the 
motion proposed by the noble Lord on the Woolsack, and I will only add that 
I am by no means clear that Mr. Justice Branson and the Court of Appeal 
would not have come to the same conclusion had the facts been fully before 
them and had they regarded themselves as free to regard the dicta of Lord 
Romilly and of Lord Selborne as requiring the qualifications referred to 
above and in the speeches of the noble Lords who have preceded me. 


Lord Rocus: My Lords, I have had the advantage of reading in advance 
the opinions of the noble Lords which have just been delivered, and there is 
little that I need add in expressing my concurrence in their reasoning. As 
to the construction of the payment clause, I feel no doubt that it should, by 
English law, receive the same construction as was given to a similar clause 
in Feist’s case (50 The Times L. R. 148; [1934] A. C. 161). 

As to the proper law of the contract, I confess that I have felt serious doubts 
during the course of the argument as to the true conclusion to be reached. 
The principles stated by Lord Romilly and Lord Selborne, though, of course, 
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they do not constitute any absolute rules of law, are based on considerations 
of very great weight, and have stood unchallenged for so long a time that I 
have hesitated before differing from the Court of Appeal and Mr. Justice 
Branson as to their effect on the present case. But though I regard them 
as still generally applicable to most transactions of the character of the 
transaction now in question, yet this transaction was of a very exceptional 
character. At the time the notes were issued—and I agree that it would be 
wrong to regard the issue of the notes and of the bonds otherwise than as one 
transaction—it was natural that his Majesty’s Government in making resort 
to a great and still neutral financial market in the United States of America 
should have clothed the transaction with both the appearance and the reality 
of a transaction domiciled, so to speak, in New York. It is needless that I 
should again call attention to the clauses in the documents of this import. 
But in English law a transaction may be regulated in general by the law of one 
country although, as to parts of that transaction, which are to be performed 
in another country, the law of that other country may be the law applicable 
(Chatenay v. Brazilian Submarine Telegraph Company ([1891] 1 Q. B. 79); 
sub nom. In re Brazilian Submarine Telegraph Company, Limited (7 The 
Times L. R. 1)). The question is, Can that situation be regarded as the 
situation here? On the whole I think it cannot be so regarded. The offer of 
January 22, 1917, contained this sentence: “This offering is made subject to 
approval by our counsel of necessary formalities.” By the letter to the 
Bankers Trust Company, dated February 1, 1917, there was entrusted to 
legal counsel—which phrase meant in this document, as in the offer, counsel 
in New York—the power of decision on among other things the meaning of the 
instrument in question. Stipulations of this nature are properly deemed 
to be of the greatest weight in the determination of questions as to the proper 
law of contracts. As a rule, and this case is no exception, the courts and 
lawyers of any country or locality are taken to be intended to apply their 
own native law to the matter submitted to them for decision or-advice. The 
letter of February 1, in effect provides for the decision under the law of New 
York of any doubtful matter, including any matter of construction. Such a 
stipulation on the subject of construction goes to the heart of the question of 
what is the proper law of the contract. Being satisfied that the law to regu- 
late the note part of the transaction was intended to be the law of the State 
of New York, and thinking that it is impossible to distinguish the various 
stages of this loan transaction one from another in respect of their proper law, 
I am impelled to the conclusion that the law of New York was intended to 
apply throughout such transaction. The Joint Resolution of Congress, there- 
fore, operates to defeat the suppliants’ claim, and the Crown is entitled to 
judgment. 


Logn Atxin: My Lords, I am authorized by my noble and learned friend 
Lord Macmillan to say that he concurs in the opinions which have been 
delivered. 
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SUPREME COURT OF THE UNITED STATES 
A. L. SmarLwcm, et al., v. Pascual Mim? 


January 4, 1987 


A transfer of land from the sovereignty of Mexico to that of the United States, brought 
about by an avulsive change in the course of the Rio Grande—the boundary stream— 
and by the provisions of the convention of June 6, 1907, and proceedings thereunder, did 
not affect its private ownership. 

An expropriation of such land while still a part of Mexico, if lawful and effective under 
the Constitution and laws of Mexico when made, must be recognized as lawful and 
effective under the laws of the United States when questioned in a judicial proceeding. 

Assuming that the Mexican proceedings are reéxaminable, the courts below found that 
re CAT pianon before the transfer of sovereignty was valid under the laws of Mexico. 

Mr. Justice Carpozo delivered the opinion of the court. 

The action is trespass for the trial of title. 

Plaintiffs, petitioners here, are citizens of Missouri; defendant, respondent 
here, is a citizen of Mexico. A tract of 337 acres in Texas, known as “El 
Guayuco Banco No. 319,” on the left bank of the Rio Grande river, is the 
subject matter of the controversy. A jury having been waived, the trial was 
by a judge, who made his findings of fact and conclusions of law, and gave 
judgment for defendant. From this there was an appeal, its scope, however, 
narrowed by the manner of the trial and the form of the decision. Eastman 
Kodak Co. v. Gray, 292 U. 8. 382; Harvey Co. v. Malley, 288 U. 8. 415; 
Fleischmann Co. v. United States, 270 U. S. 349. A single question was open: 
were the conclusions of law supported by the facts as found, when supple- 
mented by any other facts within the range of judicial notice? The Court 
of Appeals for the Fifth Circuit affirmed the judgment of the District Court. 
83 F. (2d) 673. We granted certiorari to pass upon the contention, strongly 
pressed by the petitioners, that their rights had been illegally divested through 
the action of a foreign government. 

The land in controversy was once part of the Mexican state of Chihuahua. 
In 1926 it was cut by avulsion from the south or right bank of the Rio Grande 
to the north or left bank, and became part of the United States. By the ordi- 
nary rule a change of location resulting from avulsion would have left Mexico 
still sovereign over the territory thus moved, the center of the old channel 
remaining as the boundary. Missouri v. Nebraska, 196 U. S. 23, 35;2 Ne- - 
braska v. Iowa, 143 U. S. 359, 361, 367, 370. Here a different rule applied 
by force of a convention, proclaimed June 5, 1907 (35 Stat. 1863) 3 whereby 
the boundaries were to shift in the event of future changes, with exceptions 
not now material as to population and area. A Boundary Commission, pre- - 
viously established but confirmed by the convention, marked the change upon 
the ground. Sovereignty was thus transferred, but private ownership re- 
mained the same. United States v. Chaves, 159 U. S. 452, 457; United States 

1209 U. 8. 468. 
3 This JougnaL, Vol. 1 (1907), p. 203. 
3? This JOURNAL, Supp., Vol. 1 (1907), p. 278. 
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v. Percheman, 7 Pet. 51, 86. To find the title to the land today we must 
know where title stood while the land was yet in Mexico. 

In 1925, before the river had wrought the change, proceedings were begun 
for the division of a “latifundium,” which embraced the land in controversy, 
and for its acquisition by the state. A petition in due form was submitted to 
the Governor of Chihuahua, and resulted in a decree, dated March 5, 1925, 
whereby the State of Chihuahua was proclaimed to be the owner. The Dis- 
trict Judge has found that the plaintiffs and those from whom they trace their 
claim were notified of the proceedings and were given the opportunity to prove 
their title, but failed to do so. The judge has also found that the proceedings 
were regular and valid, that there was no requirement in the Constitution or 
laws of Mexico whereby payment must be made or secured at or before the 
time of expropriation, and that by force of the decree the plaintifis were di- 
vested of any title that had been theirs. Following this expropriation, the 
defendant, who is now in possession, filed with the proper officials an applica- 
tion that he be permitted to buy the lands in suit, acquiring by that request 
an inchoate or potential interest, which was afterwards perfected by the 
payment of the purchase price. 

Petitioners concede that the expropriation decree, if lawful and effective 
under the Constitution and laws of Mexico, must be recognized as lawful and 
effective under the laws of the United States, the sovereignty of Mexico at 
the time of that decree being exclusive of any other. Oecetjen v. Central 
Leather Co., 246 U. S. 297; * Ricaud v. American Metal Co., 246 U.S. 304; 5 
American Banana Co. v. United Fruit Co., 213 U. 8. 347;% Underhill v. 
Hernandez, 168 U. S. 250; Hewitt v. Speyer, 250 Fed. 367; Earn Line S. S. Co. 
v. Sutherland S. S. Co., 254 Fed. 126; Oliver Am. Trading Co. v. Gov’t of the 
United States of Mexico, 5 F. (2d) 659; Compania M. Y. R. R. 8. A. v. 
Bartlesville Zine Co., 115 Tex. 21. The question is not here whether the 
proceeding was so conducted as to be a wrong to our nationals under the 
doctrines of international law, though valid under the law of the situs of the 
land. For wrongs of that order the remedy to be followed is along the chan- 
nels of diplomacy. “A citizen of one nation wronged by the conduct of an- 
other nation, must seek redress through his own government.” United States 
v. Diekelman, 92 U. S. 520, 524. Cf. Ware v. Hylton, 3 Dall. 199, 230; 
Young v. United States, 97 U. S. 39, 67, 68; Frelinghuysen v. Key, 110 U. S. 
63,71, 75. Indeed, a tribunal is in existence, the International Claims Com- 
mission, established by convention between the United States and Mexico, 
to which the plaintiffs are at liberty to submit and have long ago submitted a 
claim for reparation. Convention of September 8, 1923, proclaimed March 3, 
1924; 43 Stat. 1730.7 What concerns us here and now is the efficacy of the 


‘This JOURNAL, Vol. 12 (1918), p. 421. 

ë Ibid., p. 417. 

6 Ibid., VoL 3 (1909), p. 1008. 

1 'This JOURNAL, Supp., Vol. 18 (1924), p. 147. 
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decree under the land law of Mexico at the date of its proclamation to ex- 
tinguish hostile claims of ownership and pass the title to another. 

Petitioners are content thus to limit the inquiry, if we read their argument 
aright. They insist that the decree which purports to divest them of their 
title, is a nullity even by the law of Mexico, and that it is the duty of our 
courts, if the nullity has been made out, to adjudge ownership accordingly. 
Meeting the objection that the acts of an independent government done in 
its own territory are not subject to reéxamination by the courts of another 
(Underhill v. Hernandez, supra; Oetjen v. Central Leather Co., supra; Hewitt 
v. Speyer, supra; Oliver Am. Trading Co. v. Gov't of the United States of 
Mexico, supra), they say that the land in controversy is now a part of the 
United States; that it was brought into our domain by a treaty of cession, the 
avulsion being merely the occasion that made the treaty operative; and that 
in passing upon the validity of the Mexican decree we are adjudicating a 
claim of title to part of our own soil. To do this, they maintain, is an incident 
of the judicial function. Meeting the objection. that by the findings of the 
trial court the decree and the proceedings leading up to it are valid, they 
make a twofold answer. They say that the laws formerly prevailing in terri- 
tory acquired by treaty or convention are those of an antecedent government 
rather than a foreign one, and are the subject of judicial notice. Fremont v. 
United States, 17 How. 542, 557; United States v. Perot, 98 U. S. 428, 429, 
430; United States v. Chaves, supra, p. 459. They say again that if such 
notice is not appropriate, a finding as to a foreign law is not solely one of fact, 
but one of fact and law compounded, which may be reviewed upon appeal, 
like a finding in certain circumstances as to the meaning of a document. 
Wigmore, Evidence, Vol. 5, § 2558; Fitzpatrick v. International Ry. Co., 252 
N. Y. 127, 139, 140; Saloshin v. Houle, 85 N. H. 126; Compania Transconti- 
nental v. Mexican Gulf Oil Co., 292 Fed. 846; Hanley v. Donoghue, 116 
U.S. 1, 6. 

We leave for another case a delimitation of the principles thus invoked 
by the petitioners to clear a pathway to review. To delimit them with ac- 
curacy is unnecessary now, for, accepting them, provisionally, in their fullest 
length and breadth, we find the expropriating decree to be proof against as- 
sault. The defect imputed to it is expropriation in advance of payment or 
without adequate security, either payment or security being necessary in the 
view of the petitioners to effect a change of title. What the decree does pro- 
vide is that there shall be “indemnity” to the owners, whoever they may be, 
for every interest condemned, and that bonds of the state shall be delivered 
as a medium of payment. Experts testifying for the defendant tell us that 
such indemnity is adequate under the Constitution of the Federal Republic 
(Constitution of Mexico, 1917, Art. 27), and also under the Agrarian Law of 
the State of Chihuahua. Cf. Sweet v. Rechel, 159 U.S. 380; Crozier v. Krupp, 
224 U. S. 290, 306; Phillips v. Comm’r, 283 U. S. 589, 597; Hurley v. Kincaid, 
285 U. S. 95, 104. The pertinent articles are quoted in the record, and give 
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reasonable support to the opinion so expressed.* Other witnesses testifying 
for the plaintiffs, advance a different view. Opinions of the Supreme Court 
of Mexico are laid before us in the briefs, and were summarized by the wit- 
nesses, though they were not exhibits at the trial. One gives color of support 
to the view advanced for the petitioners. Five of later date tend the other 
way. There is testimony that by the law of Mexico five decisions are neces- 
sary to give rise to a controlling precedent. For anything to the contrary 
appearing in the record, the claimants are still at liberty, though their estate 
has been divested, to receive delivery of bonds of the State of Chihuahua 
upon giving evidence of title. 

In what has been written, we have assumed in favor of the petitioners, but 
without intending to decide, that the land law of Mexico in the territory now 
part of Texas is a proper subject of judicial notice. The assumption helps 
them nothing. A different case would be here if they were able to refer us to 
documents or other evidence dehors the present record establishing a different 
rule from that stated in the findings. In such conditions, the doctrine of 
judicial notice might be a crutch on which to lean. But none of these ex- 
trinsic aids to judgment has been placed at our disposal. Neither through 
any reference to documents nor through other sources of information has 
anything been added to what has been developed by the witnesses in the pages 


* Constitution of Mexico, 1917, Article 27: 

“Private property shall not be expropriated except for reasons of public utility and by 
means of indemnification. 

“The Nation shall have at all times the right to impose on private property such limitations 
as the public interest may demand as well as the right to regulate the development of natural 
resources, which are susceptible of appropriation, in order to conserve them and equitably to 
distribute the public wealth. For this purpose necessary measures shall be taken to divide 
large landed estates; to develop small landed holdings. . . . Private property acquired for 
the said purposes shall be considered as taken for public utility. .. . 

“During the next constitutional term, the Congress and the State Legislatures shall enact 
laws, within their respective jurisdictions, for the purpose of carrying out the division of 
large landed estates, subject to the following conditions. . . . 

“(e) The owners shall be bound to receive bonds of a special issue to guarantee the pay- 
ment of the property expropriated. With this end in view, the Congress shall issue a law 
authorizing the States to issue bonds to meet their agrarian obligations.” 

Agrarian Law of the State of Chihuahua: 

“Article third: Owners of larger extensions of lands than those prefixed in Article Ist, are 
under the obligations to divide into fractions their lands, and, to this effect a term of ninety 
days is granted them from the date on which this law goes into effect, so that they may select 
the extension of land they can keep; and another term of six months, from same date, is 
granted them for the formulation of the project for the division into fractions of the land in 
excess, which project is to be submitted to the Executive of the State for its approval attach- 
ing thereto corresponding plats of the land together with authentic title deeds.” 

“Article sixth: By the mere fact that the owners, do not present the plata to the Executive 
of the State in the form and terms as provided forin the Article 3rd., it shall be understood 
that they refuse to divide the latifundium, into fractions, and the Executive of the State shall 
carry it out (the division into fractions of said latifundium) by means of expropriation in ac- 
cordance to provision of subsection C, or the Section VII of Article 27th, of the General 
Constitution.” 
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of thisrecord. The situation is thus the same, whatever the extension of the 
doctrine of judicial notice, as if the record stood alone. 

Heed must be given to the burden of proof, at least when other tests are 
lacking. In this action to establish ownership, petitioners must recover, if 
at all, on the strength of their own title. Judicial notice is unavailing to 
rid them of that burden. To say that a court will take judicial notice of a 
fact, whether it be an event or a custom or a law of some other government, 
is merely another way of saying that the usual forms of evidence will be’ 
dispensed with if knowledge of the fact can be otherwise acquired. Wigmore, 
Evidence, Vol. 5, § 2567; Thayer, Preliminary Treatise on the Law of Evi- 
dence, pp. 277, 308. But the truth, of course, is that Judicial notice and 
judicial knowledge are far from being one. The law is not so vain as to 
make pretense of their identity. To the contrary, a court that is left without 
knowledge of a fact after exploring to the full every channel of information 
must needs decide against the litigant who counts upon the fact as an essen- 
tial of his claim. Denon apparentibus et de non existentibus eadem est ratio. 

We are not persuaded upon this record, supplemented by everything now 
brought to our attention, that the law of Mexico is other than by the concur- 
rent judgments of the courts below it has been here adjudged to be. That 
being so, petitioners have not maintained the burden of overcoming the decree. 
Their claim of title fails. 

The judgment is 


Affirmed. 
' SUPREME COURT OF THE UNITED STATES 


Homer 8. Cummines, Attorney General of the United States, and W.-A. 
JULIAN, as Treasurer of the United States, Petitioners, v. DruTscun 
Bank UND DisconTo-GESELLSCHAFT.* 


February 1, 1937 


Seizures under the Trading with the Enemy Act, enacted by Congress by exertion of 
the war power and untrammeled by the due process or just compensation clause of the 
Constitution, ses the alien enemy owners of every t in respect of the money and 
property seized, and vested absolute title in the United States. e United States did 
not take or hold as trustee for their benefit. 

The legislative intention to deal justly after the war with former owners by restitution 
or compensation detracted nothing from the title acquired by the United States or its 
power to retain or dispose of en Property upon such terms and conditions as from time 
to time the Congress might dire 

The Settlement of War Clause Act was not a conveyance and did not grant former 
owners any right or title to, or interest in, the money or property taken by the Custodian. 

The temporary postponement of final disposition of seized pro mn rty by Public Regolu- 
tion No. 53 because of Germany’s default in the payment of adjudicated claims of 
American nationals against Germany, was not a deprivation of respondent's property 
without due process of law. 


Mr. Justice BurLeR delivered the opinion of the court. 
This is a suit in equity brought October 3, 1934, by respondent in the Su- 


* 300 U. 8.115. 
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preme Court of the District of Columbia * against petitioners praying a decree - 7 : 


directing delivery of property seized by the Alien Property Custodian and ° 


withheld by petitioners under the Trading with the Enemy Act from “Direc- : 


tion de Disconto Gesellschaft,” an alien enemy. Petitioners moved to dis- 
miss the bill upon the ground that the court had no jurisdiction to entertain * 
it because by Public Resolution No. 53 of June 27, 1934, 48 Stat. 1267, the 
return of the money and property sought has been postponed. The court 
sustained the motion and dismissed the bill. The court of appeals reversed. 
83 F. (2d) 554. This court granted a writ of certiorari. 299 U.S. 527. 

In substance the bill alleges: Respondent, a German corporation, was cre- 
ated in 1929 by consolidation of Deutsche Bank and Direction der Disconto 
Gesellschaft. After the merger, the assets of the latter became respondent's 
property. The Custodian determined the Disconto Gesellschaft to be an 
alien enemy and seized its money and property in this country, which was 
held by the Custodian and deposited in the Treasury. Respondent, acting 
under the Settlement of War Claims Act and in accordance with the Custo- 
dian’s rules and regulations, filed notice of claim to the property and applied 
to the President for its return. Before commencement of this suit, the Custo- 
dian found it entitled to the property. In March, 1931, Sprunt and others 
brought an action in the Supreme Court of the District of Columbia against 
respondent; a warrant of attachment issued and, pursuant to it, the marshal 
levied on the money and property so held; because of the attachment peti- 
tioners refused to deliver it to respondent and retained custody. In May, 
1934, that action was discontinued by plaintiffs and the attachment was re- 
leased. July 1, 1934, the office of Custodian ceased; his powers and duties 
_were transferred to the Department of Justice; all money and property held 
by or in trust for him was transferred to the Attorney General. Before com- 
mencement of this suit, respondent demanded and petitioners refused delivery 
of that here in question. Their refusal was based on Public Resolution 
No. 53. 

The questions for decision are whether that resolution withdrew from the 
trial court jurisdiction to entertain the bill, and whether it deprives respondent 
of its property without due process of law in contravention of the Fifth 
Amendment. 

1. This is in substance a suit against the United States. Banco Mexicano 
v. Deutsche Bank, 263 U. S. 591, 608. Becker Co. v. Cummings, 296 U. S. 
74, 78. By the Trading with the Enemy Act of 1917, §9 (a) (b) (c), as 
amended by the Settlement of War Claims Act, § 11,8 the United States con- 


1 Now the “District Court of the United States for the District of Columbia.” Act of 
June 25, 1936, 49 Stat. 1921. 

2 Act of October 6, 1917, § 9, 40 Stat. 419 [this JOURNAL, Supp., Vol. 12 (1918), p. 27], as 
amended by Acts: July 11, 1919, 41 Stat. 35; June 5, 1920, 41 Stat. 977; February 27, 1921, 
c. 76, 41 Stat. 1147; December 21, 1921, c. 13, 42 Stat. 351; December 27, 1922, ©. 13, 42 
Stat. 1065; March 4, 1923, § 1, 42 Stat. 1511; May 7, 1926, c. 252, 44 Stat. 406. 

3 Act of March 10, 1928, 45 Stat. 270. [This Jounnan, Supp., Vol. 22 (1928), p. 40.] 
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sented, in respect of claims such as the one here in question, to be sued in the 
Supreme Court of the District of Columbias. Petitioners maintain Resolu- 
tion No. 53 withdrew that consent. 

The recitals of that resolution disclose reasons for its adoption. They are: 
A joint resolution of July 2, 1921,* declared that property of German nationals 
held under the Trading with the Enemy Act should be retained and no dis- 
position thereof made, except as specifically provided by law, until the Ger- 
man Government should make suitable provision for the satisfaction of claims 
of American nationals against it. The Treaty of Berlin, August 25, 1921,5 
accorded to the United States all rights and advantages specified in the resolu- 
tion of July 2, 1921, including those stipulated for its benefit in the Treaty of 
Versailles,® not ratified by the United States. The agreement of August 10, 
1922,” established a Mixed Claims Commission to adjudicate claims of Amer- 
ican nationals against Germany. And, in the debt-funding agreement of 
June 23, 1930,8 Germany agreed to pay the United States on account of its 
awards 40,800,000 reichmarks in each year until 1981. Germany was. in 
arrears under that agreement and had failed to make provision for satisfac- 
tion of claims éstablished against it. 

Therefore, the resolution declared: So long as Germany is in arrears in 
respect of obligations mentioned, all deliveries of property authorized to be 
made under the Trading with the Enemy Act of 1917, as amended, or the 
Settlement of War Claims Act of 1928 as amended, “whether or not a judg- 
ment or decree has been entered with respect thereto, shall be postponed and 
the money or property, or the income, issues, profits, and/or avails thereof 
reserved ... Provided. . . That the President may, in his sole discretion, 
` remove the restriction as to any of the cases . ... in relation to which... 
deliveries have been postponed under this resolution . . .” 

The consent of the United States to be sued was revocable at any time. 
Lynch v, United States, 292 U. S. 571,581. It has not been expressly recalled 
and, unless by Resolution No. 53 impliedly withdrawn, the Supreme Court of 
the District had jurisdiction to entertain the complaint. Continuation of 
the consent was not inconsistent with the purpose of the resolution. The 
measure was adopted because of Germany’s default which, as indicated by the 
context, was assumed not to be permanent. It was intended only tempora- 
rily to postpone final disposition of the seized property, merely to stay de- 
liveries whether directed by administrative order or judgment of a court. 
Claimants may have deliveries whenever Germany ceases to be in arrears. 
Fulfillment of her promises will end the restraint imposed by the resolution. 
, Postponement of deliveries does not suggest intention to withdraw consent 


442 Stat. 105. [This JOURNAL, Supp., Vol. 16 (1922), p. 10.] 

542 Stat. 1939. [Ibid.] 
*Sen. Doc. No. 348, 67th Cong., 4th Sess., p. 329. [Ibid., Vol. 13 (1919), p. 151.] 
742 Stat. 2200. [Ibid., Vol. 16 (1922), p. 171.] 

8 Report of the Secretary of the Treasury, 1930, p. 341. 
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tô be sued. It was given and long continued in order to safeguard former 
owners against erroneous administration of measures enacted for their benefit. 
Neither need nor reason has been suggested for change of policy in that regard. 
In the absence of unmistakable expression of purpose to that end, it may not 
reasonably be inferred that Congress intended to withdraw that protection. 
Cf. Becker Co. v. Cummings, supra, 80. We find nothing to warrant that 
inference. District of Columbia v. Eslin, 183 U. S. 62, gives no support to 
petitioners’ contention. Clearly the trial court had jurisdiction to entertain 
the complaint. 

2. Public Resolution No. 53 is not repugnant to the Fifth Amendment. By 
exertion of the war power, and untrammeled by the due process or just com- 
pensation clause, Congress enacted laws directing seizure, use and disposition 
of property in this country belonging to subjects of the enemy. Alien enemy 
owners were divested of every right in respect of the money and property 
seized and held by the Custodian under the Trading with the Enemy Act. 
United States v. Chemical Foundation, 272 U. S. 1, 9-11. Woodson v. 
Deutsche, etc., Vormals, 292 U.S. 449,454. The title acquired by the United 
States was absolute and unaffected by definition of duties or limitations upon 
the power of the Custodian or the Treasurer of the United States. Congress 
reserved to itself freedom at any time to dispose of the property as deemed 
expedient and right under circumstances that might arise during and after 
the war. Legislative history and terms of measures passed in relation to alien 
enemy property clearly disclose that from the beginning Congress intended 
after the war justly to deal with former owners and, by restitution or com- 
pensation in whole or part, to ameliorate hardships falling upon them as a 
result of the seizure of their property. But that intention detracted noth- 
ing from title acquired by the United States or its power to retain or dispose 
of the property upon such terms and conditions as from time to time Congress 
might direct. As the taking left in enemy owners no beneficial right to, or 
interest in, the property, the United States did not take or hold as trustee 
for their benefit. 

Respondent maintains that § 11 of the Settlement of War Claims Act of 
1928, amending § 9 of the Trading with the Ememy Act of 1917 as amended, 
vested in former owners an immediate right to the return of their property 
and that, having complied with the provisions of the Act, they cannot be de- 
prived of thatright. It argues that its interest in the property taken was not 
“completely and irrevocably destroyed” and that the Settlement of War 
Claims Act was an Act under which it “could and did obtain a vested interest 
in its property.” To the extent that the argument rests upon the assumption 


? Sen. Rep. No. 113, 65th Cong., Ist Sess. Trading with the Enemy Act of October 6, 
1917, § 12, 40 Stat. 423. Public Resolution No. 8, July 2, 1921, § 5, 42 Stat. 106. Cong. 
Rec., Vol. 61, Part 4, p. 3249. Winslow Act of March 4, 1923, § 2, 42 Stat. 1516, adding § 23 
to Trading with the Enemy Act. Sen. Rep. No. 273, 70th Cong., 1st Sess., pp. 12-13. 
Settlement of War Claims Act of March 10, 1928, 45 Stat. 254. 
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that the taking did not divest enemy owners of every right or that the United 
States did not acquire absolute title, it is fallacious and need not be noticed. 

The Settlement of War Claims Act was not a conveyance and did not grant 
former owners any right or title to, or interest in, the money or property » 
taken by the Custodian. As amended by it, pertinent provisions of the 
Trading with the Enemy Act are indicated in the margin.” No change of title 
was effected by that Act; and in proceedings under it none takes place before 
delivery to claimant. As the United States owned all, claimant’s consent to 
postponement of delivery of part did not improve its position as to the rest. 
The President did not order delivery. Action by him was neither a condition 
precedent nor a bar to suit. The statute, §9 (a), required the money and 
property to be retained by the Custodian-or Treasurer until final judgment 
for claimant should be satisfied by delivery, or until final judgment against 
claimant. It is clear that when the resolution was adopted respondent had 
neither title nor vested right to have delivery. 


10 Section 9 (b) of the Trading with the Enemy Act, as amended by § 11 of the Settlement 
of War Claims Act, 45 Stat. 270—in substance so far as pertinent here—declares that if the 
President shall determine that the owner at the time of the taking was a German corporation 
and that written consent (provided for in subsection (m) of § 9 as amended) to postpone- 
ment of return of 20 per cent of the money or property has been filed, then the President 
without any application being made therefor “may order the payment, conveyance, transfer, 
assignment, or delivery of such money or other property held by the Alien Property Cus- 
todian or by the Treasurer of the United States” to the owner from whom taken. 

Section 9 (c) declares that any person whose property the President is authorized to return 
under the provisions of subsection (b) (and plaintiff’s predecessor is such a person) may serve 
notice of claim for the return of the money or property taken from him as provided in sub- 
section 9 (a) (which relates to claims by others than enemies for property taken from them by 
the Custodian) and thereafter “may make application to the President for allowance of such 
claim and/or may institute suit in equity to recover such money or other property, as pro- 
vided in said subsection, and with like effect. The President or the court, as the case may 
be, may make the same determinations with respect to citizenship and other relevant facts 
that the President is authorized to make under the provisions of subsection (b) hereof.” 

And § 9 (a) provides that any person not an enemy or ally of an enemy claiming money or 
property taken by the Custodian may file with him a notice of claim under oath and in form . 
and substance as required; and the President, if application is made by claimant, may order 
the payment or delivery to claimant of the money or property so held by the Custodian or 
Treasurer. If the President shall not so order within 60 days or if the claimant shall have 
filed the required notice and made no application, then claimant may institute a suit in 
equity “to establish the interest, right, title . . . so claimed, and if so established the court 
shall order the payment, conveyance, transfer, assignment, or delivery to said claimant of 
the money or other property so held by the Alien Property Custodian or by the Treasurer of 
the United States or the interest therein to which the court shall determine said claimant is. 
entitled. If suit shall be so instituted, then such money or property shall be retained in the 
custody of the Alien Property Custodian, or in the Treasury of the United States, as provided 
in this Act, and until any final judgment or decree which shall be entered in favor of the 
claimant shall be fully satisfied by payment or conveyance, transfer, assignment, or delivery 
by the defendant, or by the Alien Property Custodian, or Treasurer of the United States on > 
order of the court, or until final judgment or decree shall be entered against the claimant or 
guit otherwise terminated.” 
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The grant to former alien enemy owners of the privilege of becoming en- 
titled upon conditions specified to have returned to them the property of 
which they had been deprived by exertion of the war power of the United 
States was made by the Congress in mitigation of the taking and in recogni- 
tion of “the humane and wise policy of modern times.” Brown v. United 
States, 8 Cr. 110, 123. In United States v. White Dental Co., 274 U. S. 398, 
it appeared that during the war the German Government sequestered the 
property of a German corporation which, through ownership of all its capital 
stock, was controlled by an American corporation. Speaking of the taking 
` we said (pp. 402-403): “What would ultimately come back to it [the Amer- 
ican owner], as the event proved, might be secured not as a matter of right, 
but as a matter either of grace to the vanquished or exaction by the victor. 
. . . [t would require a high degree of optimism to discern in the seizure of 
enemy property by the German Government in 1918 more than a remote 
hope of ultimate salvage from the wreck of the war.” We think it clear that 
the grant by the Settlement of War Claims Act was made as a matter of grace 
and so was subject to withdrawal by Congress. United States v. Teller, 107 
U.S. 64, 68. Frisbie v. United States, 157 U.S. 160, 166. Lynch v. United 
States, supra, 577. The resolution does not infringe the Fifth Amendment. 

Reversed. 

Mr. Justice Ropmrrs took no part in the consideration or decision of this 

case. 


SUPREME COURT OF THE UNITED STATES 


Unrrep States OF America v. Morgan BELMONT and 
Ex.ranor R. BELMONT, Executors + 


May 3, 1937 


Petition by the United States to recover a sum of money deposited by a Russian 
corporation with a private banker in New York City. Subsequently, in 1918, the Soviet 
Government enacted a decree by which the Russian corporation was dissolved and its 
property and assets wherever situated nationalized and appropriated by that government. 
On November 16, 1933, the Soviet Government released and assigned to the Government: 
of the United States all amounts due to the former from American nationals, including 
the deposit account in suit. The assignment was effected by an PIPS of diplomatio 
correspondence and its par pore was to bring about a final settlement of the claims and 
counterclaims between the two governments. i 

Coincident with the assignment, the President of the United States recognized the 
Soviet Government. The effect of this was to validate all acts of that government here 
involved from the commencement of its existence; and the courts of one sovereign state 
will not sit in judgment upon the acts of the government of another done within its own 
territory. 

Governmental power over external affairs is vested exclusively in the national govern- 
ment of the United States. In respect of what was done here, the Executive had authority 
to k as the sole organ of the national government. 

e assignment and the agreements in connection therewith did not, as in the case of 
treaties, as that term is used in the treaty-making clause of the Constitution, require the 
advice and consent of the Senate; and the same rule of supremacy established in respect 
of treaties by the express language of the Constitution, resulta in the case of all inter- 


1 300 U. S. —. 
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national compacts and agreements concluded by the President without participation 
by the Senate. 

In respect of all international negotiations and compacts, and in respect of the foreign 
relations of the United States generally, State lines disappear. Within the field of these 
powers, whatever the United States rightfully undertakes, it necessarily has warrant 
to consummate, and when judicial authority is invoked in aid of such consummation, 
State constitutions, State lines, and State policies are irrelevant to the inquiry and decision. 

The public policy of the United States as declared by the Constitution that private 
property shall not be taken without just compensation has no sag lela Vaan application, 

ct of its own citizens. What another country has done in the way of 
o ae the property of its nationals, and especially of its corporations, } is not a mat- 
ter for judicial consideration here. 

en status of adverse claims, if any, of others not parties to this action, not considered 
in case. 

Separate concurring opinion of Mr. Justice Stone. 


Mr. Justice SuTHmRLAND delivered the opinion of the court. 

This is an action at law brought by petitioner against respondents in a 
federal district court to recover a sum of money deposited by a Russian 
corporation (Petrograd Metal Works) with August Belmont, a private banker 
doing business in New York City under the name of August Belmont & Co. 
August Belmont died in 1924; and respondents are the duly-appointed execu- 
tors of his will. A motion to dismiss the complaint for failure to state facts 
sufficient to constitute a cause of action was sustained by the district court, 
and its judgment was affirmed by the court below. 85 F. (2d) 542. The 
facts alleged, so far as necessary to be stated, follow. 

The corporation had deposited with Belmont, prior to 1918, the sum of 
money which petitioner seeks to recover. In 1918, the Soviet Government 
duly enacted a decree by which it dissolved, terminated and liquidated the 
corporation (together with others), and nationalized and appropriated all 
of its property and assets of every kind and wherever situated, including the 
deposit account with Belmont. Asa result, the deposit became the property 
of the Soviet Government, and so remained until November 16, 1933, at which 
time the Soviet Government released and assigned to petitioner all amounts 
due to that government from American nationals, including the deposit ac- 
count of the corporation with Belmont. Respondents failed and refused to 
pay the amount upon demand duly made by petitioner. _ 

The assignment was effected by an exchange of diplomatic correspondence 
between the Soviet Government and the United States? The purpose was 
to bring about a final settlement of the claims and counterclaims between the 
Soviet Government and the United States; and it was agreed that the Soviet 
Government would take no steps to enforce claims against American na- 
tionals; but all such claims were released and assigned to the United States, 
with the understanding that the Soviet Government was to be duly notified 
of all amounts realized by the United States from such release and assign- 
ment. The assignment and requirement for notice are parts of the larger 
plan to bring about a settlement of the rival claims of the high contracting 
parties. The continuing and definite interest of the Soviet Government in 


2 This Jousnau, Supp., Vol. 28 (1934), pp. 1~11. 
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the collection of assigned claims is evident; and the case, therefore, presents 
@ question of public concern, the determination of which well might involve 
the good faith of the United States in the eyes of a foreign government. The 
court below held that the assignment thus effected embraced the claim here 
in question; and with that we agree. 

That court, however, took the view that the situs of the bank deposit was 
within the State of New York; that in no sense could it be regarded as an in- 
tangible property right within Soviet territory; and that the nationalization 
decree, if enforced, would put into effect an act of confiscation. And it held 
that a judgment for the United States could not be had, because, in view of 
that result, it would be contrary to the controlling public policy of the State 
of New York. The further contention is made by respondents that the public 
policy of the United States would likewise be infringed by such a judgment. 
The two questions thus presented are the only ones necessary to be considered. 

First. We do not pause to inquire whether in fact there was any policy of 
the State of New York to be infringed, since we are of opinion that no state 
policy can prevail against the international compact here involved. 

This court has held, Underhill v. Hernandez, 168 U. 8. 250, that every 
sovereign state must recognize the independence of every other sovereign 
state; and that the courts of one will not sit in judgment upon the acts of the 
government of another, done within its own territory. 

That general principle was applied in Oetjen v. Central Leather Co., 246 
U.S. 297,5 to a case where an action in replevin had been brought in a New 
Jersey state court to recover a consignment of hides purchased in Mexico 
from General Villa. The title of the purchaser was assailed on the ground 
that Villa had confiscated the hides. Villa, it appeared, had seized the hides 
while conducting independent operations under the Carranza Government, 
which at the time of the seizure had made much progress in its revolution in 
Mexico. The Government of the United States, after the trial of the case in 
the state court, had recognized the government of Carranza, first as the de 
facto government of the Republic of Mexico, and later as the government de 
jure. This court held that the conduct of foreign relations was committed 
by the Constitution to the political departments of the government, and the 
propriety of what may be done in the exercise of this political power was not 
subject to judicial inquiry or decision; that who is the sovereign of a territory 
is not a judicial question, but one the determination of which by the political 
departments conclusively binds the courts; and that recognition by these de- 
partments is retroactive and validates all actions and conduct of the govern- 
ment so recognized from the commencement of its existence. “The principle,” 
we said, p. 303, “that the conduct of one independent government cannot be 
successfully questioned in the courts of another is as applicable to a case in- 
volving the title to property brought within the custody of a court, such as we 
have here, as it was held to be to the cases cited, in which claims for damages 


7This JOURNAL, Vol. 12 (1918), p. 421. 
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were based upon acts done in a foreign country, for it rests at last upon the 
highest considerations of international comity and expediency. To permit 
the validity of the acts of one sovereign State to be reéxamined and perhaps 
condemned by the courts of another would very certainly ‘imperil the amicable 
relations between governments and vex the'peace of nations? ” Ricaud v. 
‘American Metal Co., 246 U.S. 304, 308-309, 310, is to the same effect.* 

In A. M. Luther v. James Sagor & Co., L. R. [1921] 3 K. B. 532, the English 
Court of Appeal expressly approved and followed our decision in the Oetjen . 
case. The English case involved that part of the same decree of the Soviet 
Government here under consideration which declared certain private wood- 
working establishments to be the property of the Republic. Under that de- 
cree the Government seized plaintiff’s factory in Russia together with a stock 
- of wood therein. Agents of the Republic sold a quantity of the stock so 
seized to the defendants, who imported it into England. Thereafter, the 
British Government recognized the Soviet Government.as the de facto govern- 
ment of Russia. Upon these facts, the court held that, the British Govern- 
ment having thus recognized the Soviet Government, existing at a date before 
the decree in question, the validity of that decree and the sale of the wood to 
the defendants could not be impugned, and gave judgment for defendants ac- 
cordingly. The court regarded the decree as one of confiscation, but was 
unable to see (Bankes, L. J., p. 546) how the courts could treat the decree 
“otherwise than as the expression by the de facto government of a civilized 
country of a policy which it- considered to be in the best interèst of that coun- 
try. It must be quite immaterial for. present purposes that the same views 
are not entertained by the Government of this country, are repudiated by the 
vast majority of its citizens, and are not recognized by our laws.” Lord 
Justice Scrutton, in his opinion, discukses (pp. 557-559) the contention that 
the‘courts should refuse to recognize the decree and the titles derived under it 
as confiscatory and unjust, and concludes that the question is one not for the 
- Judges but for the action of the sovereign through his ministers. “I do not 
feel able,” he said, “to come to the conclusion that the legislation of a state 
recognized by my Sovereign as an independent sovereign state is so contrary 
to moral principle that the judges ought not to recognize it. The responsi- 
bility for recognition or non-recognition with the consequences of each rests 
on the political advisers of the Sovereign and not on the judges.” Further 
citation of authority seems unnecessary. 

We take judicial notice of the fact that coincident with the assignment ‘sét 
‘forth in the complaint; the President recognized the Soviet Government, and 
normal diplomatic relations were established between that government and 
. the Government of the United States, followed by an exchange of ambassa- 
dors. The effect of this was to validate, so far as this country is concerned, 
all acts of the Soviet Government here involved from the commencement. of 
its existence. The recognition, establishment of diplomatic relations, the 

‘This Jouznat, Vol. 12 (1918), p. 417. 
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assignment, and agreements with respect thereto, were all parts of one trans- 
action, resulting in an international compact between the two governments. 
That the negotiations, acceptance of the assignment and agreements and 
understandings in respect thereof were within the competence of the President 
may not be doubted. Governmental power over internal affairs is distributed 
between the national government and the several states. Governmental 
power over external affairs is not distributed, but is vested exclusively in the 
national government. And in respect of what was done here, the Executive 
had authority to speak as the sole organ of that government. The assignment 
and the agreements in connection therewith did not, as in the case of treaties, 
as that term is used in the treaty making clause of the Constitution (Art. II, 
§ 2), require the advice and consent of the Senate. 

A treaty signifies “a compact made between two or more independent na- 
tions with a view to the public welfare.” Altman & Co. v. United States, 
224 U.S. 583, 600. But an international compact, as this was, is not always 
& treaty which requires the participation of the Senate. There are many such 
compacts, of which a protocol, a modus vivendi, a postal convention, and 
agreements like that now under consideration are illustrations. See 5 Moore, 
Int. Law Digest, 210-221. The distinction was pointed out by this court in 
the Altman case, supra, which arose under § 3 of the Tariff Act of 1897, au- 
thorizing the President to conclude commercial agreements with foreign coun- 
tries in certain specified matters. We held that although this might not be a 
treaty requiring ratification by the Senate, it was a compact negotiated and 
proclaimed under the authority of the President, and as such was a “treaty” 
within the meaning of the Circuit Court of Appeals Act, the construction of 
which might be reviewed upon direct appeal to this court. 

Plainly, the external powers of the United States are to be exercised without 
regard to state laws or policies. The supremacy of a treaty in this respect 
has been recognized from the beginning. Mr. Madison, in the Virginia Con- 
vention, said that if a treaty does not supersede existing state laws, as far as 
they contravene its operation, the treaty would be ineffective. “To counter- 
act it by the supremacy of the state laws, would bring on the Union the just 
charge of national perfidy, and involve us in war.” 3 Elliot’s Debates 515. 
And see Ware v. Hylton, 3 Dall. 199, 236-237. And while this rule in respect 
of treaties is established by the express language of cl. 2, Art. VI, of the Con- 
stitution, the same rule would result in the case of all international compacts 
and agreements from the very fact that complete power over international 
affairs is in the national government and is not and cannot be subject to any 
curtailment or interference on the part of the several states. Compare United 
States v. Curtiss-Wright Export Corp., 299 U. S. 304, 316, et seg.” In respect 
of all international negotiations and compacts, and in respect of our foreign 
relations generally, state lines disappear. As to such purposes the State of 
New York does not exist. Within the field of its powers, whatever the United 
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States rightfully undertakes, it necessarily has warrant to consummate. And 
when judicial authority is invoked in aid of such consummation, state con- 
stitutions, state laws, and state policies are irrelevant to the inquiry and 
decision. It is inconceivable that any of them can be interposed as an 
obstacle to the effective operation of a federal constitutional power. Cf. 
Missouri v. Holland, 252 U. S. 416,8 Asakura v. Seattle, 265 U.S. 332, 341. 
Second. The public policy of the United States relied upon as a bar to the 
action is that declared by the Constitution, namely, that private property shall 
not be taken without just compensation. But the answer is that our Con- 
sitution, laws and policies have no extraterritorial operation, unless in respect 
of our own citizens. Compare United States v. Curtiss-Wright Export Corp., 
supra, at p. 318. What another country has done in the way of taking over 
property of its nationals, and especially of its corporations, is not a matter 
for judicial consideration here. Such nationals must look to their own gov- 
ernment for any redress to which they may be entitled. So far as the record 
shows, only the rights of the Russian corporation have been affected by what 
has been done; and it will be time enough to consider the rights of our na- 
tionals when, if ever, by proper judicial proceeding, it shall be made to appear 
that they are so affected as to entitle them to judicial relief. The substantive 


right to the moneys, as now disclosed, became vested in the Soviet Govern- ` 


ment as the successor to the corporation; and this right that government has 
passed to the United States. It does not appear that respondents have any 
interest in the matter beyond that of a custodian. Thus far no o question under 
the Fifth Amendment is involved. 

It results that the complaint states a cause of action and that the judgment 
of the court below to the contrary is erroneous. In so holding, we deal only 
with the case as now presented and with the parties now before us. We do 
not consider the status of adverse claims, if there be any, of others not parties 
to this action. And nothing we have said is to be construed as foreclosing the 
assertion of any such claim to the fund involved, by intervention or other 


appropriate proceeding. We decide only that the complaint alleges facts 


sufficient to constitute a cause of action against the respondents. . 
Judgment reversed. 
Mr. Justice Sronn. 


I agree with the result, but I am unable to follow the path by which it is 


reached. Upon the record before us there is, I think, no question of re- 
examining the validity of acts of a foreign state, and no question of the United 
States’ declaring and enforcing a policy inconsistent with one that the State 
of New York might otherwise adopt in conformity to its own laws and the 
Constitution. 

The United States, by agreement with the Soviet Government, has acquired 
an assignment of all the rights of the latter in a chose in action, against an 
American citizen, formerly belonging to a Russian national, and confiscated 


6 This JOURNAL, Vol. 14 (1920), p. 459. 


JUDICIAL DECISIONS 543 


by decree of the Soviet Government. If the subject of the transfer were a ` 
chattel belonging to an American, but located in Russia, we may assume that 
the validity of the seizure would be recognized here, Oetjen v. Central Leather 
Co., 246 U. S. 297; Ricaud v. American Metal Co., 246 U. S. 304, 308-310; 
Salimoff & Co. v. Standard Oil Co., 262 N. Y. 220. Similarly, the confiscation 
of the present claim, being lawful where made, is upon familiar principles to 
be regarded as effective in New York, except in so far as that state, by reason 
of the presence of the debtor there, may adopt and enforce a policy based 
upon non-recognition of the transfer. 

But this court has often recognized that a state may refuse to give effect to 
a transfer, made elsewhere, of property which is within its own territorial 
limits, if the transfer is in conflict with its public policy. Green v. Van 
Buskirk, 5 Wall, 307, 311-312; Hervey v. R. I. Locomotive Works, 93 U. S. 
664; Security Trust Co. v. Dodd, 173 U. S. 624; Clark v. Williard, 292 U. S. 
112, 122; Clark v. Williard, 294 U. S. 211. It is likewise free to disregard 
the transfer where the subject of it is a chose inaction due from a debtor 
within the state to a foreign creditor, especially where, as in the present case, 
the debtor’s only obligation is to pay within the state, on demand. Harrison 
v. Sterry, 5 Cranch 289; Disconto Gesellschaft v. Umbreit, 208 U. S. 570; 7 
Barth v. Backus, 140 N. Y. 230; Viadikavkazsky Ry. Co. v. New York Trust 
Co., 263 N. Y. 369, 378-379. The chose in action is so far within the control 
of the state as to be regarded as located there for many purposes. Wyman 
v. Halstead, 109 U. S. 654, 656; Chi., R. I. & P. Ry. Co. v. Sturm, 174 U. S. 
710; Harris v. Balk, 198 U. S. 215; Pennington v. Fourth National Bank, 
243 U: 8. 270; Security Savings Bank v. California, 263 U. S. 282, 285; Corn 
Exchange Bank v. Coler, 280 U. S, 218; In re Russian Bank for Foreign Trade, 
L. R. 1933, Ch. Div. 745, 767; American Law Institute, Restatement, Conflict 
of Laws, §§ 108, 213. 

` It does not appear that the State of New York, at least since our iiataatis 
recognition of the Soviet Government, has any policy which would permit a 
New York debtor to question the title of that government to a claim of the 
creditor acquired by its confiscatory decree, and no reason is apparent for as- 
suming that such is its policy. Payment of the debt to the United States as 
transferee will discharge the debtor and impose on him no burden which he 
did not undertake when he assumed the position of debtor. Beyond this he 
has no interest for the state to protect. But it is a recognized rulé that a state 
may rightly refuse to give effect.to external transfers of property within its 
borders so far as they would operate to exclude creditors suing in its courts. 
Harrison v. Sterry, supra; Security Trust Co. v. Dodd, supra; Disconto 
Gesellschaft v. Umbreit, supra; Clark v. Willard, supra; Barth v. Backus, 
supra. 

We recently held, in Clark v. Williard, supra, that the full faith and credit 
clause does not preclude the attachment of property within. the state, by a 
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local creditor of a foreign corporation, all of whose property has-been pre- 
viously transferred, in the state of its incorporation, to a statutory successor 
for the benefit of creditors. Due process under the Fifth Amendment, the 
benefits.of which extend to alien friends, as well as to citizens, Russian Volun- 
teer Fleet v. United States, 282 U. S. 481,8 does not require any different re- _ 
sult. Disconto Gesellschaft v. Umbreit, supra, 579, 580. The Constitution 
has no different application where the property transferred is a chose in action, 
_later seized by a creditor in the state of the debtor. Disconto Gesellschaft. 
v. Umbreit, supra. See Harrison v. Sterry, supra. In conformity to this 
~ doctrine, New York would have been free to enforce a local policy, subordi- 
nating the Soviet Government, as the successor of its national, to local suitors. 
Its judicial decisions indicate that such may be its policy for the protection 
of creditors or others claiming an interest in the sum due. James & Co. v. 
Second Russian Insurance Co., 239 N. Y. 248, 257; Matter of People (City 
Equity Fire Insurance Co.), 238 N. Y. 147, 152; Matter of Waite, 99 N. Y. 
433,448. See Viddikavkazsky Ry. Co. v. New York Trust Co., supra. 

It seems plain that, so far as now appears, the United States does not stand 
in any better position with respect to the assigned claim than did its assignor, 
or any other transferee of the Soviet Government. We may, for present 
purposes, assume that the United States, by treaty with a foreign govern- 
ment with respect to a subject in which the foreign government has some in- 
terest or concern, could alter the policy which a state might otherwise adopt. 
It is unnecessary to consider whether the present agreement between the two 
governments can rightly be given the same effect as a treaty within this rule, 
for neither the allegations of the bill of complaint, nor the diplomatic: ex- 
changes, suggest that the United States has either recognized or declared that 
any state policy is to be overridden. | 

So far as now relevant, the document signed by the Soviet Government, as 
preparatory to a more general settlement of claims and counterclaims between 
the two governments, assigns and releases to the United States all amounts 
“due or that may be found to be due it” from American nationals, and provides — 
that the Soviet Government is “to be duly notified in each case of any amount 
realized by the Government of the United States from such release and as- 
signment.” The relevant portion of the document signed by the President 
is expressed in the following paragraph: 

I am glad to have these undertakings by your Government and I shall 
be pleased to notify your Government in each case of any amount real- 
ized by the Government of the United States from the release and assign- 
ment to it of the amounts admitted to be due or that may be found to 
be due. | 

There is nothing in either document to suggest that the United States was to 
acquire or exert any greater rights than its transferor, or that the President, 
by mere executive action, purported or intended to alter the laws and policy 
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of any state in which the debtor of an assigned claim might reside, or that 
the United States, as assignee, is to do more than the Soviet Government could 
have done after diplomatic recognition—that is, collect the claims in con- 
formity with those laws. Cf. Todok v. Union State Bank, 281 U. S. 449.9 

As respondent debtor may not challenge the effect of the assignment to the 
United States, the judgment is rightly reversed. But as the reversal is with- 
out prejudice to the rights of any other parties to intervene, they should be 
left free to assert, by intervention or other appropriate procedure, such claims 
with respect to the amount due as are in accordance with the laws and policy 
of New York. There is no occasion to say anything now which can be taken 
to foreclose the assertion. by such claimants of their rights under New 
York law. 

Mr. Justice Branpris and Mr. Justice Carpozo concur in this opinion. 
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The Elements of International Law. By Henry Wheaton. A Literal Re-' 
production of the Edition of 1866, by Richard Henry Dana, Jr. Edited 
with notes by George Grafton Wilson (The Classics of International Law). 
Oxford: At the Clarendon Press; London: Humphrey Milford; New York: 
Oxford University Press, 1936. pp. lxx, 642. Index. $4.00. . 


This is No. 19 of the well-known series which include the classic works 
relating to the history and development of international law, the republica- 
tion of which was begun by the Carnegie Institution in 1906 and later (1917) 
transferred to the Carnegie Endowment for International Peace. The 
“Classic” here republished is the first modern treatise to be included in the 
series, the last one in point of the date of its authorship being Wolff’s Jus 
: Gentium published in 1764. It is, of course, also the first American treatise 
to be included in the series. 

Considering the rank which Wheaton’s Elements at once took in the litera- 
ture of international law and the influence which it exerted on the modern 
development of that law, its selection for a place in this series was quite 
justified, and the year of publication, exactly a century after the appearance ~ 
of the original work, makes of the present volume a centennial edition. Of 
the many editions through which Wheaton has gone, the choice of Dana’s, 
published in 1866, with its voluminous and frequently cited notes, was also, 
everyone will agree, the most suitable one. The present volume is an exact 
reproduction of that edition, with a chronological list of the various editions 
. which Wheaton’s work has gone through and of the translations which have 
been made of it, a table of cases and indexes, and an appreciative note on 
Henry Wheaton and international law and a sketch of the life of Dana, both 
by Professor Wilson, who, it may be added, has performed his task as editor 
in admirable fashion. The editing is done in a way that makes it possible 
throughout the text to distinguish between what was contributed by Wheaton, 
what by Dana and what by the present editor. Besides the addition of many 
informative notes of his own, the editor has carefully verified the accuracy 
of both Wheaton and Dana’s material and pointed out errors as they were 
found, including even the omission or addition of commas. J. W. GARNER 


Diritto Internazionale Pubblico. By G. Balladore Pallieri. Milano: 
Dott. A. Giuffrè, 1937. pp. xvi, 536. Index. L. 45. 


Tn this manual for classroom use covering the law of peace (complementing 
his recent. volume on the law of war), a systematic arrangement professedly 
somewhat heterodox is followed; and the author’s method of legal analysis 
and technique will gratify believers in Judge Hudson’s insistence on the 

* The JOURNAL assumes no responsibility for the views expressed in book reviews and 
notes.—Ep. 
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teaching of international law as a legal discipline for law students rather than 
as an appendage to political science. (It is rather remarkable, incidentally, 
that neither of Judge Hudson’s books on the Permanent Court of International 
Justice is referred to by the author, and that a statement appears to the effect 
that nominations for Judge of the Court may be made directly by Govern- 
ments.) 

As is the custom of Continental legal writers, Professor Balladore Pallieri 
begins with a “general part,” in which he treats the constitution of the inter- 
national community; jJuristic acts and facts; subjects; and subjective rights. 
Under the last-named topic he develops the view that rights are not trans- 
ferable in international law, and that state succession is for the most part a 
matter of internal law. Under the same topic he deals with protection of 
rights, and makes an interesting distinction between “intervention” (which 
is coercive, designed to bend the will of the antagonist, and hence may in- 
crease in severity, but would have no sense during war, which is itself the 
supreme coercive measure), and reprisals (which are punitive, and when 
once executed can not be repeated or augmented, but which may be employed 
to penalize violations of the laws of war). War is regarded as the remedy 
under international law for protection of mere interests as distinguished from 
legal rights. Indeed, norms authorizing self-help by war and reprisal are 
considered by the author as forming part of the constitution of the interna- 
tional community, in addition to those which establish treaties, custom, and 
general principles of law as the sources of international law. 

Although pointing out that for some purposes it may be useful to classify 
law as international or domestic by reason of its subject-matter or content, 
the author lays stress on the fact that, just as there is no such thing as a 
positive system of “internal law” as such, but only Italian law, French law, 
ete., so international law is a specific positive system. International law, 
he makes clear, includes all and only that which is manifested positively in 
the international community; its content can not be known a prior: but only 
by scrutiny of the product of the law-making agencies recognized by the 
constitution. International law thus is distinct from other systems that are 
similar in content, such as the law regulating the relations between church 
and state, or that between the members of a confederation. 

The author likewise regards international law and internal law as separate. 
From its own point of view any legal system constitutes the sole source of legal 
authority and is restrained only by practical considerations from regulating 
anything in the universe. However, the legal systems of individual states 
confine themselves, as a rule, to their own territory and nationals, while in- 
ternational law, except in unusual circumstances, does not concern itself with 
domestic matters. 

The “special part” of the book treats rights in personam; rights in rem; 
limitations on liberty and rights to liberty (both of which are regarded as 
legally significant, while mere liberty itself, when neither protected nor 
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limited, is regarded as legally irrelevant) ; and obligations (sounding in tort, 
those ez contractu being excluded). The book concludes by mentioning the 
incident arising from the demonstration against the German flag on the 

Bremen occurring July 26, 1935, in the port of New York. 
| | EDWARD DumMBAULD 


Traité Elémentaire de Droit International Public (Droit des Gens). By 
Jean Devaux. Paris: Recueil Sirey, 1935. pp. xii, 5385. Index. F. 42. 


The work of Jean Devaux is intended primarily for students, and, as such, 
fully achieves its purpose, although this explains why the author does not im- 
dulge in a detailed discussion of certain controversial questions. A notable 
feature of his treatment of principles of international law is a comprehensive 
discussion of their origin and evolution. An extensive introductory chapter 
is devoted to the general theories, the development and the sources of public 
international law, attempts at its codification, and the relationship between 
municipal law and international law. In agreement with Georges Scelle, M. 
Devaux views the legal order as an indivisible logical whole. He is a monist: 
public international law, in his opinion, has absolute precedence over mu- 
nicipal law. 

The rest of the book is divided into three parts. The first is devoted to a 
consideration of more or less static elements: the structure of society (social 
environment, subjects of law, fields within which the activity of subjects 
may be exercised, development of common services). The second part in- 
cludes a discussion of the dynamic aspect of international society, a study 
of interstate or international relations (agencies and legal or constitutional 
types of relationship, normal or abnormal; the anarchical type of relation- 
ships: war). Finally, a third part is devoted to a study of the organization 
of international codperation. 

What appears characteristic of Devaux’s work is the probably exaggerated 
optimism with which he refers to this “new law of nations” which is to ensure 
the peace of the world. It is probably premature to state that “the solidarist 
conception of the law of nations has replaced the particularist conception, 
thus completely changing at one stroke the whole system of international mu- 
tual relationships.” We are far from having achieved so much. Events of 
the past few years have taught us to look at things, in this matter at least, with 
greater reserve. It is hardly scholarly to take our wishes for reality, and, 
from a teaching point of view, such an attitude may even be harmful. On the 
other hand, we do not desire to diminish the great merit of Devaux’s work— 
his emphasis upon the progress of international law since the foundation of 
the League of Nations. Frirz REAL 


Le Problème de UV Agression dans le Droit International Public Actuel. By 
Jean Diamandesco. Paris: A. Pedone, 1936. pp. iv, 252. F. 30. . 
There can be little doubt that the problem of defining what m principle 

shall constitute an act of aggression and, in the particular case; of determin- 
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ing which of two parties is the actual aggressor, is one of vital importance 
in the present stage of the development of international law. Its solution 
is essential to the success of any system of collective security; and while, in 
view of the complexities of the present international situation, the attempt to 
lay down specific rules may seem somewhat academic, the principles involved 
in the problem call for the most careful and thorough examination. 

The author first seeks to find a definition of “aggression,” and in doing 
so he points out the difference between the two systems or formulas, that of 
the flexible and that of the rigid standard, the former being content with 
leaving it to the competent international organ to reach a decision when the 
particular circumstances come before it, the latter holding to the necessity 
of precise definitions fixed in advance for the guidance of the international 
organ. The competition between the two systems is, in the opinion of the 
author, unreal, in the sense that no judge can pass intelligently upon an issue 
of law unless he has principles to guide him. As a practical measure, the 
author advocates general adhesion to the London conventions of July, 1933, 
between the Soviet Union and seven of its neighboring states. 

The determination of the aggressor in a particular case raises the question 

of the organ competent to carry out that function. Here the author, after 
discussing the impracticability of leaving the decision to individual states 
and the objections to leaving the decision to the Council of the League, argues 
in favor of giving Jurisdiction to the Permanent Court of Internationa] Jus- 
tice, leaving to the Council merely the function of taking emergency meas- 
ures. 
The careful analysis of the problem which the author gives us and the logi- 
cal sequence of his argument is highly praiseworthy. It is to be regretted, 
however, that he does not at least call the attention of the reader to those 
aspects of security which depend upon the removal of the causes of aggres- 
sion, which is the more vital issue at the present day. C. G. FENWICK 


The Diplomatic Recognition of the Border States. Part I: Finland. By 
Malbone W. Graham. (Publications of the University of California at 
Los Angeles in Social Sciences, Vol. 3, No. 2.) Berkeley: University of 
California Press, 1936. pp. viii, 81-230. 3 plates. Bibliography and 
index. $1.50. 

This study has great merit. It represents the fruite of long research under 
favorable circumstances by a careful investigator. The author examines, 
first, the period of Finland’s autonomy that preceded independence; secondly, 
the campaign for recognition between December, 1917, and May, 1918; 
thirdly, the campaign for recognition, in its second phase, between May, 1918, 
and May, 1919; and fourthly, the campaign for recognition, in its third phase, 
from May, 1919, until December, 1920. The acquisition by Finland of state- 
hood, quite apart from the theory of its aspirations for such a status, was 
greatly simplified by the Russian “Declaration of the Rights of the Peoples 
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of Russia” (p. 103), and by the action of the Central Executive Committee 
of the Soviet régime on December 22, 1917/January 4, 1918 (p. 106). The 
author notes the bearing of Finnish-German relations as exemplified by the 
German penetration of Finland and the treaty of March 7, 1918, upon the 
quest for recognition by the United States and upon the mind of President 
Wilson; and he deals faithfully with the events leading up to the according 
of recognition by the United States on May 7, 1919. 

Although one may fairly take issue with the author’s conclusions as to the 
meaning or legal significance of particular statements or documents or events, 
such as his comment on the Treaty of Fredrikshamn of September 5/17, 1809 
(pp. 83-84); his reference to the “quasi-independent position of a grand 
duchy” (p. 85), and his comment (p. 131) on the mental attitude of President 
Wilson when unwilling to recognize Finland while controlled by Germany, 
there is solid reason to welcome the publication of a work that registers a 
highly successful endeavor to record the relevant facts antecedent to and 
accompanying the birth of the State of Finland. CHarims Cuenny HYDE 


Handbuch des Internationalen Privatrechts unter besonderer Beriicksichti- 
gung der Schweizerischen Gesetzgebung und Rechtsprechung. By Adolf F. 
Schnitzer. Zurich and Leipzig: Verlag fiir Recht und Gesellschaft, 1937. 
pp. xvi, 416. Index. Rm. 14. 90; Fr. 22. 

This valuable handbook of private international law with particular regard 
to the legislation and jurisprudence of Switzerland is probably the first com- 
prehensive treatment which the Swiss law dealing with this subject has re- 
ceived since Meili’s publication of 1902. Swiss authors in the intervening 
period have dealt principally only with specific phases of the law. The 
author has steered successfully between the Scylla of pure theory and the 
Charybdis of an exclusively practical exposition of the positive law of Swit- 
zerland. This is fortunate, because Swiss law represents a middle stage be- 
tween the Anglo-American systems, which lay greater emphasis upon domicil 
as a determinant, and other systems of the Continent of Europe (including 
some Latin American states), which have adopted national law as applicable 
to a wide number of conflicts. Swiss private international law is also of 
especial interest to American students in this field because of the Swiss federal 
judicial system, although the number of questions reserved to cantonal law 
has been much restricted since the adoption of the Swiss Civil Code in force 
since January 1, 1912. 

The author makes frequent reference to the authorities of other countries 
besides his own, as well as to the decided cases, particularly of the German 
Reichsgericht and the Swiss Federal Court. It is to be regretted that these 
cases are cited only by volume and not by date as well. The reader might 
thus have been able to weigh the decisions with reference to the statutory law 
as it existed at the time the particular decision was rendered. | 

It should be noted that the Statute of June 25, 1891, still regulates the 
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private international law of Switzerland, with but a few amendments made 
at the time the statute was incorporated into the code by re-adoption. As 
the author himself says, it is still “our little code of international law” (p. 
28). The entire statute is reprinted in an appendix (pp. 377-386). Ac- 
cordingly, the discussions of writers of the earlier period occupy a position of 
particular authority in Switzerland, much as Story still does or at least 
should do in the United States. Probably by reason of a desire to be up-to- 
date, the author makes slight reference to the work of these pioneers. This 
is but a minor defect. The work is a substantial and scholarly contribution 
to the legal literature of Switzerland, and indeed to the general literature 
of the subject with which it deals. ArgtHur K. KUHN 


The League Fiasco (1920-1936). By Victor Margueritte. London: William 
Hodge & Co., Ltd., 1936. pp. xii, 284. 10s. 6d. 


The author says he is not a communist but belongs to the “French Section 
of the International Association of Revolutionary Authors and Artists.” He 
confesses to the sin of having written twenty-one books since the world war! 
This volume is concrete evidence of the fact. It is rather a brilliant journal- 
istic comment on contemporary events than a serious historical record. It 
is largely an expression of personal opinions. It happens that I find myself 
substantially in accord with these opinions. Nevertheless I recognize that 
opinions unsupported by authentic data or by the authority of the established 
prestige of a public statesman are of doubtful value. A book of this nature 
unless read critically by well-informed students of world politics may prove 
misleading. 

Having sounded this warning I venture to express my own opinion that 
the author’s analysis of the history of the League of Nations is on the whole 
accurate. The inevitable failures of the League in the light of its unfortunate 
inheritance and composition are brought out in high relief. Some of the com- 
_ ments are most arresting, as, for example “mistaking the League for the Tem- 
ple of Justice, whereas in reality it was the Temple of Bargaining” (p. 227), 
or “at the League of Nations there is no burying-——only embalming” (p. 274). 
Herriot, former Prime Minister of France, is quoted as having referred to the 
League as “a kind of billiards academy” (p. 279). 

The British and French Governments are accused of having considered the 
League in 1919 as “a political instrument for the purpose of perpetuating 
their victory” (p. 256). And again “it was only a bundle of national ego- 
isms. . . . To the initial error of establishing the status quo as a dogma when 
life is a perpetual flux, all the other blunders can be traced” (p. 257). It 
must not be gathered, however, that the author 1s fundamentally hostile to the 
League, He generously believes in its objectives and in its utility. Tt is a 
pity that he does not develop his views concerning the necessity of transform- 
ing the League into an Association of Peoples. “Sovereign Justice! The 
day will come, when Justice rules of a certainty; but I can assure my readers 
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that it will not come until the representatives of the people have created an 
Association of Peoples on the ruins of the League of Nations—ruins which 
betoken how powerless it was for good. In such an Association men will 


Teceive a hearing and be heard with understanding, whether they be black, 


white, or yellow, as soon as they become conscious of their own human dignity 
and of the solidarity of all mankind” (p. 233). P. M. Brown 


De Geschiedenis der Japansche Penetratie in Mantsjoerije als Volkenrechte- 
lijk Probleem. By C. L. Patijn. Amsterdam: H. J. Paris, 1937. pp. 
viii, 221. Fls. 2.90. 


In this monograph, the history of the Japanese penetration of Manchuria 
receives examination as a problem of international law. Dr. Patijn concludes 
that in 1981 Manchuria was indisputably Chinese territory. Until 1907 its 
status is best described as a crown land, t.e., a separately organized juridical 
community immediately subject to the crown but entirely within the frame- . 
work of the Chinese state. During the last few years of the Empire the status 
of the three provinces was not to be distinguished from that of an ordinary 
Chinese province. During the Republic the status of the three provinces is 
not clear. In spite of the repeated declarations of independence and the con- 
clusion of treaties with foreign Powers, Dr. Patijn believes that the status of. 
Man huria remained unchanged under international law. By ‘“independ- 
ence’, was meant only a large measure of autonomy. A group of provinces 
independently concluding treaties probably represents a new international 
statu, something like a federal state with limited local treaty-making 
power. 

Submission of the differences to judicial settlement offered no solution, 
concludes the writer after an analysis of the points of conflict and dispute 
between China and Japan. Neither party wished a judicial settlement. 
Japan did not, because it would have seen its claims to a “special position” 
vanish; China did not, because it would have seen the validity of the treaties 
of 1915 established. The fundamental diffculty lay in the lag of the law 
behind the facts. The two were no longer in accord. Whatever the law in 
the situation, Japan’s predominance in all of Manchuria was the actuality. 
Only a change in the law could have removed the tension. 

Dr. Patijn concludes his study with a chapter on the problem of changing 
international law. While he accepts the view that international law must 
constantly adapt itself to changed conditions, he strongly asserts that. any 
revision must be undertaken with a full realization that the great significance 
of law in society comes from the inflexibility of those concrete norms which 
create certainty. He is very critical of all the existing and proposed instru- 
ments of change, and expects little from them. 

This is in many respects a valuable study. It is best in stating the prob- 
lem; it is weakest in dealing with the solutions. The major theme of the 
study is compressed into a single chapter, but this, because of its brevity, is 
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cursory. The reviewer would urge the writer to expand the last chapter into a 
separate monograph. A. VANDENBOSCH 


La Nationalité Egyptienne. By Mohamed Abdel Moneim Riad. Paris: 
Librairie Nizet et Bastard, 1937. pp. viii, 236. Index. _ 


M. Riad has undertaken a fourfold task in this study. Part One (pp. 
7-45) is devoted to a brief statement of the general principles of the law of 
nationality. Part Two (pp. 47~127) contains a critical analysis of the Egyp- 
tian law of nationality. In Part Three (pp. 129-176) the principal provisions 
of the convention and protocols adopted by the Hague Codification Confer- - 
ence of 1930 are summarized and compared with the relevant provisions of . 
Egyptian law. Of the three, Part Two is far the most valuable and useful. 
It is an excellent handbook of Egyptian nationality law, except for its rather _ 
sparing citation and discussion of relevant court decisions and other prece- ~ 
dents. Part One is sketchy and adds little if anything new to the subject. 
As the author throws no new light on the Hague Conference itself, the space 
devoted in Part Three to demonstrating that Egyptian law anticipated by a 
year its principal conclusions seems unduly extended. 

The author points out the interesting fact that the nationality law gives 
recognition to the supra-national affinity of Egypt to the Arabic and Moham- 
medan countries in the midst of which it is situated, by according favored 
treatment in the acquisition of nationality to the children of Arabic or Moham- 
medan fathers from those countries. He stresses the importance attached to 
“Punité de nationalité dans la famille” through the provisions that, in general, 
women follow the nationality of their husbands, and minor children the na- 
tionality of their fathers. 

The book has a useful collection of annexes (pp. 177-225), including the 
texts of the Ottoman nationality law of January 19, 1869, the Egyptian decree 
laws of May 26, 1926, and Law No. 19 of 1929, and of tha convention and 
protocols on nationality adopted by the Hague Conference. 

Durwarp V. SANDIFER 


Profesorului G. Meitam. 25 de Ant de Invatamédnt, Omagiul Elevilor Sat. 
Bucuresti: Institutul de Drept International, Universitatea din Bucuresti, 
1936. pp. x,.360. 

Former students of Professor G. Meitani dedicated this volume to him, to 
commemorate his 25th anniversary of teaching international law. A prodi- 
gious legal writer since 1901, Professor Meitani is the founder of the Rumanian 
Institute of International Law, and, at present, also a member of the Perma- 
nent Court of Arbitration. Besides those discussed below, the book contains 
various essays on international law by Messrs. N. Dascovici, C. G. Rarincescu, 
G. Sofronie, E. E. Antonescu, R. Meitani, I. I. Diamandescu, V. I. Gaftoescu, 
O. A. Vlădescu and C. Vulcan. Space forbids the review of all these essays. 

‘Professor Mircea Djuvara develops his thesis on “The Crisis of Public 
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International Law” on the theory that there is a basic source of international 
law, the international conscience, as distinguished from the basis of internal 
law,*the national conscience, and that the two not only influence each other 
but cause obvious interferences and, consequently, international disputes, 
which will only be obviated by a rapid evolution and establishment of inter- 
state unions having the federal characteristics of a superstate. 

Mr. V. V. Pella writes about “The Illusions of Peace.” He points out that 
in 3432 years (1496 B. C1936 A. D.) there have been 3164 years of war, 
local or international, and but 268 of universal peace. War, therefore, ap- 
pears to him as the normal state and peace as an accident, due to a natural law 
which rules humanity: that of the evolution of criminality, which began with 
disputes among individuals, then clans, and finally wars among cities, prov- 
inces and nations. War will only be checked by repressions and sanctions 
made possible through the codperation of regional or continental ententes, 
strong enough to impose an International penal law. 

Professor Mihai Antonescu, in discussing “The Crisis of the League of 
Nations,” states that contemporary international law should not be static 
and deductive, but a dynamic and organizing science. Hence the ideological 
conception of the League, which resulted from a desire of the human mind 
to correct and organize its social experience, should be revised and means pro- 
vided to save it from its proven incapacity of action. Obligatory arbitration, 
sanctions by international forces and control of armaments will result in a 
progressive association among nations, while a maintenance of the status quo 
will mean anachronistic isolation. L. BUNGARDEANU 


American Foreign Policy in Canadian Relations. By James Morton Calla- 
han. New York: The Macmillan Co., 1937. pp. xii, 576. Index. $4.00. 


Forty years’ interest in Canadian-American relations and tireless research 
in the unpublished records at London, Ottawa and Washington have borne 
fruit in this valuable survey, the first based on adequate study of the archival 
materials on this subject. Not content to rest his case on official sources alone, 
Professor Callahan has delved in newspapers and pamphlets and drawn much 
of value from the private papers of John W. Foster, Theodore Roosevelt, Sir 
John Macdonald and Sir Wilfrid Laurier. He has brought to light many new 
facts and made a substantial contribution to several chapters of his subject, 
notably the later stages of the fur seals negotiations and Secretary Root’s 
efforts to clean the slate of difficulties with Canada. Of especial interest is 
the account of a mission of Mackenzie King to Washington early in 1908 to 
discuss with Roosevelt and Root a common policy as to Japanese immigration. 

If the style and organization of this work had equaled the remarkable 
industry with which its materials were collected, it would rank with the best 
produced in the field of American diplomatic history in the last generation. 
As it is, the reader will often fail to see the forest for the trees, and will find 
the book unnecessarily tedious. It is marred by relatively few mistakes as 
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to facts, but by a certain number of slips in proof-reading, which no doubt 
account for the error as to the tonnage of the Michigan (p. 272), and for the 
incorrect summary of the modus vivendi relating to fur seals which Paunce- 
fote proposed on April 30, 1890 (p. 442). Some important articles and books 
are missing from the extensive lists of references which follow each chapter. 
Conspicuous among these omissions are the notable articles by E. D. Adams 
on the Webster-Ashburton treaty, by Frederick Merk on the Oregon negotia- 
tions, and by J. B. Brebner on the enlistment controversy during the Crimean 
War. JAMES P. BAXTER, 3RD 


Expanstonists of 1898: The Acquisition of Hawan and the Spanish Islands. 
By Julius W. Pratt. Baltimore: The Johns Hopkins Press, 1936. pp. x, 
393. Bibliography andindex. $3.00. 

This book contains the nine lectures delivered by the author before the 
Walter Hines Page School of International Relations in 1936, under the Albert 
Shaw Lectureship on Diplomatic History. As in the foregoing lectures, so 
in these, a definite subject is explored ‘by the lecturer, either in its historical 
sequence, or from the standpoint of topical development. A commendable 
blend of both methods appears here, and the author seeks to indicate “root” 
as well as to discover “fruit.” In any series of this kind, not all lectures are 
of equal value or significance. It is the opinion of the reviewer that this is 
one of the more interesting and significant of the series of lectures which had 
their beginning in the year 1899. 

The lectures center about the important acquisitions of the United States 
in the year.1898, whether by peaceful cession or as the result of success at 
arms. It was then that the United States became a world Power; it was then 
that the United States assumed definitely and vigorously its alleged share of 
the burden of world government. The book opens with an account of the 
doctrines underlying the movement of expansion, especially those advanced 
by Captain Mahan, and summarizes earlier efforts, uniformly unsuccessful, 
to assume this rôle. The major part of the volume deals with the annexation 
of Hawaii, justified by the author because of prior neglect of the subject, and 
because the Hawaiian question opened the way for the discussion of the policy 
of expansion. Four chapters treat of Harrison’s relations with the question 
in its original setting; the 1893 revolution; the rejection of interference under 
Cleveland; and the development of events and public opinion growing out 
of the Hawaiian question. The book then turns from concrete situations to 
a general consideration of the subject. The broadening of the base of the 
expansionist doctrine is first discussed. Then follow chapters dealing with 
the attitude of business and commercial interests, on one hand, and religious 
bodies on the other. Finally, the book closes with an account of the achieve- 
ment of American expansion through the annexation of Hawaii and the gains 
from Spain confirmed by the Treaty of Paris. 

In several ways this is a notable book. For one thing, it centers its at- 
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tention on the year of the movement’s success, and all collateral questions are 
properly subordinated and integrated. For another, all developments, in- 
terests and attitudes are fairly presented. Making profits and saving. souls, 
for example, are fully covered. Again, the realism of the author is refreshing 
in these days when sentiment is again finding its way into written accounts of 
foreign policy. And, finally, itis readable. Documentation, while thorough 
and adequate, is not exhaustive and tiring. Dr. Pratt’s scholarship is found 
in his written account rather than in the abundance of footnotes. 

Only one who has lived, taught, and written in Hawaii, even if for a brief 
period, can fully appreciate the remedy by the author of the leading defect in 
our “manifest destiny” literature. The people and scholars of Hawaii should 
be grateful to him. He has restored that important region to its proper 
historical place and perspective. ‘CHanues E. Martin 


Diplomatic Correspondence of the Umited States, Inter-American Affairs, 
1881-1860. Vol. VilI—-Mezxico. Selected and arranged by William R. 
Manning. Washington: Carnegie Endowment for International Peace, 
1937. pp. xlvi, 1106. Index. $5.00. 

In this volume is printed the diplomatic correspondence with Mexico from 
1831 to the close of the Mexican War, almost the whole of an epoch, begin- 
ning with the disreputable Anthony Butler (then at his post for two years) 
and ending with the egregious Trist. Division of the documents is made 
between the communications to Mexico and the communications from Mex- 
ico. The first includes the instructions from the Department of State and 
notes to Mexico. The communications from Mexico include the notes from 
the Mexican Government or its representatives, and also the despatches. 
These last make the second part much the more voluminous. Only a small 
portion of this material has been printed before and that in no one collection. 
Only those who have had occasion to go through the archives and painfully 
copy 4 part of them can realize adequately the important service which has 
been performed by the completion of this volume. It is, in truth, the most 
important collection of source materials for the study of the period down 
to the Mexican War in existence and as such it is not likely to be displaced. 
Here are the despatches of Butler, Thompson, Shannon, and Slidell; of Par- 
rott, Trist, and Larkin—the contents of most of which no one, not on the 
“inside,” knew anything about at the time, the record, in part, of secret di- 
plomacy at its worst. But one omission has been noticed. The editor did 
not consider the 17-page diatribe of Trist to Scott as of sufficient importance 
to print. Scott characterized it, after reading it in part, as a “farrago of in- 
solence, conceit and arrogance.” It is of value perhaps because it throws 
light upon Trist’s character. The inclusion of a reproduction of Distur- 
nell’s map of Mexico referred to in the Treaty of Guadalupe and Hidalgo is 
gratefully acknowledged. Likewise the correspondence which closes the 
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book (1061-1091) on the Yucatan incident of 1848. How differently would 
the history of the War with Mexico have been written had these documents 
been printed fifty years ago! J. S. Reeves 


Documents on International Affairs. 1986. Volume II. Edited by Ste- 
phen Heald. London and New York: Oxford University Press, 1987. pp. 
xx, 567. $8.50. 


The valuable contribution which the Royal Institute of International Af- 
fairs is making to the study of international relations by the publication, 
since 1928, of annual Documents on International Affairs is fully appreciated 
by scholars. Perhaps the significance of these volumes can best be appre- 
ciated by the fact that the documents for the year 1935 are so voluminous 
and so important as to require publication in two volumes, the second of 
which deals with the Italo-Abyssinian conflict. 

The documents are arranged in chronological order, except for a few sec- 
tions, such as that dealing with American neutrality, where it appeared to be 
more convenient to group relevant documents together. They cover suc- 
cessively the background of the conflict, the preliminary negotiations, the 
League’s first attempt at conciliation, the determination of aggression, the 
application of sanctions under Article 16 of the Covenant, the American 
policy of neutrality, mutual assistance under Article 16 of the Covenant, 
further attempts at conciliation, and finally the annexation of Abyssinia and 
the liquidation of the controversy. 

It was doubtless inevitable that the Italo-Abyssinian conflict should be 
regarded as a test case for the League of Nations, and the failure of the 
League to meet the test has undoubtedly weakened the faith of many of its 
supporters. The value of the documents here presented is that they bring 
out in clear perspective the real issue, that the leading members of the 
League, as the editor points out, “were not prepared to risk the conse- 
quences of an international war to stop a local war.” It was not so much 
lack of good faith on the part of these members of the League as lack of con- 
fidence to control the situation which more drastic sanctions might have 
entailed. The lesson is one that must challenge the constructive states- 
manship of all students of international affairs. ~ ©. G. Fenwick 


Briefer Notices 


International Law Situations With Solutions and Notes. Naval War 
. College, 1935. (Washington: U. S. Govt. Printing Office, 1936. pp. viu, 
134. Index. 75¢.) Students of international law will find of interest and 
profit this publication of International Law Situations developed by Pro- 
fessor George Grafton Wilson. They embrace a discussion of (1) Vessels 
and Neutral Ports; (2) Action During Civil Strife; and (8) Aircraft-Hospital 
Ships. The “Notes” utilized as a basis of the solution of the problems pro- 
pounded in relation to the several major situations reveal the materials 
relied upon in support of the conclusions reached. ‘The reader must welcome 
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the candor with which the Naval War College points to the data which 
inspire those conclusions, of which the significance is not diminished by the 
announcement of Rear Admiral Kalbfus, President of the Naval War Col- 
lege, that they “are in no way official.” In response to his statement (p. iii) 
that suggestions covering timely topics for discussion by the War College 
will be welcomed by it, the suggestion is here offered that, under Professor 
Wilson’s direction, the place of conditional contraband in the existing law of 
maritime warfare be fully discussed and reported on in a later volume. 
CHARLES CHENEY Hyp 


The Shanghai Problem. By William Crane Johnstone, Jr. (Stanford 
University: Stanford University Press, 1987. pp. xii, 326. Bubliography. 
Index. $3.00.) When the Westerners became interested in Shanghai fol- 
lowing the Treaty of Nanking in 1842, it was an ancient Chinese walled town 
with an estimated population of a hundred thousand. It is today a metro- 
politan area divided into three separate municipalities with an aggregate 
population estimated in 1935 at 3,684,759. The author recognizes that, for 
the Sinologue, Shanghai is not China, but he points out that, for the student 
of things political and international, it is a most vital part of China. The 
national government draws from forty to fifty per cent. of its revenues from 
it, and foreigners have acquired vast vested interests there. The book is 
divided into two parts. Part One treats of the historical evolution of the 
three municipalities, their government, and their administration of justice. 
Part Two deals with the problems international in nature which have arisen 
in the area, which are of more than local importance, and which collectively 
comprise what the author regards as “the Shanghai problem.” The Munici- 
pality of greater Shanghai is a municipal corporation in the Western sense, 
and was created by act of the Nanking Government on July 14, 1927. The 
International Settlement, however, “is not a corporate entity.” The Land 
Regulations of 1869 setting up the government for the area “rest on an indefi- 
nite and decidedly vague legal basis. They have been maintained by the 
superior force of the foreign powers in the absence of a Chinese government 
strong enough to assail their validity and to abrogate the unequal treaties 
upon which they rest.” The legal status of the French Concession is analo- 
gous to that of the International Settlement. The Réglements of 1866 “have 
been supported by force and could be invalidated in the same manner by a 
strong Chinese government.” RAaLrH A. Norem 


Bartolus de Sazoferrato, 1818-1857. Leven—W erken—Invloed—Beteek- 
ents. By Josephus Lodewijk Johannes Vande Kamp. (Amsterdam: H. J. 
Paris, 19386. pp. xiv, 296.) This beautifully executed volume, a doctoral 
dissertation of the University of Amsterdam, is probably the most complete 
account of the life and works of Bartolus in any language. It seems a pity 
that being printed in Dutch it is likely to attract scant attention in America, 
an undeserved limitation to a really meritorious achievement of scholarship. 
The work is primarily biographical with.a minute examination of the family 
and descendants of the great jurist, even to the printing of an elaborate table 
showing seventeen generations of his descendants, the youngest born in 
1932! Of great interest is the excursus upon the iconography of Bartolus, 
with numerous illustrations. Proceeding with the biographical side, the 
author gives chapters upon Bartolus’s youth and legal studies, his professor- 
ships at Pisa and at Perugia, and his activities as a practicing lawyer. An 
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extensive chapter upon his writings, with much bibliographical detail, sur- 
veys the development of his juristic writings. The essay upon the influence 
_of Bartolus, if it stood alone, would be well worthy of notice. There is a full 
bibliography, which unfortunately omits the names of Figgis and Beale, to 
English and American readers associated with the “prince of jurists,” who 
has been acclaimed by many as the father of private international law. 
Such a work as this should be available in Englis J. S. Reeves 


Milttarism and Foreign Policy in Japan. By E.E.N.Causton. (London: 
Allen & Unwin, 1936. pp.207. Index. 7s.6d.) The purpose of the author 
of this little book is to show (1) how the military services in Japan have been 
able to play a dominant réle in the determination of foreign policy, and (2) to 
- present the evidence of that dominance. This he does by dispassionate 
analysis rather than by argument. The evidence of military influence is 
presented in the last three chapters. The first of these (chapter four) reviews 
the period from the Restoration of 1867 to 1930. This is the least satisfactory 
chapter in the book, being especially inadequate in the treatment of the 
Korean question. One of the best chapters is the fifth, in which the “implica- 
tions of 1931” are presented, after an interesting analysis has been made of 
the reactions in Japan to the London Naval Treaty. The sixth chapter, “the 
revival of military influence,” covers the years from 1932-1935. ‘The con- 
clusions of the book as to military dominance would have been reénforced if 
attention had been given in this chapter to Japanese activities in North China 
and in Inner Mongolia. In the second and third chapters the author shows 
how the military, within the framework of the Constitution, has been able to 
make its influence felt in the determination of policy. The first chapter is 
most interesting in that it raises the question, frequently unasked, of why the 
country has acquiesced in military dominance. The treatment is somewhat 
unusual in that it answers the question in terms of ideology rather than of 
economics. Here emphasis is quite correctly placed on the inheritance of 
ideas from the feudal and immediate pre-Restoration periods as of major 
importance in establishing the background for a militarist appeal. 

Harop M. Vinackn 


Essai sur La Diplomatie Nouvelle. By Arpad Forgac. (Paris: A. Pedone, 
1937. pp. viii, 32.) This is a thesis and not an argument. The thesis is 
supported by excellent quotations of an authoritative character. It invites 
most serious consideration at a time when public opinion is liable to take 
extreme views on international disputes under the influence of meretricious 
methods of propaganda in.a free press. The author does well to draw atten- 
tion to the dangers of “open diplomacy in the market place.” We need to be 
, reminded of the increasing necessity for a silent, discreet diplomacy which 
can counteract the violence of public discussion. ‘The author would have 
rendered a real service had he stressed the urgent need of trained diplomats 
who can cultivate friendly personal relationships between governments and 
be entrusted with delicate negotiations in times of popular excitement and 
prejudice. P. M. Brown 


torium der diplomatischen Vertreter aller Länder seit dem Westfälischen 
Frieden (1648). Herausgegeben ... von Ludwig Bittner and Lothar 
Gross. Band I (1648-1715). (Berlin: Gerhard Stalling Verlag, 1936. 
pp. xxxii, 756. Index. Rm. 52.) Those who are interested in diplomatic 
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history or negotiations at international conferences will welcome this ‘“‘Reper- 
tory of the Diplomatic Representatives of all Countries since the Peace of 
Westphalia (1648).” It had its origin in a proposal made by Dr. Waldo G. 
Leland at the Geneva session of the International Committee of Historical 
Sciences in May, 1926. Although the work is in German, the names of the 
- diplomatic representatives are given in the original language, except that the 
names of Russian and Turkish representatives are given in the modern 
transcription. The material is arranged alphabetically according to the 
state or political unit sending the diplomatic representative, and thereunder 
alphabetically according to the state or political unit receiving the diplo- 
matic representative. Under the latter head are given the full names of the 
diplomatic representatives, the rank, with the day, month and year, as far as 
possible, of the beginning and ending of the mission, the headquarters of the 
mission, and occasionally the chief purpose of the mission. The period cov- 
ered in this first volume, from 1648 to 1715, was a period in which the na- 
tional states had not yet become fully established er diplomatic representa- 
tives frequently exercised their functions in more or less autonomous cities 
like Hamburg, Mainz, Modena and Venice. The utility of the work is en- 
hanced by an index of the names of diplomats and countries, extending over 
nearly 200 pages, and the arrangement in the index as well as in the body of 
the book is so simple that it can easily be used by those who may not be well 
acquainted with German. The editors are to be congratulated on the com- 
pletion of this first fruit of their labors. HERBERT WRIGHT 


Germany and Morocco before 1905. By Francis Torrance Williamson. 
(Baltimore: The Johns Hopkins Press, 1937. pp. 210. Index. $2.00.) 
This informative and illuminating monograph was designed, not so much to 
recount the facts of the relations between Germany and Morocco before 1905, 
as to contrast two markedly different types of states in the pre-war age of 
imperialism and to illustrate the modern conflict between expansionist and 
backward states. But it happily fulfils both of these functions. Copious 
statistics and several charts (pages 161 to 180) supply a fund of factual in- 
formation regarding population, commerce (especially Morocco’s maritime 
trade between 1889 and 1905), natural resources, seaports, domestic handi- 
crafts and trade. And this is made the background of an incisive analysis 
of the historical, strategic, political, psychological and general social condi- 
tions which made Morocco a bone of contention, first, between France and 
Great Britain, and then between France and Germany. An interesting ac- 
count of the explorations of two centuries and the literature connected with 
them is linked up with the activities of German economic and colonizing cor- 
porations after 1871, and with the nationalistic and expansionist development 
of Germany’s Government (pp. 34 to 97). Then follows the story of Ger- 
many’s relations with Morocco between 1873 and 1905 (pp. 98 to 188). The 
diplomatic rivalry of Europe’s imperialistic Powers for the domination of 
Morocco is traced through the conferences at Tangier (1879), and Madrid 
(1880), and through the accompanying “incidents” (Casablanca, 1894; 
Tangier, 1895; Gibraltar, 1896; and Tangier, 1905: pages 139 to 157). Dr. 
Willamson’s study, valuable for itself, throws a lurid light upon the doctrine 
of “power,” “symbolic importance,” nationalistic “prestige,” imperialistic 
rivalries, which played a controlling part in preparation for and causation 
of the World War. A bibliography of twenty pages and an index complete 
this excellent monograph. n  Wraioram I. Hon 


BOOK. REVIEWS 561 


Kodifiziertes Internationales Deutsches Kriegsrecht. By Ernst Lodemann. 
(Berlin: Georg Stilke, 1937. pp. viii, 292. Rm. 10.) This is a collection 
of the international conventions on the laws of war and neutrality, actually 
still in force and binding on Germany. With the exceptions of the treaties 
with Mexico (1882) and Nicaragua (1896), only multilateral treaties are 
given: the Paris Declaration of 1856, the Red Cross Conventions of 1864, 
1906 and 1929, the Hague Conventions of 1899 and 1907, the Geneva Protocol 
of 1925 on chemical warfare, and the Prisoners of War Convention of 1929. 
Of every convention, the text 1s printed in the French original as well as in a 
German translation. The text of every convention is preceded by a list of 
the states bound by this convention and eventual reservations. The London 
Declaration of 1909, not having been ratified, is not reprinted, neither are 
treaties to which Germany is not a party. The Submarine Warfare Limita- 
tion Agreement of the London Naval Treaty of 1930, which had been recog- 
nized by Germany in a note of November 23, 1936, is not given. 

Joser L. Kunz 


L’Occupazione det Mari Costieri. By Giorgio Cansacchi. (Torino: G. 
Giappichelli, 1986. pp. vii, 256.) This welcome addition to the growing 
number of works on the international law of territorial waters and maritime 
jurisdiction is divided into four parts dealing respectively with: (1) the 
juridical nature of territorial waters, (2) the limitations placed upon the 
powers of the coastal state over its territorial waters, (3) occupation as a 
means of acquiring territorial sovereignty over coastal waters, and (4) the 
extent of territorial waters. The author makes excellent use of the early 
and recent authorities among whom the following may be mentioned: Grotius, 
Selden, Bynkershoek, Pufendorf, Wolff, Vattel, Boxhornio, Groeningio, Gen- 
tili, Raestad, Fulton, Baldoni, Fedozzi, Verdross, Gidel, Anzilotti, and Strupp. 
Once again we are made aware of the lack of uniformity in practice, which 
has existed in this field from its very inception and throughout its evolution. 
The author begins with a review of the work of the Committee of Codification 
of the League of Nations, commenting upon the manifold views contained in 
the replies to the Committee’s questionnaire. He ends with the thought that 
there is no true norm in international law whereby to measure territorial 
waters. In general they may be described as that water which lies between 
the shore of a state and the place where the high seas begin. The author ends 
on the note that if the Permanent Court of International Justice, in pursuance 
of Article 38, paragraph 3, of its Statute, sought to apply “The general prin- 
ciples of law recognized by civilized nations,” to the present problem, it too 
would arrive at a negative result. THORSTEN KALIJARVI 


The Commercial Reciprocity Policy of the United States, 1774-1829. By 
Vernon G. Setser. (Philadelphia: University of Pennsylvania Press; Lon- 
don: Humphrey Milford, 1937. pp. xi, 305. Index. $3.00.) The book 
gives a scholarly account of the commercial diplomacy of the United States 
in a period in which trade and shipping loomed especially large as matters 
of policy. During the years covered by the study, the term “reciprocity” 
was used in a very general sense to mean the exchange of various kinds of 
commercial advantages, and it was particularly applied to the reciprocal 
withdrawal of restrictions against shipping. Upon the establishment of peace 
following the Revolutionary War, the United States made strenuous but 
largely unsuccessful efforts to break down the system of navigation laws 
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which hampered the shipping of this country in the colonies of European coun- 
tries. Attempts were also made to open foreign markets more advanta- 
geously to American products. In general the American Government hoped 
that our ships would be permitted to trade freely in colonial ports in return 
for the free admission of ships from those ports to the United States. This 
plan seemed like reasonable reciprocity to Americans, but it conflicted with 
the stubborn ideology of mercantilism. During the period of European wars, 
the various belligerent states, because of their dire need, opened their 
colonial trade more freely to American shipping and products. On the re- 
turn of peace, the old contest against commercial restrictions was resumed 
with renewed vigor, and special attention was given to gaining entrance to 
the British colonial trade. Legislation was passed closing American ports 
to British ships coming from ports which were closed to the shipping of this 
country. The period with which the book deals ends in 1829, just before the 
British colonial foreign trade was effectively opened to American vessels. 
The book is reliable, heavily documented, and realistic. It is a distinct con- 
tribution to the literature of American trade policy. 
BengamMin H. Wruuiams 


Central Europe and the Western World. By Gerhard Schacher. With a 
preface by H. Wickham Steed. (New York: Henry Holt & Co., 1936. pp. 
iv, 224. $2.75.) Although this work, translated from the German, has been 
accused of being a clever Czechoslovak propaganda, the reviewer is informed 
from reliable sources that such is not the case. But its viewpoints might 
have been colored by the fact that the author is living in exile. He describes 
the present position of the political, economic, and financial problems of 
Central Europe, the questions of Austro-German union, the restoration of the 
Habsburgs, the Hungarian movement for treaty revision, the agrarian prob- 
lem of that region, the part played by the Little Entente in the maintenance 
of peace on the Continent, the Rome Pact between Italy, Austria, and Hun- 
gary, and, finally, the important questions of Central European financial in- 
debtednegs to the West. Although recent events have rendered parts of this 
very worth-while book out of date, the work has a quality, and, despite its 
apparent lack of distinction, carries a punch. Joserm S. Roucnk 


The Civil War and Reconstruction. By J. G. Randall. (Boston: D. C. 
Heath & Co., 1937. pp. xx, 959. Index. $5.00.) This is a history of the 
Civil War in the United States and of the era of so-called “reconstruction” 
which followed it. As such it is a contribution of distinct merit, based, as 
it is, upon extensive research and characterized by a spirit of fairness in the 
discussion of the numerous controversial questions to which a history of this 
period inevitably gives rise. While the author’s main theme is political, 
constitutional and military, he starts with a background in which he gives us 
a picture of the old South with its distinctive social institutions, including of 
course slavery, and traces the causes which culminated finally in four “ghastly 
years of war’—a war marked by “confused issues and infinite complexity.” 
Of special interest, perhaps, to the readers of this Journau is the author’s 
discussion of the foreign policy of the United States during and immediately 
following the war: its attitude toward the European recognition of the 
belligerency of the Confederates, the Anglo-French offer of mediation, the 
threatened recognition of the independence of the Confederacy, the failure 
of the so-called “cotton diplomacy” of the South, the affair of the seizure of 
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Mason and Slidell, which, while it revealed Lincoln’s “deficiencies in the re- 
finements of international law,” also revealed his “common sense,” the affair 
of the Alabama and other warships built in England for the use of the Con- 
federacy, the ultimate settlement of the claims of the United States by arbi- 
tration, the enforcement of the Southern blockade, the status of foreign 
consuls in the Confederacy, the French intervention in Mexico, and other 
questions of foreign policy which arose during this period. The limits of 
this note do not permit a review of these controversies, an examination of the 
merits of the position taken by the Government of the United States or an 
evaluation of the author’s treatment of them. It must suffice to.say that his 
study is characterized by painstaking and scholarly research, a judicial atti- 
tude and, it is believed, by soundness of judgment. J. W. GARNER 
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FORBIDDEN TREATIES IN INTERNATIONAL LAW 
' COMMENTS ON PROFESSOR GARNER’S REPORT ON “THE LAW OF TREATIES” 


BY ALFRED von VERDROSS 


Professor of International Law, University of Vienna, Associé de l'Institut 
de Droit International 


I. THE PRINCIPLE 


James Wilford Garner has given us a profound, detailed and highly valua- 
ble Report on The Law of Treaties! This report contains, it is true, a rule 
concerning the validity of a treaty which is in conflict with an earlier treaty.” 
On the other hand, there is no consideration, as far as this writer can see, of 
treaties which are in‘ conflict with general international law, a problem 
which has been discussed many times.’ 

But as there is no settled opinion on this problem, it is necessary, in this 
writer’s view, to unroll this problem once more. Our starting-point is the 
uncontested rule that, as a matter of principle, states are free to conclude 
treaties on any subject whatsoever. All we have to investigate, therefore, 
is whether this rule does or does not admit certain exceptions. The answer 
to this question depends on the preliminary question, whether general inter- 

-national law contains rules which have the character of jus cogens.4 For it 
ig obvious that if general international law consists exclusively of non- 
compulsory norms, states are always free to agree on treaty norms which 
deviate from general international law, without by doing so, violating gen- 
eral international law. If, on the other hand, general international law does 
contain also norms which have the character of jus cogens, things are very 
different. For it is the quintessence of norms of this character that they 
prescribe a certain, positive or negative behavior unconditionally; norms 


1 Harvard Research in International Law, this Journan, Vol. 20 (1935), Supp., pp. 655~ 
1226. [The credit which the author attributes to Professor Garner for this report must be 
shared by the assistant reporter, Dr. Valentine Jobst, and, of course, by the Advisory 
Committee who collaborated in ita preparation.—J. W. G.] 

2 Op. ci., Art. 22, pp. 661 and 1009 ef seg. 

4 CÍ., e.g., Bluntschli, op. cit., p. 1209, par. 410; Fiore, op. cH., p. 1214, par. 760; cf. further: 
Heffter, Das europdische Völkerrecht, 4th ed. (1861), p. 156; Strisower, Der Krieg und die 
Volkerrechtsordnung (1919), p. 114; Kunz, Dis Revision der Partser Friedensvertrdge (1982), 
p. 241 et seg.; Pasching, “Die allgemeinen Rechisgrundsdize úber die Elemente des vélkerrecht- 
lichen Vertrages” in Zeitschrift fir Offentlichea Recht, XIV (1934), p. 59 et seq.; Verdross, 
“Heilige und unstttliche Staatsvertrdge,’ Volkerbund und Völkerrecht, TT (1985-36), p. 164; 
Verdross, “Anfechtbare und nichtige Staatsvertrdge’ in Zettschrift fir öffentliches Recht, XV 
(1935), p. 289 ef seq:, and “Der Grundsatz ‘pacta sunt servanda’ und die Grenze der guten Sitten 
im Völkerrecht”, loc. cit., XVI (1986), p. 79 et seq. 

‘Cf. Jurt, Zwingendes Völkerrecht (1933). 
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of this character, therefore, cannot be derogated from by the will of the 
contracting parties. 

The existence of such norms in general international law is particularly 
contested by those authors who base the whole international law on the 
agreement of the wills of the states; consequently, they know no other inter- 
national law but treaty law. But they overlook the fact that each treaty 
presupposes a number of norms necessary for the very coming into existence 
of an international treaty.5 These are the norms determining which persons 
are endowed with the capacity to act in international law, what intrinsic 
and extrinsic conditions must be fulfilled that an international treaty may 
come into existence, what juridical consequences are attached to the conclu- 
sion of an international treaty. These principles concerning the conditions 
of the validity of treaties cannot be regarded as having been agreed upon 
by treaty; they must be regarded as-valid independently of the will of the 
contracting parties. That is the reason why the possibility of norms of gen- 
eral international law, norms determining the limits of the freedom of the 
parties to conclude treaties, cannot be denied a priori. pi 

But this reasoning does not decide the problem whether such compulsory 
norms concerning the contents of international treaties do exist in fact. A 
careful investigation, however, reveals the existence of such norms. Two 
groups of these norms can be distinguished. The first group consists of 
different, single, compulsory norms of customary international law. Gen- _ 
eral international law requires states, for instance, not to disturb each other 
in the use of the high seas. An international treaty between two or among 
‘more states tending to exclude other states from the use of the high seas, 
would be in contradiction to a compulsory principle of general international 
‘law. International law authorizes states to occupy and to annex terra 
nullius. In consequence, an international treaty by which two states would 
bind themselves to prevent other states from making such acquisitions of 
territory would be violative of general international law. In the same way, 
& treaty binding the contracting parties to prevent third states from the 
exercise of other rights of sovereignty acknowledged by general international 
law, such as passage through the territorial waters of other states, would 
-be in contradiction to international law. — 

‘But apart from these and other positive norms of general international 
law, there is a second group which constitutes jus cogens. This second group 
consists of the general principle prohibiting states from concluding treaties 
contra bonos mores. This prohibition, common to the juridical orders of 
all civilized states, is the consequence of the fact that every juridical order 
regulates the rational and moral coexistence of the members of a community. 
No juridical order can, therefore, admit treaties between juridical subjects, 
which are obviously in contradiction to the ethics of a certain community. 

5 In this sense Ottolenghi, “Sulla personalità internazionale delle unioni di Stati” in Rivista 
i Diritio Internazionale, XVI (1925), p. 385 et seg. 
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This principle is valid also in international law because the general prin- 
ciples of law recognized by civilized nations are also binding between the 
states, as the history of international arbitration as well as Article 38, point 3, 
of the Statute of the Permanent Court of International Justice incontestably 
prove.S It may even be said that no other principle of law is so universally 
recognized as this one. It follows that its validity in international law is 
free from doubt as soon as it is admitted that the general principles of law 
recognized by civilized nations are valid in international law. 

It could be objected against this argument, it is true, that the general 
principles of law have only a subsidiary validity in international law and are, 
therefore, only applicable if there are no contradictory customary or treaty 
norms. On the strength of this reasoning, Balladore Pallieri, e.g., is of the 
opinion that there can be no conflict between the general principles of law 
and the other sources of international law. For the general principles of law 
cannot be resorted to if there are customary or treaty norms on this subject.? 
But this argument does not take into consideration that the principle of 
merely subsidiary validity of the general principles of law cannot be true 
without exception. It is only reasonable as far as it applies to noncompul- 
sory norms. But a compulsory norm cannot be derogated either by cus- 
tomary or by treaty law; if that were not so, compulsory norms could never 
be applied in international law. In this case the most essential and indis- 
pensable principles of law would be excluded from the realm of*international 
law, a situation which necessarily leads to absurd results. A treaty norm, 
violative of a compulsory general principle of law, is, therefore, void; on the 
other hand, a general norm of customary international law in contradiction 
to a general principle of law cannot even come into existence because cus- 
tomary law must be formed by constant custom based on a genera] juridical 
conviction.® 


Il. THE DIFFERENT KINDS OF INTERNATIONAL TREATIES CONTRA BONOS MORES 

The application in international law of the general principle, according to 
which treaties contra bonos mores are void, is not free from difficulties. 
These difficulties are the consequence of the fact that the ethics of the inter- 
national community are much less developed than the ethics of national com- 
munities; further, the international community embraces different juridical 
systems, built upon different moral conceptions. But, on the other hand, 
these difficulties must not be overestimated. For, as we shall show, there 
are between the subjects of international law far-reaching agreements con- 
cerning many single values notwithstanding different basic conceptions. 

In order to advance the solution of our problem, it is necessary to see what 

e Cf. Verdross, “Les principes généraux du droit dans la jurisprudence internationale” in 
Recuetl des Cours de P Académie de Drott International à La Haye, 52 (1935), O, pp. 195-249, 
and the literature there quoted. 7 Diritto Internazionale Pubblico (1937), p. 148. 

8 Von der Heydte, “Glossen gu einer Theories der allgemeinen Rechisgrundsdtze’ in Die 
Friedenswarte, XXXIII (1933), p. 289 et seg.; Verdross, Yõlkerrecht (1937), p. 78. 
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treaties are regarded as being contra bonos mores by the law of civilized na- 
tions. To this problem the decisions of the courts.of civilised nations give an 
unequivocal answer. The analysis of these decisions shows that everywhere 
such treaties are regarded as being contra bonos mores which restrict the. 
liberty of one contracting party tn an excessive or unworthy manner or which 
endanger its most important rights.® n 

This and similar formulas prove that the law of civilized states starts with 
the idea which demands the establishment of a juridical order guaranteeing 
the rational and moral coexistence of the members. It-follows that all those 
norms of treaties which are incompatible with this goal of all positive law 
—a, goal which is implicitly presupposed—must. be regarded as void. 

This general principle is not disproved by the fact that different states 
have different conceptions as to the position of the members of the com- 
munity. There is, e.g., a different conception as to the position of men 
toward the community under a democratic, fascist or socialistic régime. But 
everywhere treaties are regarded as immoral which force one contracting 
party into a situation which is in contradiction to the ethics of the com- 
munity. 

- In order to know what international treaties are immoral, we must ask 
what are the moral tasks states have to accomplish in the international com- 
munity. In doing so, we must restrict ourselves to find those principles 
which correspond to the universal ethics of the international community. 
We must, so to speak, try to find the ethical minimum recognized by all the 
states of the international community, and must leave aside those particular 
tasks of the state represented only by particular régimes. 

Using the utmost prudence, we can say that the following tasks most cer- 
tainly devolve upon ‘a state recognized by the modern international com- 
munity: maintenance of law and order within the states, defense against 
external attacks, care for the bodily and spiritual welfare of citizens at home, 
protection of citizens abroad. A treaty norm, therefore, which prevents a 
State from fulfilling one of these essential tasks must be regarded as immoral. 

On this basis the following international treaties are immoral and, conse- 
quently, void: 

1. An international treaty binding a state to reduce its police or its or- 
ganization of courts in such a way that it is no longer able to protect at all 
or in an adéquate manner, the life, the liberty, the honor or the property of 
men on its territory. Such a treaty would, however, also be violative of 
positive international law, if the state were prevented from protecting the 

° Cf. Dernburg, Pandekten, IT, 5th ed. (1897), p. 48; A. V. Thur, Allgemeiner Teil des 
deutschen bürgerlichen Rechts, II, 2d pt. (1918), p. 36; the same, Allgemeiner Tetl des Schwet- 
zerischen Obligationenrechts, I (1924), p. 226; Oertmann, Burgerliches Gesetzbuch, Allg. Teil, 
3d ed. (1927), p. 483; Williston, A Selection of Cases on the Law of Contracts (1930); 
Gschnitzer, Contra bonos mores—Gegen die guten Sitten, Serta Maurtvictana, I (1934), p. 177; 


Restatement of the Law of Contracts, adopted by the American Law Institute, May 6, 1932, 
Pamphlet No. 4, par. 512 e seq. 
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above-named rights of alieni because international law obliges states to 
protect aliens in ways common to civilized nations (principle of the inter- 
national minimum standard) .?° 

2. An international treaty binding a state to reduce its army in such a way 
as to render it defenseless against external attacks. It is immoral to keep a 
state ag a sovereign community and to forbid it at the same time to defend 
its existence. 

The situation is different if a state is placed under the protectorate of 
another state, because in this case the defense of the protected state against 
external attacks is the duty of the protecting state. The same is true if the 
existence of a state is effectively guaranteed by one or more Powers, because 
in this case the defense is the duty of the guarantor. But it would be im- 
moral to oblige a state to remain defenseless.1? 

3. An international treaty binding a state.to close its hospitals or schools, 
to extradite or sterilize its women, to kill its children, to close its factories, 
to leave its fields unploughed, or in other ways to expose its population to 
distress.18 

This idea is to be found in the answer given by the Government of the 
Union of South Africa to the questionnaire addressed by the League of Na-' 
tions to its members on the occasion of the preparation of the Codification 
Conference (1930). This note stresses the principle that a state cannot be 
bound to close its schools, universities or courts, to abolish its police or to 
reduce its public services in such a way as to expose the population to the 
dangers of disorder and anarchy, in order to obtain the necessary funds for 
the satisfaction of foreign creditors. 


10 Cf. Verdross, “Les règles internationales concernant le traitement des Hrangers” in Recuell 
des Cours de l’ Académte de Droit International, XXVII (1931), TH, pp. 337-406, and the 
literature there quoted. 

11 Cf., €g., the declaration of Mr. Koumanoudi, Minister of Foreign Affaire of Yugoslavia,’ 
at the League of Nations. Journal Officiel, Supp. Spécial No. 88, Acte dela V™ Assemblée, 
Séances plénières, Compte-rendu des débats (1984), p. 217: ‘La défense du territoire national 
et de l’indépendance politique constitue le devoir primordial et sacré de chaque Pays. Le 
peuple qui attaqué ne se défend pas n’est pas un peuple.” The same thought can be found 
in the Allgemeine Schweizer Mtlitdrzettung, Vol. 77 (1931), p. 195 e seg: ‘Tl n'est pas logique 
d'interdire à toute une collectivité ce qui est accordé à des individus. . . . Ce west pas faire 
preuve de militarisme que de préparer Is, défense de la patrie, c’est un droit sacré et un de- 
voir.” Cf. further the Rapport Général présenté à la V™ Assemblée au nom des Iss ef ITI 
Commissions par M. Politis, Société des Nations, IX (1984), A 186, p. 6: “L'Etat attaqué. . 
doit commencer par se défendre par ses propres moyens. 

2 Cf. The Austrian memorandum of March 2, 1936, tanimitted to the Powers, on the re- 
establishment of compulsory military service. This memorandum considers the unilateral 
disarmament imposed by the Peace Treaties “a compulsory measure in contradiction to the 
natural law of nations, and having its origins in the unfortunate war-psychosis.” Cf. 
Valkerbund und Völkerrecht, III (1936), p. 295. 

u Cf. Hold-Ferneck, Lehrbuch des Vélkerrechis, IT (1982), p. 261. 

n Bases de discussion de la Société des Nations pour la Codification du droit international, 
Vol. IN, p. 37. 
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These examples prove in a particularly obvious way the absurd conse- 
quences of that pseudo-positivistic doctrine which denies the prohibition of 
immoral treaties in international law and pretends that international treaties 
may contain any stipulations whatsoever. These fruits show us with terri- 
fying clarity the dogmatic positivism which wishes to separate positive law 
from its ethical mother soil. A truly realistic analysis of the law shows us 
that every positive juridical order has its roots in the ethics of a certain 
community, that it cannot be understood apart from its moral basis. Posi- 
tivism, allegedly giving us a realistic doctrine, is, therefore, not realistic at 
all because it arbitrarily narrows the picture of the law and only sees its sur- 
face. 

4, An international treaty prohibiting a state from protecting its citizens 
abroad. But a treaty is valid if it confers the protection of citizens upon 
another state; for, in this case, the care for the welfare of the human beings in 
question is undertaken by another subject of international law. 

It is no objection to all these cases that international law admits the fact 
of debellatio and recognizes treaties by which a state binds itself to be 
merged in another state and that, therefore, argument a majori ad minus, 
treaties are valid which impose upon a state restrictions which do not go so 
far. This conclusion is wrong because these restrictions do not constitute a 
minus, but something quite different. In the case of the extinction of a 
state, the nationals of the extinguished state become, indeed, the nationals of 
the new state and the care for their welfare is transferred to the new com- 
munity. But if a state were burdened with obligations making it impossible 
to fulfill the universally recognized tasks of a state, no community would 
exist which would be able to care for these human beings in an adequate 
way. Therefore, Anzilotti is entirely correct in his individual opinion ac- 
companying the advisory opinion of the Permanent Court in the affair of 
the Customs Régime between Germany and Austria when he says that it 
can be questioned whether there is not a certain contradiction im the fact of 
obliging a state to live and of putting it at the same time into a situation 
which renders its life extremely difficult.15 

That immoral treaties are void in international law is also recognized by 
the dissenting opinion of Judge Schticking in the Chinn Case. Schiicking 
comments that the Permanent Court would never recognize an international 
treaty in contradiction to bonos mores. 


I. THE DETERMINATION OF THH IMMORALITY OF TREATIES l 


As the conclusion of immoral treaties is forbidden by general international 
law, no valid obligation can come into existence concerning the immoral 
contents of a treaty. Therefore, every arbitration tribunal or the Perma- 


16 Series A/B, No. 41. 
16 Series A/B, No. 63: “Jamais . . . la Courn’appliquerait une convention dont le contenu 
serait contraire aux bonnes moeurs.” 
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nent Court, to which a conflict is submitted in which such a treaty is involved, 
is under a duty to take judicial notice 1” that such treaties are void, even if 
there be no demand by a party to this effect. This principle follows from 
the consideration that all organs of international law have to apply inter- 
national law. They cannot, therefore, order a state to do something for- 
bidden by international law. The statement that the contents of a treaty are 
immoral has, therefore, no constitutive, but simply a declaratory character; 
it states that no obligation with such contents has ever come into existence. 

In consequence, a formal voidance of immoral contents of treaties is not 
necessary. The burdened state has the right simply to refuse the fulfillment 
of such an obligation. If the other party contests the immorality and if 
agreement cannot be reached by diplomatic means, the conflict has to be 
‘submitted to an arbitral or judicial procedure, as it is certainly a legal 
dispute. 

If, however, there is no obligation of this kind between the parties, and if 
they do not agree to submit the dispute in question to an arbitral or judicial 
procedure ad hoc, the Council of the League of Nations has jurisdiction, 
provided that both the parties to the dispute are members of the League. 
If this is not the case, two solutions are possible: either one state submits to 
the refusal of the other contracting party to fulfill the treaty, or it resorts 
to self-help in order to enforce its alleged right. In this case another immoral 
treaty may be made, which again would be void in international law. For 
- never can the immoral contents of a treaty really become law no matter how 
often it may borrow the external form of the law. 


IV. PROPOSALS 


In consequence of the above deductions, this writer ventures to propose to 
amend Professor Garner’s report by an Article 22a, to the following effect: 

A treaty norm is void if it is either in violation of a compulsory norm of 
general international law or contra bonos mores. 

A treaty norm is contra bonos mores if a state 1s prevented by an inter- 
national treaty from fulfilling the universally recognized tasks of a civilized 
state. 

Such tasks are: the maintenance of the public order, the defense of the 
state against external attacks, the care for the bodily and spiritual welfare of 
its citizens at home and the protection of nationals abroad. 

If the immorality of a treaty norm is contested, the dispute has to be sub- 
mitted to the decision of an arbitration tribunal or of the Permanent Court 
of International Justice. ` 


1! Jn this sense Judge van Eysinga and Judge epee in their dissenting opinions In the 
Chinn Case, Series A/B, No. 63. 


THE INTERNATIONAL NON-INTERVENTION AGREEMENT 
AND THE SPANISH CIVIL WAR 


By Norman J. PADELFORD 
Professor of International Law, Fletcher School of Law and Diplomacy 


Qne of the most striking features of the present Spanish civil war has been 
the evolution, and devolution, of the international accord for non-intervention 
in Spain, and the observation and patrol system set up in connection there- 

v4 with. The purpose motivating the accord was the desire to prevent Europe 
from becoming so bound up with and so divided over the ideological -aspects 
of the conflict that the fighting would lead to a general European war) If the 
‘devices have not succeeded altogether in stopping the entrance of supplies and 
men into Spain; if they have glossed over or provided a screen behind which 
violations of pledged undertakings have occurred; if they have become pop- 
ular laughing-stock, and have allowed unfortunate Spain to become ę& 
military laboratory for the testing of weapons and strategy, they have, never- 
theless, been instrumental, along with other things perhaps, in averting for 
at least the first year of the Spanish war an extension of hostilities to other 
territories. Care need well be exercised lest the entire scheme be dropped, 
for Spanish civil wars have always been long drawn-out affairs lasting several 
years, and it should not be supposed that the general crisis is over, or that the 
mere granting of belligerent rights to the contestants will diminish the dangers. 

(It has been commonly supposed that the present non-intervention accord 
has been quite without precedent. Indeed, the Non-Intervention Committee 
seems to have been unaware of any previous similar agreement. As a matter 
of fact, in the Spanish civil war of 1873-1875 an international non-interfer- 

pence accord, albeit of a much less formal and organized nature, was worked 
out\ In an interview between the French Foreign Minister and the British . 
assador on August 3, 1878, the French Minister expressed apprehension 

lest Germany intervene in Spain and go not only precipitate a crisis in France 
but in Europe as well. It was stated that French policy was that of strict 
neutrality and non-interference, and the British Government was asked to 
use its influence to prevent Germany from intervening! Inquiries in Berlin 
revealed readiness to agree to a principle of non-interference and coöperation. 
In a note from the German Ambassador in London to the British Foreign 
Minister, August 9, 1873, Count Miinster said: “T have been instructed by my 
Government, in so far as the British Government may be agreed with that of 
Germany, to come to a formal agreement on this subject.”2 Granville, in a 
memorandum made of his interview with the German Ambassador, relates 
that it was found that the two governments were adopting substantially the 


1 British archives: F. O. Spain, 1891. O tbid 
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same instructions for their diplomatic, consular, and naval authorities in 
Spain, and that France was prepared and anxious to concert with them.’ 
The other major European Powers and the United States were informed of 
the accord and invited to draw up the instructions for their officers in similar 
vein.4 Favorable response greeted this démarche, so that it may be said that 
there existed an international agreement upon the principle of non-interven- 
tion. The accord was never reduced to a formal document. Granville, 
writing to Ambassador Adams in Berlin, August 30, 1873, said: 


. .. While we were desirous to act in common with the German Govern- 
ment, and while those acting under our orders in Spain showed themselves 
to be desirous of doing so in the most cordial manner, yet I had under- 
stood that Prince Bismark had been of the opinion, in which I entirely 
agreed, that it was better not to have any formal agreement, although we 
should follow the same course in principle and details. I added that I 
believed our instructions, if similar ones were given to the German naval 
officers, would accomplish this... 

Count Miinster expressed a wish that an intimation should be made to 
our chargé d’affaires at Madrid, and through him to our naval officers, 
that although no formal agreement exists, the two Governments were 
acting “d'un commun accord.” I answered that our chargé d’affairs had 
been fully informed of what had passed between the two Governments, 
and that as soon as we knew that instructions similar in effect to those we 
had sent, had been forwarded to German naval officers, I would immedi- 
ately cause our officers to be informed of the agreement which existed.® 


Nothing further was agreed upon between the Powers in 1873, although 
much correspondence was exchanged. From this correspondence it is 
gathered that there was relatively little foreign interference during the re- 
mainder of the contest; certainly it was not to be compared with the inter- 
ference in the struggles of the 1820’s, the 1830’s, and during the past year. 

The present non-intervention plan is a much more formidable affair, though 
perhaps no more efficacious. It owes its inception to M. Blum of France, and 
is founded upon an exchange of notes between Britain and France, August 15, 
1936.7) These notes, which were substantially identical, contained reference 


3 British archives: F. O. Spain, 1892. 4 Ibid.; also Vol. 1393. 

5 The British instructions may be found in the circular note of Granville to the Powers, 
Aug. 20, 1873, printed in Br. & For. St. Pap., Vol. LXY, pp. 769-772. These embraced: 
(1) interference only for protection of British life and property; (2) use of force to this end if 
necessary; (3) avoid seizures of Spanish vessels unless necessary for (1); (4) abstention from 
proceedings from which sympathy for either party might be apparent; (5) confining com- 
munications with local authorities to such as might be necessary for protecting life and prop- 
erty; (6) to refrain from landing armed forces except to safeguard the embarkation of subjects 
or persons entitled to asylum; (7) to see that any persons granted asylum on British ships 
should not interfere therefrom with Spanish affairs; (8) that refugees be landed as soon as 
practicable and safe for them, without turning them over to the authorities. 

¢ British archives: F. O. Spain, 1892. An extract of this is printed in Br. & For. St. Pap., 
Vol. LXV, pp. 776-777. 

1! The texts of all of the declarations will be found in the Supplement to the Sept. 26, 1936, 
issue of L'Europe Nouvelle. The original French proposal to Britain was dispatched from 
Paris Aug. 6. 
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to the establishment of a common attitude toward the Spanish strife, a pre- 
amble, and three declarations of policy. The preamble recited that the gov- 
ernments, deploring the events in Spain, had decided to abstain rigorously 
from all fifarterance (de toute ingérence), direct or indirect, in the internal 
affairs of Spain, on the basis of the desire to avoid complications prejudicial 
to the good relations between their “Peoples.” They then “declared”: (1) 
they would prohibit the direct or indirect exportation or reéxportation of all 
“arms, munitjons as well as all airplanes, mounted or 
dismantled, and all ghips of war” from their territory to Spanish territories; 
(2) the prohibitions would apply to contracts in the process of execution; (3) 
the governments would keep other gové inthe mutual 
understanding (cette entente) informed of the measures taken to carry out the 
prohibitions. The application of the declaration was made contingent upon 
the adherence of the other government, plus the governments of Germany, 
Italy, the Soviet Union, and Portugal. 

Twenty-seven governments eventually made similar declarations, in one 
form or another. However, the composition and contents of the notes varied 
so much it can hardly be said that all of the states declared their intention of 
doing identically the same things. Above all, it must be emphasized that 
_ there was no one instrument which all signed or adhered to, in spite of constant 
' employment of the term “agreement.” (The agreement was merely a concert 
of policy,-and its fulfillment depended entirely upon the initiative of each 
state.) 

Analysis of the notes reveals that fifteen (aside from those of Britain and 
France) of the 27 repeated verbatim both the preambulatory reasons for 
making the declaration and the three basio declarations of policy. Between 
these states and France and Great Britain then, there was a community of 
policy on the steps to be taken and on the reasons for taking them. 

The notes of six states repeated verbatim the three seriatim declarations but 
omitted the preamble.® By omitting the preamble these states left them- 
selves free to engage in all forms of interference or intervention not specifically 
set forth in the first two declarations, while the seventeen others noted above 
agreed to refrain from all interference, direct or indirect. Legally speaking, 
these six states restricted themselves less than did the others, and they are 
hardly to be condemned for allowing volunteers, officers, financial, and moral 
aid passing to Spain, public opinion and newspapers notwithstanding. 

The Austrian and Bulggrian replies accorded in substance with the first 
group, except that they did not extend the prohibition to contracts being ful- 
filled. 

Interpretations, qualifications, or reservations were appended to the docu- 
ments of five states. Germany made her adherence conditional upon that of 


§ Albania, Belgium, Denmark, Estonia, Finland, Greece, Irish Free Btate, Lithuania, 
Netherlands, Norway, Rumania, Czechoslovakia, Sweden, Soviet Union, Yugoslavia. 
? Germany, Hungary, Italy, Latvia, Poland, Turkey. 
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all European states having sizable industries for producing the prohibited 
goods. The Hungarian note called attention to the lack of definition of the 
terms “de toute ingérence, directe ou indirecte,’ and said it supported the 
accord on the supposition that all would be agreed “sur la notion de non- 
intervention indirecte.” This ingenious distinction is important. It was 
never satisfactorily cleared up, and the absence of clarification would appear 
to give the Hungarians a loophole of escape. The Italian interpretation 
followed the same line. It said that it interpreted “ingérence indirecte” in 
the sense that in the agreeing countries “public subscriptions or enrollment 
of volunteers in favor of one or the other of the parties in conflict is forbidden. 
The Italian Government in accepting adherence to ‘direct’ non-intervention, 
has the honor in consequence to maintain its observations concerning ‘indirect’ 
non-intervention.” But, be it noted, the Italian reply did not embody the 
preamble clause in which the determination to abstain from all direct or in- 
direct interference is stated. The Italian interpretation amounts in fact to 
an attempt to dictate what the Powers including the preamble in their notes 
must and must not do, while Italy goes on her own way, and does not in 
actuality bind herself to prohibit public subscriptions or the enrollment of 
volunteers. 

The Turkish and Yugoslav notes contained two interesting reservations, to 

y Wit: that the present accord was of an exceptional nature, and that it was “not 
to constitute a precedent, or result in even the implicit recognition of a princi- 
ple that a government can not render to a legal government, on the demand of 
the latter, aid in the struggle against rebellion.” . 

The Luxemburg declaration repeated neither the preamble nor the three 
declarations. It adhered to the French “proposition,” but in actuality only 
forbade the exportation of “arms.” 

The only document published by the Swiss Government was a communiqué 
tothe press. This said that on account of “reasons drawn from the permanent 
neutrality of the Confederation,” the government did not intend to partici- 
pate in the common declaration, but was taking “autonomous action to con- 
form with the policy of non-interference.” Considering that the common 
declaration had only moral force and that its execution depended solely upon 
the enactment and enforcement of national laws and decrees, there is no reason 
to say that the Swiss procedure, though out of step with the others, was less 
legal or effective. 

Portugal has always shared with France great concerti in Spanish 
wars. Her reaction, therefore, to the non-intervention scheme is of major 

\\importance. The Portuguese note set forth the terms under which it thought 
it possible to “realize the thought of non-intervention.” While the substance 
of the preamble was included, it was expressly reserved that, as forced by 
circumstances, the taking of the following measures would not be considered 
as direct or indirect interference: (1) steps for the defense of the internal 
public order, security, goods, and lives of Portuguese citizens, or for the safe- 
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_ guarding of territorial integrity and security; (2) the application of conven- 
tions or international decisions required by the circumstances of war; (3) 


mediation between the contending parties, if conditions permitted; (4) defense 


' against any subversive social régimes which might be established in Spain if 
' the necessity to safeguard Western civilization occasioned such defense; (5) 


the maintenance of relations with the central and local authorities in Spain; 
(6) recognition of the belligerency of the contending parties, or recognition 
of a new government, or modification of the conditions of diplomatic or con- 
sular representation. ' 

Enforcement of the three declarations was made expressly dependent upon 
the rigorous observance by all others of the international accord. Going 
one step beyond the Italians, the Portuguese note stated that if any. 
countries consented to the enrollment of volunteers or the raising of funds for 
the war, Portugal would be automatically released from all obligations under 
the accord, thus placing herself in an especially privileged position of obtain- 
ing release on the basis of action which others had not agreed to refrain from. 

With regard to the six exceptional measures mentioned, condition four is 
the only one which is perhaps fundamentally incompatible with the undertak- 
ings of the other states. The other reservations may have been implicitly 
retained by all of the states, although of course the taking of any one of the 
steps might conceivably involve interference in one way or another. 

Conjointly with the Portuguese adherence, the British Government re- 
affirmed its ancient defensive alliance with Portugal, and agreed de nouveau 
to come to her defense if she should be attacked by Spain or any other Power 
as a result of participation in the non-intervention accord. 

From the Report of Mr. Francis Hemming, Secretary to the Non-Interven- 
tion Committee in London,’® it appears that the arms prohibitions were 
effected in twelve countries by application of existing or especially passed 
legislation. In twenty-one states, including some of those relying upon 
existing legislation, executive or ministerial orders were used as the means of 
putting the embargoes into force. Of the twenty-seven countries participat- 
ing, only ten apparently had laws already on their statute books interdicting 
the export of arms and munitions in time of insurgency.1* (rom this it may 
be concluded that as yet there is little agreement that international law re- ` 
quires foreign states to prohibit the shipment of arms in time of insurgency 
and civil war.) 


10 Spain, No. 2 (1988), Cmd. 5300. London, 1936. 

8 Austria, Belgium, Czechoslovakia, Denmark, Estonia, Germany, Greece, Hungary, 
Trish Free State, Lithuania, Netherlands, Norway. Ibid., pp. 9-16. 

8 Albania, Belgium, Britain, Bulgaria, Czechoslovakia, Finland, France, Greece, Hungary, 
Italy, Latvia, Luxemburg, Norway, Poland, Portugal, Rumania, Sweden, Switzerland, 
Turkey, Soviet Union, Yugoslavia. 

3 Austria (1928), Belgium (1931, 1934), Denmark (1984), Germany (1935), Greece (1932), 
Hungary (1934), Irish Free State (1025), Lithuania (1924, 1936), Netherlands (1919, 1925, 
1932), Norway (1927). | | 
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(No pre-agreement was reached among the Powers as to the particular arms, 
ammunition, and war materials which were not to be exported to Spain.19 
Appendix 3 of the Hemming Report above referred to, contains schedules 
showing the types of goods the export of which the various governments pro- 
hibited. ‘Twenty-one schedules are listed.1> They are in general based upon 
a classification put forward by the United States at the Conference for the 
Reduction and Limitation of Armaments in November, 1934,18 although the 
classification is more extended. ‘They differ considerably from those adopted 
by the Coérdination Committee at Geneva in October, 1935,17 and from those 
embraced in the presidential proclamations putting the American Neutrality 
Resolutions into effect.1® The Hemming schedules are essentially the inven- 
tion of the Secretary himself, approved by the Non~Intervention Com- 
mittee.1® 

All participants took measures to prohibit the exportation of the more 
orthodox arms, ammunition and war materials contained in Schedules 1, 3, 
5,6,7,9. In the case of the other schedules, however, one or more states did 
not prohibit the exportation of the commodities in question. Inasmuch as 
there was no treaty agreement on the particular articles to be embargoed, it y 
can-not be maintained that the states not prohibiting the export of certain 
ae were violating the non-wntervention agreement or international law. 
The following tabulation indicates the name of the state and the numbers of 
the schedules the exportation of the articles of which the state did not pro- 
hibit. The states are arranged in order of the number of exceptions made. 


4 Jn an interesting opinion rendered by the Law Officers of the Crown in 1835 apropos 
the nature of “war-like stores” which might not be exported from Britain, it was laid down 
that “the term ‘war-like stores’ as used in the treaty in question (Quadruple Treaty of 

. Apr. 22, 1834), imports whatever articles are necessary for the equipment of naval or military 
forces . . .” F. O. 83/2368. 

16 1—Rifles and carbines; 2—Bayonets and swords; 3—Machine guns, automatic rifles, 
and machine pistols of all calibres, and their mountings; 4—Revolvers and automatic 
pistols; 5-Guns, howitzers, and mortars of all calibres, and their mountings; 6—Ammuni- 
tion for arms enumerated in 1, 3, and 4, and filled or unfilled projectiles for arms in Schedule 
5; 7—Grenades, bombs, torpedoes, and mines, filled or unfilled, and apparatus for their use 
or discharge; 8—Tanks, armored vehicles, armor plate; 9—-Flame-throwers and all other 
projectors used for chemical or incendiary warfare; 10—Mustard gas, lewisite, ethyldichlorar- 
sine, methyldichlorarsine, and all other products destined for chemical or incendiary war; 
11—Powder for war purposes, and explosives; 12—Aircraft, assembled or dismantled, aero 
engines, propellers, fuselages, serial gun-mounts and frames, tail units, and under-carriage 
units; 13—-Warships of all kinds; 14—-Component parts of arms and munitions; 15 —Range 
finders, sights, fire control apparatus; 16—Searchlights, signalling and wireless apparatus 
for war purposes; 17—~Vehicles other than those in No. 8, designed exclusively for war pur- 
poses; 18—~Appliances and accessories for war purposes other than those mentioned; 19— 
Protective materials; 20—Specialized machinery and plants for the manufacture of arms and 
munitions; 21—Sporting arms and munitions. Report, loc. ctt., pp. 19-57. 

4 Department of State, Press Releases, No. 273, p. 291. 

17 League of Nations Official Journal, Special Supplement, No. 150, p. 3. 

18 Department of State, Press Releases, April 10, 1986; May 1, 1937. 

19 Hemming Report, loc. ctt., p. 6. 
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Irish Free State 2, 8, 10, 12, 13, 15, 16, 17, 18, 19, 20. 
Netherlands 2,10, 11, 14, 15, 16, 17, 19, 20. 
Luxemburg 2,13, 15, 16, 17, 18, 19, 20, 21. 
Belgium. 2, 15, 16, 17, 18, 19, 20, 21. 
Poland 15, 16, 17, 18, 19, 20, 21::: 
Germany 2,4, 17, 19, 20, 21. 
Norway 16, 17, 18, 19, 20. 
Britain 16, 17, 19, 20. 
Italy 19, 20, 21. 
Turkey 19, 20, 21. 
Sweden 16, 19, 20. 
Albania 19, 20, 21. 
Greece 19, 20, 21. 
Austria 20, 21. 
Czechoslovakia 2, 21. 
Hungary 20, 21. 
Soviet Union 20, 21. 
Switzerland 19, 21. 
Portugal 20, 21 
inland 19, 21 
Denmark 21. 
France 17 
Lithuania 19 
Rumania 21 


Only four states—Bulgaria, Estonia, Latvia, and Yugoslavia—made no 
exceptions in their embargoes. 

One of the significant features of the Hemming schedules and the non- 
intervention accord is that, taken in conjunction with the 1925 Geneva Con- 
vention for the Supervision of the International Trade in Arms and Ammuni- 
tion, the Proposal on the Export of Arms, Ammunition and Implements of 
War adopted by the Sanctions Codrdination Committee in 1935, and the 
schedules contained in the presidential proclamations putting into force the 
Congressional resolutions regarding United States neutrality, there is 
evidence of gradual international agreement on the commodities which con- 
stitute “arms, ammunition and implements of war.” In essence, the evolution 
of such lists by states not participating in a war amounts to an indirect method 
of attempting to determine for the belligerents what they may and may not 
treat as contraband of war.?° This is particularly true in the case of civil 
war where the non-participating states are numerous and powerful enough 
to impose their will upon the distracted contestants. The influence of such 
listing will grow less in proportion to the relative strength of the warring and 
neutral states. While many of the states taking part in the Spanish non- 
intervention plan have refused to embargo certain articles, it is to be pointed 
out, however, that in any struggle where there are legally recognized belliger- 
ents, the excepted goods would nevertheless be regarded as contraband of war 
and confiscable. Noteworthy are the large number of exceptions of “protec- 


20 See page 600 below. 


NON-INTERVENTION AGREEMENT AND THE SPANISH CIVIL WAR 585 


tive materials."@ Self-defense is as much a part of the science of warfare as 
offense, and, indeed, reports by skilled observers in Spain confirm the old 
belief that defense is still the most vital and successful form of warfare. The 
possession or lack of “protective materials” might easily spell the difference 
between victory and defeat in civil or international war, and the distinction 
_ between such materials and other war supplies would be immaterial so far as 
exempting the goods from capture by a lawful belligerent would be concerned. 
The extension or withholding of “protective materials” in the present situation 
might well amount to direct or indirect interference. 

It is observable that many states left open the door for trade in “sporting 
arms and ammunition.” It is not easy to distinguish between sporting rifles 
and army rifles, so far as the destructive qualities of the weapons are con- 
cerned. It seems quite conceivable that a very effective civil warfare might 
be conducted in Spain on the basis of sporting arms and munitions, particularly 
when it is possible to secure so many other useful war materials and machinery 
as well. Tanks, airplanes, artillery, grenades, are desirable equipment for 
the military commander. But after all is said and done, the Spanish war and 
the World War still demonstrate that it is the infantryman with his rifle and 
cartridges that finally settles the issue. 

The non-intervention scheme was developed outside of the League of Na- 
tions, and, by and large, excluded from its gaze and consideration. However, 
it occasionally reared its head in that forum, and when it did, it provoked 

highly ee E At mg peep hy Per in sti ea 1936, 
- ish c STO - i , 





accord amounted to aa E mh SPRER the rebel on the same foot- 
.. Ing as the established government and refusing lawiulaid to an ished 
‘government with which other countries were at peace.?1 “The Soviet repre- 
sentative, M. Litvinov, stated that his government shared the same views, and 
that it regarded the accord as a “breach of the principles of international law”, 
but had agreed to it because it shared the fear of others that international con- 
flict might ensue without some such agreement. Foreign Minister Monteiro 


of Portugal gave expression to a similar view, strange as it might seem. 
“From a legal point of view,” he said, “the contention of those who argue that 


eee 


a“ 


a legitimate Government is entitled to maintain its normal commercial rela- ’ 


tions unchanged seems to me unanswerable,” but, he felt, “it would lead to 
practical difficulties which might perhaps be insurmountable, at least when a 
certain stage of civil war has been reached, and especially if widespread move- 
ments bring about an upheaval of internal policy.” ** 


(it is the conviction of the writer that the sentiments expressed by these © 


4} League of Nations Official Journal, Spl. Supp., No. 155, Records of the 17th Ordinary 
Session of the Assembly, p. 49. See also the note of the Madrid Government to the Powers, 
Sept. 15, 1936, circulated by means of the League machinery, entitled, La no-intervencién en 
los asuntos de España. Documentos publicados por el Gobierno de la Republica Española, 

11 League of Nations Official Journal, loc. cit., p. 64. 2 Ibid., p. 84. 
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three gentlemen, and evidenced further in the reservations appended to the 
Turkish and Yugoslav declarations, are in accordance with established inter- 
national law.) If international law is to continue to predicate its existence 
and strength upon an orderly system of sovereign states, each independent 
of the other and sovereign over its internal affairs, distinction must be pre- 
served between the rights and duties of foreign states in times of civil and of 
international war. Neutrality and non-intervention in time of unrecognized 
insurgency and in time of international warfare involve very different propo- 
. sitions. To apply to unrecognized and irresponsible rebels the same principles 
that are applicable to sovereign states and established governments is to en- 
courage rebellion and disorder and to weaken public law and authority. The 
law can not long afford to do this.% 
Attention may now be turned to the Non-In j j n- 
/ don. It would be fruitless to pursue here the numerous charges of violation 
of the agreement put forward there. They cannot be proven, and at best are 
not infractions of international law. Therefore, consideration is restricted 
to the major decisions of the Committee, and to the technique of procedure. 
The first meeting of the Committee, composed of diplomatic representatives 
“of the states participating in the non-intervention accord, was held at the 
British Foreign Office, September 9, 1986. Mr. W. S. Morrison was elected 
president, but was shortly succeeded by Lord Plymouth. Mr. Francis Hem- 
ming of England was made executive secretary. At the second session of the 
Committee, September 14, a subcommittee was created, composed of the 
delegates of Belgium, Britain, Czechoslovakia, France, Germany, Italy, 
Sweden, and Soviet Russia to aid the president in facilitating procedure and 
to consider and make recommendations to the full committee.*® 


"A: 


One of the critica! decisions of the Committee was the adoption of a body 
of ee E E Procedure E e ee pne of violations of 
the agreement. The early drafting of such rules was-necessitated by the 
rêfuBstot Portugal to be present until such were drafted and approved by her. 
The rules, as announced at the close of the fourth session, September 28, were 
in substance as follows: (1) hope is expressed that few complaints will be 
received by the Committee; (2) if such are received, the Committee will ex- 
amine and verify the exactitude of the facts; (3) the Committee will proceed 
with the least possible delay; (4) the Committee shall not entertain a com- 
` plaint unless it emanates from a responsible source and is considered as of 
' sufficient importance and based on undoubted grounds of evidence; (5) only 
ae received from governments participating in the international ac- 
cord will be considered and examined; (6) the Committee believes a govern- 
ment should not submit a charge unless it has taken reasonable measures to 


_- ™ Remarks of the writer at the 31st Annual Meeting of the American Society of Interna- 
- tional Law, April 30, 1937, Proceedings, p. 154; also “International Law and Insurgency,” in 
Die Friedens-Warte (Zürich), Sept., 1937. 

% I’ Europe Nouvelle, March 13, 1937, Supp., p. vi. 
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assure itself that the claim is justified and sufficiently important to submit, 
even though it be obviously impossible for a government to determine without 
discussion whether a violation has or has not been committed; (7) all com- 
plaints shall be submitted in writing to the secretary who will distribute them 
at once to all members; (8) on the submission of a complaint the president will 
communicate with the representative of the government charged with viola- 
tion and demand that his government furnish the Committee with “such ex- 
planations as are necessary to determine the facts in the case”; (9) after the 
reception of the observations, the Committee will take the steps which appear 
to it to be necessary in each case to determine the veracity of the charges.”® 

The general tenor of the rules is such as to discourage as far as possible the 
presentation of complaints to the Committee. If, nevertheless, complaints 
are forthcoming, they must be presented by a government which has taken 
part in the international accord. By this clever move the Gommittee in- 
sulated itself against consideration of charges preferred by private indi- 
viduals, newspaper observers, international organizations, the Madrid Gov- 
ernment and the rebels, and governments other than those meeting in London. 
The Commitiee agreed to do nothing more than to consider the facts and 
evidence. No provision was made for the publication of a report, either to 
the governments concerned or to the world. No provision was made for the 
application of any form of sanctions against the violator. No provision was 
made for the reference of possible legal questions to any tribunal, or for appeal 
after committee consideration to the League of Nations or any other interna- 
tional body. 

At its meeting on October 28, 1936, the Committee considered the 
charges presented to it by the British Government in behalf of the Madrid 
authorities, and the information presented in rebuttal by the Italian and 
Portuguese Governments.?7 In each instance it found that sufficient evidence 
had not been presented to enable the Committee to reach any conclusion that 
one side had or had not violated the accord.28 November 12 the Committee 
voted that the Italian charges against Soviet intervention were not support- 
able by the evidence produced and that the Soviet Government could not in 
consequence be held to have violated its agreement.?® 

Numerous other charges of failure to abide by the accord were brought 
before the Committee, but, as before, all were dropped without action of a 
positive nature. It was admitted by Mr. Eden in the House of Commons on 
several occasions that the agreement had not worked as well as had b 
and that there had been violations, but he said in extenuation that the situa- 
tion was not as bad as it would have been had there been no accord. The 
logic of this may be questioned, for it seems undesirable that nations should 
continue making engagements only to break them, and it has never been and 


* I? Europe Nouvelle, March 18, 1937, Supp., pp. vi-vii 
7 Thid., pp. i, ii 23 Tbid., p. vi. 
1 New York Times, Nov. 13, 1986. 
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can not be successfully demonstrated that there would have been general 
European intervention in Spain had there been no accord. The accord had 
the result of focusing the attention of everyone on Spain, and when one party 
engaged in under-cover intervention, national prestige was a bit at stake if 
others did not keep pace. Drawing all of the Powers into the accord drew 
them into the issues of the rebellion. 

By the middle of November, 1936, an important change took place in the 
scheme of things. The attention and work of the Committee was turned 
away from violations to the consideration of new schemes for observing and 
watching events at close range so that the Committee might have first-hand 


‘information at its disposal. Progress was very slow and confused, and in the 


interval before the attainment of a new agreement, large quantities of con- 
traband goods and volunteers found their way into Spain. 

Before noting the evolution of the new plan, the appeal of Spain to the 
Council of the League of Nations in November, 1936, must be noted to keep 
events in their proper chronological order. On November 27, Spain appealed 
to the Council to consider the “armed intervention” of Germany-and Italy i in 
Spain and the circumstances threatening to disturb international peace under 
the terms of Article 11 of the Covenant.®® It was charged that there w 
“danger to peace arising out of a new form of aggression, which consisted in a 
State making war to all intents and purposes, but without declaring war, by 
first provoking a rebellion within another State and then giving military 
assistance to the rebels.” 84 The League was asked to “make good these 
shortcomings by setting up a system of control which will render the agree- 
ment effective.” 33 The only action taken by the Council was the adoption 
of a resolution giving moral support to the existent and proposed expansion 
of the non-intervention plan. (It did affirm that there was an international 


‘ obligation of non-intervention in the internal affairs of others, but it did not 


attempt to condemn the actions of any particular states 3) 

In December and January, the British and French Governments, becoming 
armed al the supplies and volunteem panting inta Spoin, endeavored by 
diplomatic means outside of the London Committee to stem the tide and to 
stop the fighting. ‘The mediation proposal failed utterly but the other sug- 
gestions fared better. In an important despatch of January 9, 1937, the 
Britten Government arged immediate national prohibitions upon recruiting 
of volunteers for Spain, and the assimilation of the volunteering problem to 


the program of observation and control being worked out by the Committee.8® 


As a contribution to the realization of this end, the British Foreign Enlist- 7- 


ment Act was officially put into operation January 10. The French Govern- 
ment at once stated its readiness to take a similar step if the others would do 


* League of Nations Official Journal, Jan., 1937, p. 35. 1 Thid., p. 8. 
2 Ibid., p. 10. 8 Ibid., pp. 18-19. 

4 L'Europe Nouvelle, April 10, 1937, Supp., pp. i-vii. 

% London Times, Jan. 11, 1937. 
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likewise,*® and it introduced and secured the enactment of the necessary 
legislation.27 Unusual significance attaches to the passage of this law, as itis 
the first time France has had a satisfactory law dealing with enlistment in 
time of civil war abroad.2® Unfortunately, its duration was limited to six 
months and it was made applicable only to Spain. As a result of the British 
initiative, the Powers in the Non-Intervention Committee reached the im- 
portant and unanimous agreement on February 16 that all volunteering shoul d 
be banned as from February 20.32. 

The first plan considered by the London Committee for improving its 
knowledge of the introduction of ares and tee into pan was to station 

aa 





necessitated the consent of the two governments in Spain. Such consent was 
ultimately refused by both sides.*° The next alternative was to endeavor t 
achieve the same end by posting observers outside of Spanish jurisdiction. 
France and Britain readily. agreed to the stationing of an international in- 
spectorate within their respective territories bordering upon Spain. Portugal 
refused, however, to tolerate such a compromise of her sovereignty and the 
impasse had to be referred to a special subcommittee. The Portuguese 
difficulty was ultimately resolved by means of an agreement between Britain 
and Portugal, accepted by the Committee, providing that the Portuguese 
border should be observed by British officials attached to the British embassy 
at Lisbon. The Portuguese position was carefully defined in an official com- 
muniqué in the London Times, February 22.4 

The British officials in Portugal for this purpose embrace an administrator, 


a corps of observers represe 
ports and places of entry. favelving thus a sade, upon Spain, this proj ve 
y” 
t 


% L’ Europe Nouvelle, loc, cit., p. vii. Bee tbid., April 24, 1987, Supp., pp. i-ii, for replies of 
other states. 
47 “Art. premier.—Le gouvernement est autorisé å prendre par décret en conseil des min- 


istres toutes mesures utiles pour mettre obstacle: (1) sur les territoires soumis Ala souver- 


aineté ou A l'autorité de la France: (a) à l'engagement et aux actes tendant à engagement de 
personnes dans les forces combattantes actuellement en Espagne ou dans les possessions 
espagnoles, y compris les zones d'influence espagnole au Maroc; (b) au départ et au transit 
de personnes désireuses de servir dans ces forces; (2) & Pengagement dans lesdites forces de 
ressortissants français se trouvant hors de territoire national. 

‘Les mesures prévues sux paragraphes précédents auront effet à compter de la date qui 
sera fixé par un accord international et pour une periode de six mois. 

“Art. 2.—Les infractions aux interdictions edictées dans les conditions À Particle premier 
geront punies d'un emprisonnement de un & six mois et d'une amende de 100 4 10,000 francs 
ou de Pune de ces deux peines seulement. 

“Larticle 463 du Code pénal sera applicable.” Le Temps, Jan. 17,1937. The decree was 
signed Feb. 18 and the law went into effect Feb. 20. 

#8 This JOURNAL, Vol. 31 (1987), p. 285, n. 51. 

* Now York Times, Feb. 17, 1987. 40 Le Temps, Dec. 24, 1936, Jan. 10, 1937. 

4“ Ibid., Feb, 11, 1987. D Europe Nouvelle, loc. ctt., p. iv, misdates the meeting as Feb. 20. 

421. Portugal has not departed from her earlier attitude of not admitting international 
control in her territories. Such control would constitute a terrible precedent for the liberty 
and independence of small countries. 
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deputy administrator, and 130 observers. The functions of these observers 
were delimited as “strictly supervisory and civilian”, and any reports which 
they found it necessary to make were to be sent only to the British Ambassador 
at Lisbon, who was authorized to take the matter up exclusively with the 
Portuguese Government. Diplomatic immunities were conferred on the 
observers on the individual undertaking that there would be absolutely no 
divulging of what was seen to anyone save the administrator and the British 
Ambassador,*8 

The Portuguese patrol was completely separated from the international 
patrol and more circumscribed in its functions and usefulness. It may be 
said authoritatively that no reports have been made to the Non-Intervention 
Committee regarding the Portuguese frontier patrol, and that the Committee 
has made no inquiries of the British observers. It is unfortunate that Por- 
tugal should have been unwilling to proceed in step with Britain and France 
in the international scheme, for surely with British reaffirmation of the bind- 
ing force of her old alliance with Portugal, no more harmful or serious a 
precedent could have been established by international observation within 
Portuguese than in British and French jurisdictions. There was no denial of 
the legal equality of states at issue, and a precedent established in a great 
Power’s domain is just as historic as one in a small state. 

Adoption of the second part of the new arrangement, a high seas interna- (.~ 
tional naval patrol, was impeded for a time by a dispute over the Powers to 
engage in the patrol and over the codrdination between the participating units. 
It was finally agreed that all Powers were legally entitled to participate, 
whereupon the Russian and Portuguese Governments withdrew from active 


“2, Control of the porta and coastline was never suggested, and if it had been by a certain 
Power with which Portugal has no relations, Portugal could not have discussed or collabo- 
rated. | 

“3, Not being responsible for the events in Spain, realizing the dangers and not wishing 
not to help in their solution, and in the common interest, Portugal, at the instance of various 
friendly Powers, has invited the British Government to send observers to be attached to the 
British Embassy and Consulates, to see to the rigorous fulfillment of Portugal’s obligation 
for non-intervention. 

“4, Great Britain was chosen because of Portugal’s confidence in her attitude of impar- 
tiality and of the alliance between the two countries. 

“5.-The rigidly defined invitation is no modification of the control plan formula. If 
Portugal had refused to invite observers it would have been impossible to prove at first-hand 
her correct attitude to these questions. 

“8, The observers will be given all facilities, but it is emphasized that they will not possess 
the powers originally suggested for the international controllers, nor will they be recognized 
as delegates of an international organisation. 

“7. Portugal hopes that other Governments, not ignoring Portugal’s fundamental prinoi- 
ples, which she has constantly upheld, will recognize her good intentions. But if not, and 
should Portugal then be convinced that her continued presence on the London Committee 
was a disturbing element, she would withdraw from that Committee.” On the British- 
Portuguese alliance, see Br. & For. St. Pap., Vol. I, pp. 462~563. 

8 London Times, March 2, 1937. 
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utilization of their right, leaving the duty to the four great European 
naval Powers.* 

The third part of the plan providing for the system of merchant ship ob- 
servation was most readily agreed upon and incorporated. ~¢ 

March 8, the Non-Intervention Committee adopted a resolution recording 
unanimous agreement on the Observation Scheme to be put into effect around 
the Spanish possessions. The resolution 4# took note of the accord of Feb- 
ruary 16 relative to prohibiting volunteers; the desirability of establishing a 
“system of observation round the frontiers” of Spanish possessions for “ascer- 
taining whether the Agreement is being observed”; the British-Portuguese 
agreement; the satisfaction of Britain that the purpose of the observation 
scheme could be carried out in Portugal, and her undertaking to transmit in- 
formation to the Committee. It is to be noted that the latter appears to be 
technically incompatible with the special British-Portuguese arrangement, 
although it may be said that no difficulty has arisen since Britain has not 
transmitted any information to the Committee or been called upon to do go. 

It was agreed by the Committee and the Powers on March 8 that in order 
to facilitate the Observation Scheme, and to provide a uniform basis of ob- 
servation and report, all of the “arms, ammunition and materials of war” 
embraced in Schedules 1-14 of the Hemming classification should thereafter 
be prohibited from going to Spain by all of the participants, and the observers 
should watch particularly for, and report on, attempted importations of these 
goods into Spain. When this agreement was made, a number of states were 
allowing certain of these goods to be exported, to wit: Irish Free State 
(Schedules 2, 8, 10, 12, 13); Netherlands (2, 10, 11, 14) ; Luxemburg (2, 13); 
Belgium (2); Germany (2, 4); Czechoslovakia (2). These states undertook 
to adopt the measures necessary to forbid their future exportation. This was 
accomplished, so that by the time the Observation Scheme actually went into 
operation, goods in Schedules 1-14 were embargoed by all participants. 

In order to clarify the Observation Scheme and to emphasize its significance, 
it may be useful to point out (1) the international organization estab- 
lished, (2) the powers and duties of the various instrumentalities, and (3) the 
legal and other obligations assumed by the states. 


wt 


< 


Eight international agencies are recognized or created: (1) The Non-Inter- i 


vention Committee; (27 An International Board for Non-Intervention in 
Spain, composed of a chairman (Vice-Admiral Van Dulm of The Nether- 
lands), selected by the Non-Intervention Committee, and one representative 
each selected by the British, French, German, Italian, Soviet, Greek, Norwe- 
gian, and Polish Governments, plus a secretary; (3h Two Chief Administra- 


“u London Times, Feb. 27, 19387. The schemes assigned definite portions of the high seas 
off the Spanish coast to each of the four Powers for naval patrol. 

45 The text of the resolution and the scheme will.be found in the Supplement to this 
JOURNAL, p. 168. They are printed as a British Parliamentary Paper, Spain, No. 1 (1987), 
Cmd. 5899. 
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tors, one for the patrol on the Franco-Spanish frontier (Colonel Lunn of 
Denmark), and one for the observation of merchant ships (Rear Admiral 
Olivier of The Netherlands), chosen by the Non-Intervention Committee; - 
the Administrator for sea observation at Gibraltar also acts as Administrator 
for the land frontier between Gibraltar and. Spain (Captain Dagada of 
Turkey); (47K group of Administrators and Deputy Administrators in charge 
of the various patrol zones and observation posts, appointed by the Interna- 
tional Board; (5) K corps of Observing Officers -(130 for the Franco-Spanish 
frontier ;** 5 for the Gibraltar-Spanish frontier; 550 for ship observation), 
recruited and administered by the International Board; (6) A Naval Patrol, 
composed of naval vessels of Britain, France, Germany, and Italy, occupying 
stations agreed upon by the Non-Intervention Committee and set forth in the ` 
control scheme, engaging in certain specified activities, but designated by and 
conducting themselves according to the dictates of their own states and 
responsible thereto; (7) An International Fund, subscribed to by the partici- 
pating states for defraying the cost of the plan, minus the naval patrol, and 
administered by the International Board through an (8) Accounting Officer 
of the International Fund (Mr. Francis Hemming), chosen by the Non-Inter- 
vention Committee. 

i. The Non-Intervention Commit tee is made the general supervisory organizas- 
tion, but it is not necessarily nor always an appellate body from the Interna- 
tional Board. Gt is the agency that is to settle questions of principle, 
diplomatic difficulties, take general supervision over the ship observation and 
naval patrol parts of the plan, and to review reported violations) Specifi-. 
cally its functions are to: 


1. Deal with questions involving the general principle of the plan 
(Paragraph 2). 

2. Call attention of the International Board to any cases of violation 
of the Non-Intervention Agreement reported to it by the Governments 
(Paragraph 5, 3a). 

3. Appoint Ship Observing Officers (Paragraph 6a). 

4. Receive reports from the International Board of violations reported 
to it of aie unloading forbidden goods or volunteers i in Spanish waters 
(Paragraph 9 
a. Approve ane out of the International Fund (Paragraphs 16, 


6. Receive notifications from States of the actions which they take to 

Sailer vessels from passing from their territorial waters directly into . 
panish territorial waters (Paragraph 29). 

7. Receive reports from the Governments, and directly from the Naval 
Patrol of ships of the participating States which have passed through the 
patrol zones; ships which have appeared without first having called at 
an Observation Post for embarking an Observation Officer; ships which _ 
have m to stop for ‘observation’ by the NENA: Patrol ' (Paragraphe 
30, 39 


£ The statement which appeared in the London Times, July 14, 1937, that there were 30 
observers on the French frontier was incorrect. Thirty were centered in Perpignan. 


y 
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8. Give approval to any special agreement which may be made for the 
establishment off Spanish waters of ‘focal areas’, through which ships of 
the participating States must pass for observation by the Naval Patrols 
(Paragraph 36). 

9. Receive reports of penal or other actions taken by the Governments 
against the masters or owners of vessels entitled to fly their flag who have 
violated the Non-Intervention Agreement, or the scheme of observation 
(Paragraphs 389, 40). 

' 10. Take such steps as may be necessary to render the present scheme 
effective, if it is not found so in operation (Paragraph 48). 


2. The International Board is the main administrative agency of the scheme. 
(With regard to the operation of the plan, its jurisdiction is more closely re- 
lated to the land observation work than is that of the International Com- 
mittee) Specifically its duties are to: 


1. Administer er Observation Plan and care for staff arrangements 
(Paragraphs-2, 5d, 1 

2. Receive communications from the Land Frontier Observers, includ- 
E KO violations of the Non-Intervention Agreement (Paragraphs 

3. Call upon the Land Frontier Administrators to investigate and 
oe o violations called to its attention by the Committee (Para- 
grap 

4. Hold the Chief Administrator of the Ship Observation staff respon- 
sible for the organization of the Observation Posts and the disciplining 
of the Observation Officers (Paragraph 7). 

5. Receive reports from the Administrators of the Observation Posts 
of ships of the participating States which have stopped and embarked 
Observation Officers, together with the names of the latter, and also the 
reports of the Observation Officers on the actions of the vessels when in 
Spanish waters (Paragraph 9). 

6. Receive reports from the Governments of penalties, legal or other- 
wise, inflicted upon the masters or owners of vessels unloading goods or 
persons in contravention of the Agreement (Paragraph 10f). 

7. Supervise special arrangements for the continuous stationing of 
Observation Officers upon vessels regularly engaged in trading with 
Spanish ports, and making reasonably frequent changes in the personnel 
(Paragraph 19). 

8. Administer the International Fund (Paragraph 53). 

9. Report to the International Committee the progress of the Observa- 
tion Scheme (Paragraph 66). 


3) The functions of the British observation officers on the Portuguese frontier 
have already been described. «The rights and privileges of the International 
land frontier observers in the British and French territories adjoining Spain 

' embody: 


1. The right to be stationed at railway and highway frontier crossings, 
and to move about as the Administrators direct in the neighborhood of 
the frontier (Paragraph 4). 
2. The opportunity of collaborating with local officials (Paragraph 4). 
3. The right to enter railway establishments and similar premises to 
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make such inspections as are considered necessary to determine whether 
forbidden goods or individuals are seeking entry into Spain (Paragraph 
5 


4. The right to demand necessary documents or passports (Paragraph 
5 


5. The right to. communicate with their oo-officers, superiors, or head- 
quarters in London, and to enjoy: diplomatic. immunities (Paragraph 5). 


The international observation officers designated to board vessels of-the 
participating states and to go with them to Spanish waters to watch their 

actions there are to be accorded similar rights and privileges, mutatis 
mutandis, They are to: 


1. Be given preferential accommodations and board on the vessels to 
which they are assigned (Paragraphs 15, 16, 17). 

2. Be accorded by the master, officers, "and crew of the vessel all of the 
necessary facilities for the essential observation, examination, and gath- 
ering of information (Paragraph 10). 

3. Interrogate passengers in the presence of an officer of.the ship to- 
ascertain their purpose of travel and whether there is any intention of 
violating the Non-Intervention Agreement; to examine their passports, 
oo with the identity papers of the members of the crew (Paragraph 


4. Be present at the unloading of the cargo and the debarkation of 
passengers, and to-do anything necessary to satisfy themselves whether: 
violations are occurring (Paragraph 10). 

5. Report to their Observation ‘Posts, and be given preferential treat- 

‘ment in the use of the ship’s communication facilities (Paragraph 10). 

6. Check the list of passengers and crew after the vessel has left Span- 
ish waters (Paragraph 10). 

7. Be granted diplomatic immunity outside of Spain and the privilege 
= alii with national officials of the participating states eeeere 
1 


It is to be noted that the plan does not make provision for the securing of 
diplomatic privileges for the shin observation oficera within Spanish jurisdic- 

on, inasmuch as Spain is not a party to the agreement and scheme. And it 
will also be observed that the officera are given no authority to debark from 
their vessels while in Spanish jurisdiction. An interesting question arises 
whether Spanish authorities might go aboard these foreign vessels while in 
their Jurisdiction and take off the observation officers or confine them to closed 
quarters aboard the ship while it is unloading. As a matter of. actual fact, - 
the Spanish authorities have not interfered with the observation officers in the 
discharge of their functions.in a single instance; but, nevertheless, the status 
of these officers while within Spain raises interesting possibilities and con- 
jectures. 

The international naval patrol features of the Observation Scheme resemble 
to & certain extent the North Seas’ Fisheries Patrol, although in the present 


instance the powers granted to the patrol vessels are not so far-reaching. 
The naval patrol vessels may: 


. i 
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1. Report to the Non-Intervention Committee through their Govern- 
ments the names of all ships of participating States arriving at their 
patrol zones; of all ships arriving which have not stopped to pick up Ship 
Observation Officers; and the names of all ships refusing to stop for Naval 
a ‘observation’ upon command of the officer in charge (Paragraph 

2. Station themselves ten miles from the Spanish coast (Paragraph 


3. Fly the special pennant of the North Sea Fisheries Convention 
while engaged in patrol duty (Paragraph 32). 

4, Approach ships of the participating States to ascertain their identity 
(Paragraph 37a). 

5. When necessary, stop, board, examine the registry certificate and 
clearance papers of any ship; ascertain whether Observation Officers are 
on board, or whether the vessel has stopped at an Observation Post before 
approaching Spanish waters (Paragraph 37a). 

6. Require all vessels of participating States to converge upon ‘focal 
areas’, if and when such are established by international agreement 
(Paragraph 37c). 

7. Not exercise the ‘right of search’, but they may call the attention of 
the master of a vessel to his obligations under the Non-Intervention 
Agreement and the Scheme of Observation, particularly that his refusal 
to stop for observation or his falsely flying the special international pen- 
nant which a vessel with a Ship Observation Officer aboard is entitled to 
fly are violations of national law and entail certain consequences, set 
forth in Paragraph 39 of the Scheme (Paragraph 38). 

8. Be called upon and give evidence and testimony to the proper offi- 
cials of the State to which a vessel belongs which has violated the Agree- 
ment or the Scheme of Observation (Paragraph 39). 


&) No diplomatic privileges or immunities, similar to those set forth for the 
ship observation officers, were provided for the n atr cers. Whileé 
Paragraph 32 of the scheme indicates that the naval patrol vessels shall sta- 
tion themselves ten miles from the Spanish coast, it may be added that it was 
specifically agreed by the Committee that the patrol vessels should exercise 
their functions shorewards to the three-mile limit, and that they would not 
exercise them further out than the ten-mile limit. They were not supposed to 
go inside the three-mile limit while on patrol duty, nor were they legally 
privileged to follow merchant ships into Spanish ports to observe their activ- 
ities there. Under the terms of the scheme (Paragraphs 31, 37a, 54, 58), full 
control and direction of the activities of the naval patrol vessels were left ex- 
clusively in the hands of the states supplying the patrol vessels. According 
to newspaper reports, the German warships Deutschland and Leipzig, which 
Germany alleged were attacked respectively by air bombs and torpedoes, were 
within the three-mile limit when attacked. The query arises whether these 
vessels were on international patrol at the time. If they were supposedly on 
patrol duty, they were exceeding the terms of the agreement. The question 
can not be satisfactorily answered. The Committee in London does not 
officially receive information on the way in which the warships conduct them- 
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selves off Spain. It does not receive copies of the instructions sent to the 
vessels, nor details of where any given ships are patrolling within the zone 
assigned to them, nor the names of ships on or off duty at any given moment. 
All of this information goes directly to the governments controlling them. 

The naval patrols are not specifically authorized to stop vessels belonging 
to states other than those participating in the agreement and Observation 
Scheme. However, it would seem correct to assume that a patrol vessel has 
a right to at least “approach” any ships coming within her zone for the pur- 
pose of ascertaining whether such vessels belong to participating states or not, 
or whether they are entitled to fly the flag which they may at the moment be 
flying. Delicate questions of international law are at issue here, closely re- 
sembling those raised a century ago when efforts were being made to stamp 
out the slave traffic. In view of the fact that the patrol vessels are not pos- 
sessed of belligerent rights, they are not entitled to interfere with innocent 
ships of other nations, on the high-seas, and it would seem entirely doubtful, 
in the absence of an international convention therefor, whether the patrol 
vessels could employ force to ascertain the true character of a suspected vessel 
if she flew the flag of a non-participating state. The patrol vessels are given 
no power to interfere with vessels flying the Spanish flag. a o 

The sanctions behind the Observation Scheme are the good will, the co- 
operation, and particularly, the enforcement of specially enacted or applied 
national legislation or decrees by the states participating. According to the 
Observation Scheme, the participating states agreed to take the following im- 
portant measures, to wit: 


1. Receive Land Frontier Observers within their jurisdiction and ac- 
cord them diplomatic privileges and immunities; the right of communi- 
cating with their officers and superiors within and without the country; 
the facilities necessary for conducting their investigations, observations, 

- examinations, and reporting (Paragraphs 4, 5). 

2. Take the steps necessary to require vessels entitled to. fly their flags 
to ed with the Ship Observation and Naval Patrol plans (Para- 
graph 6). | 

3. ct all ships entitled to fly their flags to call at Observation 

. Posts before proceeding to Spain to embark Observation Officers and 
accord them all the necessary rights and privileges (Paragraph 10a). 

4. Issue instructions to the masters and owners of these vessels to take 
all steps in their power to prevent the unloading of forbidden goods or 
a in violation of the Non-Intervention Agreement (Paragraph 
10d). 

5. Take’ such legal and other proceedings against the owners and 
masters of these vessels as violate the Agreement or the Observation 
Scheme, and communicate the same to the International Board (Para- 
graph 10f). | 

6. Try to reach a special agreement regarding the exemption from or . 
reduction in harbor and other charges which would be assessed against 
vessels stopping at Observation Posts to embark or debark officers 
(Paragraph 21). zs 
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7. Take the measures necessary, and report the same to the Non- 
Intervention Committee, to prevent vessels from going directly from 
their territorial waters into Spanish territorial waters without submitting 
to the international observation (Paragraph 29). 

8. Have their naval vessels execute the Naval Patrol plan in the zone 
assigned by the Scheme (Paragraphs 31, 58). 

9. Impose severe penalties upon any of their vessels which abuse the 
use of the international pennant (Paragraph 35). 

10. Try to reach an international agreement on the establishment of 
aor areas’ off Spain to which all vessels must converge (Paragraph 

11. Give their naval officers sufficient and appropriate power to execute 
the tasks agreed upon (Paragraph 37a). 

12. Take legal proceedings against any Mes entitled to fly their flag 
not respecting the Naval Patrol (Paragr 

13. Submit a full report of the Se of each ship charged with 
attempting to commit a breach of the Agreement, and report the legal or 
other penalties imposed (Paragraph 40). 

14. Contribute to the- International Fund (Paragraph 52). 

15. Pay the costs of their own naval patrol vessels (Paragraph 54). 

The Observation Scheme was designed to provide the International Com- 
mittee in London with more complete and accurate information on the ship- 
ment of forbidden goods and volunteers from the non-intervening states to 
Spain, and to establish certain sanctions for individual violations. There can 
be no denial a the ingenuity of the plan, although serious gaps and flaws “ 
ap ear in it. 

t is still possible for shippers in participating states to ship embargoed \\" 2 i 
goods to a designated real or fictitious consignee, or even to order, in & non- S 
participating state, there to be transshipped without the knowledge of the first y7 
state, to a vessel flying the flag of a non-participating state, and thence for- Cì 
warded to Spain without the observation of the Non-Intervention authorities. 
This has been regarded by the officials of the Committee as the most com- 
mon and frequent means of evasion. Shippers in participating states may 
circumvent the authorities by shipping the goods on a vessel flying the 
flag of a non-participant destined for a lawful foreign port, and, with the 
connivance of the master and the local Spanish authorities, secure the 
diversion of the ship at sea and entry into and clearance from a Spanish port 
without the customary documents or records, thus defeating both the agree- 
ment and the Observation Scheme. There is no international naval patrol off 
the Canary Islands. These islands therefore lend themselves admirably to — 
this last method of evasion. Again, it seems feasible to defeat the Non-Inter- 
vention system, at least once, by transferring the registry and ownership of a 
vessel flying the flag of a participating state while she is at sea, to a non- 
participating state party and flag. Finally, unscrupulous merchants may get 
the contraband goods out of their participating countries and introduce them ~ : 
unobserved into Spain by lading them to a fictitious party in a lawful country, 


‘7 No such agreement was reached. 


vo 
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and securing the transshipment of the commodities at sea to a Spanish or 
otherwise free vessel to be run into Spain. l 
Until an international convention gives the naval patrol vessels the right 
to stop and search the merchant vessels of all countries, and to deter those 
apparently bound for Spain with contraband goods aboard, it will be possible 
to get around the present Non-Intervention Agreement and Observation 
Scheme by at least the above-noted means. Ño long as this is the case, the 
Non-Intervention Committee can hardly be in a position to gain a clear and 
accurate picture of violations of the accord and of the amount of goods enter- 
ing Spain. Such a situation makes it impossible to prove or to refute accu- 
rately such charges of violation as have appeared in the papers of several of 
the participating states during the past months. It is unfortunate, but none 
the less true, that the same degree of vigilance, investigation, and search can 
not be exercised at sea upon participant and non-participant flagged private 
merchant vessels, that can be exercised upon persons and goods in transit by 
land. But long accepted principles of international law carefully preserve the 


distinction, and so abet the parties in Spain in their endeavor to procure pro- 


hibited war materials. ; 

A well-nigh fatal weakness in the plan—as events have turned out—is the 
lack of provision against states withdrawing from any or all parts of it at will. 
It would have been better had the scheme embodied an engagement binding 
the states to uphold it for a definite period of time, or for the duration of the 
civil war. The last phrase in the resolution adopted March 8 says that the 
Powers are “resolved to maintain the scheme”, but the wording is sufficiently 
vague legitimately to allow withdrawals from any or all parts of it by a 
Power at any time. And it must not be overlooked that while the Powers 
unanimously voted for the resolution and scheme in the Committee in London, 
and while they--subsequently reinforced their policy by the adoption of na- 
tional legislation, the London Committee has no de jure existence, and the 
resolution no de jure force as an international engagement. The entire struc- 
ture has been built upon’an accord of policy from which any Power has been 
at liberty to depart at any time for reasons of national policy. 

There is no lawful basis for saying that Germany and Italy violated an 
international undertaking, much less international law, when they “withdrew” 
from the naval patrol on June 23,*8 or that Portugal and France did so when 
they suspended the frontier observation on July 3 and 13, respectively.* 
Although these parts of the Observation Scheme have been curtailed, it may 
be authoritatively stated that the ship observation scheme continued un- 
abated; that German and Italian merchant vessels were required by national 
law to pick up observers and that they loyally continued to do so; that German 
and Italian observation officers working under the scheme continued with their 
duties. While figures can not be quoted, it may be said that the Non-Inter- 
vention Committee possesses information showing that by and large the 


‘s London Times, June 24, 1937. - 49 Tbid., July 6, July 14, 1987. 
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merchant shipping of the participating states has codperated unexpectedly 
well with the efforts of the Non-Intervention officials. 

June 12, following the aérial bombing of the German warship Deutschland 
off Spain by a Valencia airplane, Britain, France, and Italy made a special 
agreement with Germany to the effect that if any naval patrol vessels should 
be attacked thereafter, they would consult together on the measures to be 
taken. At the same time, they dispatched notes to the parties in Spain re- 
questing assurances of the safety of the patrol vessels.° Prior to the receipt 
of the replies,*! it was reported in the press that on June 15 and 18, the German 
cruiser Leipzig was attacked by torpedoes off Spaim.5? An appeal was im- 
mediately made by Germany to the other Powers in the Four-Power Agree- 
ment to concert upon a naval demonstration off Valencia and the dispatch of 
strong remonstrances. Some doubt being entertained as to the truth of the 
allegations put forward by Germany respecting the attack upon the cruiser, 
Britain and France demurred, suggesting an international investigation of 
the facts before the adoption of coercive measures.” This being disdained 
by the German Government and treated as an insult by her official press, the 
German and Italian Governments formally withdrew from the naval patrol 
on June 23.54 When the British and French representatives proposed to the 
Committee on June 29 that the “gaps” be filled by British and French patrol 
vessels with neutral observers aboard to insure impartial procedure, the 
Berlin-Rome representatives secured a bit of political retaliation by refusing 
to assent to such a plan.” 

At the subcommittee meeting on July % the German and Italian repre- 
sentatives put forward counter-proposals involving (1) the granting of bel- 
ligerent rights to both parties in Spain, (%) the termination of the naval 
patrol, letting the Spaniards exercise an “effective form of control” not only 
over the vessels of the non-intervening Powers, but also over those of Spanish 
and non-European nationality, (3) the full retention of the land and ship 
observation schemes as previously existing.6° It was argued by the German 


50 London Times, June 14, 1937. 

5! Tbid., June 24,1937. The Rebels gave assurances of safety, but Valencia refused to do 
80. a Ibid., June 19, 1987. ‘8 Ibid., June 21-23, 1937. 

4 Tbid., June 24, 1937. The German note read: “The German Government, after being 
notified of the attacks on the cruiser Leipzig on June 15 and 18, have immediately informed 
the Powers engaged in the Spanish sea control that they are not willing to expose their naval 
forces, while entrusted with an international task, to further target practice off Red Spain. 

“The German Government have limited to a minimum the guarantee which bad to be 


` asked for the safety of the German ships in requesting a naval demonstration of the four 


control Powers in order thus to express a definite and obvious solidary warning. 

“Since the British and French Governments are not ready to agree even to this minimum 
request, the German Government regret to state that among the control Powers that spirit 
of solidarity which is an indispensable condition for the execution of the common interna- 
tional task is lacking. The German Government have therefore decided to withdraw finally 
from the Control Scheme.” The Italian note was based on the same idea. 

% London Times, June 80. s8 Ibid., July 3. 
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Government that recognition “would have the immediate effect of strengthen- 
ing the policy of non-intervention, as in fact all the European Powers would 
add to their obligations as signatories of the Non-Intervention Agreement the 


` duties incumbent upon neutral states: according to the principles of interna- 


tional law adapted to the peculiar situation in Spain,” and “because (a) 
legitimate shipping would go on with observing officers on board, (b) the 
illegitimate shipping which had carried out all arms smuggling without the 
International Committee being able to stop it would-be put an end to by the 
Spanish parties themselves.” 

Definite opposition was interposed to these measures and arguments by 
Britain and France on the same ground as formerly maintained by Germany 
and Italy vis à vis the earlier suggestions—partiality and favoritism. 

With affairs at this impasse, it was finally decided by the Committee on 
July 9 to request the British Government to take the diverse projects into 
hand and to try to bring forward a new proposal which might be acceptable to 
all.5? This was accepted and the new plan was published on July 15.58 
While the plan has not been adopted by the Committee, and may never come 
into operation because of certain requirements to which the Spanish parties 
must adhere, comment may nevertheless be justified respecting some features 
of it. 

Under the new scheme, the ship observation and land frontier supervision 
features of thé earlier scheme are retained. In place of the naval patrol plan, 
however, it is proposed to substitute (1) international patrol officers in Spanish 
ports, and (2) recognition of belligerency, subject to qualifications. Both 
propositions involve the assent of the two parties in Spain. The placing of 
patrol officers in Spanish ports was suggested by the Committee in December, 
1936, and definitely rejected by both sides at that time. There seéms little. 
reason to suppose that the Spaniards will be any more ready to accept this 
servitude now than then, in spite of the presence of patrols within French, 
British and Portuguese territories. The same may be said with respect to the 
proposal for aérodrome observers. But the chief objection to the port ob- 
server system is practical rather than legal. With the naval patrol off the 
coast of Spain it has been possible to keep general track of the maritime com- 
merce with Spain. With patrol officers assigned only to certain specified 
ports, it will be possible to carry on unobserved an illicit traffic by unloading 
the prohibited goods in unpatrolled inlets, coves, and islands. The Com- 
mittee is likely to find itself possessed of less information and flooded with 
increased charges of violations under this plan. 

The German-Italian desire to have the belligerency of the Spaniards recog- 


‘nized was incorporated in the British project, but subject to important qualifi- 


cations. The belligerents are to agren as part of the price of recognition to 


treat as contraband of war 


57 London Times, July 10. s White Paper. Cmd.. 5521. 
i’ See page 689 and footnote 40 above. 
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Hemmin dules, or as may be agreed to by the Non-Intervention Com- 
mittee. This novel proposition bears out the observation made above on 
page 584 that international accord on the articles embraced in such lists might 
lead to attempts to impose them upon belligerents.. Paragraph (b) of the 
new plan is ambiguous. The Spaniards are not to molest foreign vessels 
carrying observers and flying the observer flag, except when the vessel is 
“engaged in unneutral service (such as the carriage of troops or the transmis- 
sion of intelligence) or breach of blockade which has been duly notified and 
is effectively maintained.” It is not clear how the Spaniards are to ascertain 
whether a foreign vessel is engaged in unneutral service or attempting to 


i 
ka 


break a blockade, unless the vessel is approached and visited. Yet the first `-. 


part of the condition is sweeping—"“allow the unmolested passage”. Further- 
more, vessels engaged in carrying troops are forbidden to go to Spain, and 
would not have observers aboard. Restriction (c) requires that “no steps 
shall be taken by either party to impede or interfere with the passage of neu- 
tral shipping not engaged in traffic with Spain,” but passing close to it. It 
is difficult to comprehend how the Spaniards are to know whether a foreign 
ship not flying the non-intervention flag but passing along the coast of Spain 
is in innocent passage to another country or whether the vessel is surrepti- 
`- tiously seeking to import contraband into Spain, unless the vessel can be 
visited and examined. And yet the plan allows the Spaniards no such normal 
right. Paragraph (d) allows the recognizing states to protect national vessels 
against the exercise of belligerent rights when the Spaniards attempt to (1) 
search for contraband not on the agreed list; (2) molest vessels carrying 
observers, even though there is proof that such vessels have contraband 
aboard; (3) interfere with suspicious looking vessels passing slong the coast 
whose masters may truly or falsely advise that they are en route to another 
country. 

These conditions involve absurd legal propositions and are not supportable 
upon precedent or principle. They impose preposterous limitations upon the 
exercise of normal belligerent rights, conveying the implication that if 
they are not observed, recognition will be withdrawn, an idea which has 
been universally held to be impossible. It is difficult to see the remotest 
possibility of their being acceptable to the Spaniards. But if perchance 
they were to be adopted, it is hardly conceivable that they would reduce 
the number of incidents such as those of the Palos, the Deutschland, and the 
Leipzig. . 

A more rational part of the plan is that relating to the extension of the 
agreement to include making it unlawful for vessels entitled to fly the flags of 
the participating states to carry the prohibited goods from any port to Spain. 
This is an adoption of the legislation passed by England in December, 1936, 
for her merchant vessels. This would measurably fortify the sanctions con- 


60 Merchant Shipping (Carriage of Munitions to Spain) Act, Dec. 3, 1936. See this 
JOURNAL, Vol. 31 (1937), p. 284; tbid., Supp., p. 100. 
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tained in Paragraphs 6, 10a, 10d, 10f, and 40 of the scheme of March 8, which 
continue in force. 
The proposal to secure and supervise the withdrawal of foreign volunteers 


. involves difficulties both in the participating states and in Spain. The assent 


of the two governments in Spain must be secured for their release from armed 
service and for their withdrawal from the country. If it is intended to station, 
observers there to supervise the evacuation, consent must be given for this. 
While regulations and laws may be passed in the different states ordering their 
ressortissants home, it would require an impossible number of observers, the 
full codperation of the entire armed forces and local police in Spain to insure 
any tolerably complete evacuation of foreigners serving there. It has long 
been contrary to the Foreign Enlistment Acts of Britain, for example, for 
subjects to serve in foreign armed forces without the consent of the Crown. 
Yet where enlistments have taken place, legal action has been estopped until 


the individual returns to British jurisdiction. To force withdrawals by ex- - 


tradition proceedings would not only. be of legal questionability, but a prac- 
tical impossibility. To secure an evacuation satisfactory to the ends desired 
would require a degree of coöperation between the foreign states, the Spanish 
authorities, = the individuals concerned, which is not likely to be secured 
easily. 

The Report of the Technical Sub-Committee on the Persons to be With- 
drawn provides a useful classification of volunteers, and would be helpful in 
determining the types of foreigners : ‘upon whom attention should be con- 
centrated.© 

Regardless of the objections whio may be leveled at certain important 


61 “AJI persons in Spain, the Spanish Possessions, or the Spanish Zone of Morocco are 
liable to be evacuated who, on July 18, 1936, either were nationals of, or—being stateless 
persons—were domiciled in, any Country the Government of which is a party to the Non- 
Intervention Agreement, and who are unable to prove that they entered the service of either 
party in Spain before that date, if they fall within any of the following categories: 


(1) Combatant personnel of whatever rank attached to, serving in, or serving with the | 


naval, military, or air forces of either party in Spain. ` 

“(9) Personnel engaged in the maintenance of essential services in connection with the 
armed forces of either party, ¢.g., lines of communication, ground services in afrodromes, 
supply, ordnance, etc. (N.B.—Exempted are, personnel serving in een non-Spanish 
medical, sanitary, or similar unite.) 

(3) Personnel engaged as instructors or TERE with the armed A of either party. 

“(4) Personnel engaged in civilian capacity with the armed forces of either party, eg., 
lines of communication, naval shore establishments, etc. 

(5) Personnel engaged with either party in, or as advisers to, government departments 


~ or other administrative offices, e.g. ., Tailways, porta, docks, ete. 


(8) Personnel engaged in any capacity in the work of manufacture, assembly, or repair of 
war material (including aircraft) covered by the Non-Intervention Agreement. 

““(7) Personnel engaged in the arms trade with either party. 

“(8) Persons whose activities are in any way susceptible of prolonging or embittering the 
present conflict. (As to be defined by the special sub-committee.) 

“‘(9) Prisoners of war held by either party.” London Times, July 15, 1937. 
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details of the British proposal, it may be possible to secure agreement on 
the general principles contained in it, if there continues to exist that modicum 
of coöperation and accord which, in spite of flamboyant charges and speeches, 
h&s substitivety prevailed among the Powers during the war. There can be 
no denial that considerable quantities of goods and men have gone into Spain 
in spite of the accords, but there has been far less outright and wilful violation 
of the accords, once made, than newspaper articles and certain speeches de- 
signed for purely internal political consumption would lead one to believe. It 
may be said on the basis of direct evidence, that there has been remarkably 
little breach of faith and pledged agreement on the part of the Powers them- 
selves directly. (In spite of the legal questionability of the entire non-inter- 
vention system, notwithstanding its practical shortcomings and failures, and 
the failure of the Committee to take any action whatsoever where violations 
have been known to exist, it nevertheless stands as a significant event in the 
history of international law and organization. It is to be regretted, even 
though it be unavoidably otherwise in the world of practical politics, that 
there has not been more liaison between the non-intervention system and 
other international organization evolved with so much labor since 1919, and 
administratively capable of dealing with such matters. It is indeed unfortu- 
nate that with all of the organization, with all of the proposals made in 
Geneva and elsewhere in the past decade for the elimination or stoppage of 
war, and with all of the concentration of international diplémacy upon the 
Spanish situation, the hostilities still drag on their doleful and fruitless course, 
to the destruction of Spanish life and the danger of European peace, for war 
ceases to be just when it ceases altogether to be necessary. The radical 
deposed; the arch conservatism of absolutism can not be reéstablished. 
Whatever government may be seated in Spain must be both authoritarian 
and socialistic. The prolongation of the war can only make more intolerable 
ithe burden of reconstruction. It is to be hoped, therefore, that the next step 
which may be taken by the Non-Interventionist Powers may be a concerted 
i and benevolent mediation for the early cessation of the war..——~ 


. 
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THE END OF A PERIOD OF TRANSITION 


By Quincy WRIGHT 
Of the Board of Editors 


_ The Treaty of Versailles came into force on January 10, 1920. Many of 
the matters with which it dealt were not definitely settled but placed within 
transitional régimes to be liquidated by decisions of the Principal Allied and 
Associated Powers, by commissions, by plebiscites or by other procedures or 
events within periods of time stated with more or less definiteness.1 The 


1 Over 100 of the 440 articles of the Treaty of Versailles contemplated or specified changes 


in the future. These articles set forth procedures for changing the status quo through the 


League of Nations in regard to armaments (Arts. 8, 164, 213), the preservation of peace 
(Art. 11), disputes threatening a rupture (Art. 15), inapplicable treaties and conditions . 
threatening the peace (Art. 19), mandated territories (Art. 22), social and economic reform 
(Art. 23), amendment of the Covenant (Art. 26), Austrian independence (Art. 80), Danzig 
(Arta. 102, 103), economic restrictions upon Germany (Arts. 377, 378, 879); procedures for 
promoting social justice through the International Labor Organisation (Arts. 887, 424); 
procedures for regulating international rivers through permanent commissions: Elbe, Oder, 
Niemen (Arts. 340-843), Danube (Arts. 346-347), Rhine (Arts. 354, 355); procedures for 
regulating through transitory commissions or tribunals, German armaments (Art. 203), 
German reparations and expropriations (Arts. 233, 234, 260), international private debts 
and contracts (Arts. 206; 304), repatriation of prisoners of war (Art. 215), war graves (Art. 
225), and war crimes (Arts. 227-229); provisions specifying periods of time for instituting 
boundary commissions, withdrawing troops, handing over ceded territory, repatriating 
prisoners of war: “as soon as possible” (Art. 214), “as soon as the Principal Allied and Asso- 
ciated Powers shall think the moment suitable” (Art. 433), 10 or 15 days (Arta. 30, 35, 87, 
101, 111), 3 months (Art. 158), 5, 10, or 15 years (Arts. 428, 429); provisions specifying the 
time for holding plebiscites: 15 days (Arte. 34, 88, Annexes I, VI, 95, 96, 97), 3 months 
(Art. 109), 15 years (Art. 49); provisions specifying the period in which options may be 
exercised with respect to: nationality, 2 years (Arts 37, 79, 85, 91, 106, 118), continuation 
of treaties and contracts, 6 months (Art. 289), 3 months (Art, 303), initiation of proceedings 
(Art. 307); provisions limiting the duration of restrictions on Germany’s financial, economic 
end political autonomy, 3 months (Art. 197), 6 months (Art. 269), 5, 10, 12, or 15 years 
(Arts. 31, 50, Annex II, 65, 68, 69, 90, 259, 268, 280, 366, 373, 378, 379), 25 years (Art. 361), 
99 years (Art. 368), “until January 1, 1923” (Art. 320), “until May 1, 1921” (Art. 248), 
“until Germany is admitted to the League of Nations” (Art. 164), “so long as the present 
treaty is in force” (Art. 213), “whenever requested by Switzerland with consent of Italy” 
(Art. 374); provisions specifying the time for the accomplishment of German disarmament, 
2 or 3 months (Arta. 163, 168, 169, 172, 176, 180, 181, 182, 185, 188, 192, 196, 199, 211), 6 
months (Art. 201), 1 year (Art. 131), “before March 31, 1920” (Art. 160), “within periods to 
be determined by governments” (Art. 115), and German reparation payments and restora- 
tions of property, “without delay” (Art. 223), 2 or 3 months (Annexes III and IV following 
Art. 244), 3 or 6 months (Arts. 245, 246, 247, 298, Annex X, Arts. 299, 839, 857), 10 years 
(Annex V after Art. 244), 30 years (Art. 238), “before Jan. 1, 1925” (Annex VI, Sec. 2, after 
Art. 244); provisions specifying the time within which treaties are to be made or ratifications 
deposited: “as soon as possible” (Art. 440), one year (Art. 98), no time specified (Art. 104). 
The other pesce treaties ending the World War were equally rich in provisions looking to 
future change. Most of these provisions have been carried out according to specifications, 
though some important ones have not. 
604 
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maximum time specified for any of these transitional régimes was 15 years? 
That period applied to the Rhineland occupation è and to the régimes of the 
Saar valley t and Upper Silesia.” In the first two of these instances the 15 
years dated from the coming into force of the Treaty of Versailles. In fact the 
Rhineland occupation was voluntarily terminated long before 1935. The 
Saar plebiscite was held during 1935, resulting in the transfer of the territory 
to Germany. 

With respect to Upper Silesia, the Treaty of Versailles required Poland to 
permit free export to Germany of the products of the mines of the transferred 
territory “for a period of 15 years.” ” The Principal Allied and Associated 
Powers were authorized by the Treaty of Versailles to fix the boundary be- 
tween Poland and Germany in Upper Silesia.6 This they did on October 20, 
1921, after a plebiscite in the area and a recommendation by the League of 
Nations Council which they agreed in advance to accept.? This award of 
the Principal Allied Powers, in addition to fixing the boundary, provided that 
“the German and Polish Governments will conclude as early as possible and 
in accordance with the last paragraph of Art. 92 of the treaty of peace a con- 
vention to give effect to the following provisions.” These provisions con- 
cerned railways, water and electric power, monetary systems, postal services, 
customs régime, coal and mining products, movement between the zones, 
property rights, expropriations and minority rights. On some but not all of 
these matters a temporary régime of 15 years was specified.® 

The general international interest in this special treaty was indicated by 
the provision of the award that it “shall be concluded between a German and 
a Polish plenipotentiary under the presidency of a person appointed by the 
Council of the League of Nations, that person having a casting vote in case 
the parties fail to agree.” ® The award also provided for an Upper Silesian 
mixed commission, an arbitral tribunal, and appeal to the League of Nations 
to assist in carrying out various provisions of this convention.’ 


*The payment of reparations might be extended over 30 years from May 1, 1921 (Art. 
233). Germany was obliged for a period of 25 years to codperate in her territory in case 
Belgium desired to construct a Rhine-Meuse canal (Art. 861), and was also obliged for 
99 years to maintain free ports in the interest of Czechoslovakia in Hamburg and Stettin 
(Art. 363). The mandatory régime was to continue over any territory to which it was 
applied until the people under it were able to stand by themselves (Art. 22), the League 
of Nations (Arts. 1-26), the International Labor Organization (Arts. 387-427), the minority 
régimes in Poland (Art. 93) and Czechoslovakia (Art. 86), the régime of Danzig (Art. 102), 
and the demilitarization of the left bank of the Rhine (Arta. 42-44), were designed to be 
permanent. None of these could be called “transitory régimes.” The only transitory régime 
which might extend over 15 years was the occupation of the left bank of the Rhine (Art. 
480), but this was permissible only in unanticipated contingencies. 

+ Art. 428. 4 Art. 49. ëE Art. 90. a Arts. 87, 88. 

! For text of documents see H. W. V. Temperley, A History of the Peace Conference of 
Paris (London, 1924), Vol. 6, p. 623 ff. - 

£ Art. 2, Temperley, op. ct., p. 624 ff. * Art. 3, op. cit., p. 629. 

10 Art. 2; op. cit., p. 629, and infra, note 37. 
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In accordance with this award, Polish and German plenipotentiaries met 
under the presidency of M. Calonder, of Switzerland, and negotiated a com- 
plicated convention of 606 articles. This was signed at Geneva on May 15, 
1922, ratifications were exchanged on June 3 and it came into force on June 
15.1 In accordance with the award, the convention provided some perma- 
nent and some transitory provisions. The latter were to be in effect for a 
varying number of years, but many of them were to end 15 years from the 
“transfer of sovereignty,” which occurred on July 15, 1922.2 July 15, 1987, 
therefore, marks the end of the last of the transitory régimes contemplated by 
the Versailles settlement. - 

The peace settlements of 1920 instituted many legal and political changes 
in the world following five years of war. The decade and a half since have 
also witnessed an abundance of such changes. Some of these changes, such 
as the occupation of Manchuria and Ethiopia and the remilitarization of. the 
German Rhineland have been established de facto in violation of international] 
law. Some, such as'the Lausanne settlement with Turkey, have been effected 
by negotiations under the pressure of military events. Some, such as the 
reparations settlement and the modification of the régime of the Turkish 
Straits, though unforeseen departures from supposedly definitive settlements, 
have occurred by legal procedures. Some, such as the emancipation of Iraq, 
have occurred as a result of changes and by procedures foreseen by the settle- 
ments themselves. Some, like the transfer of the Saar to Germany, have 
occurred in fulfillment of express conditions of the settlements and by pro- 
cedures therein-prescribed. 

It would be interesting to investigate and compare these varied methods of 
peaceful and unpeaceful change. But space permits consideration only of 
the most recent, that of Upper Silesia. 

The creation of this régime has been described as a solution of the most 


11 For French text of the convention see, Martens, N.R.G., 3rd sér., Vol. 16, pp. 645-875, 
and League of Nations print circulated with circular letter C. 396, M. 243, June 9, 1922, 
referred to in League of Nations Treaty Series, 1922, Vol. 9, p. 466. An English translation 
of the articles dealing with minority protection and related subjects is printed in Julius 
Stone, Regional Guarantees of Minority Rights, New York, 1933, p. 213 ff. This reproduces 
the English translation of Part III (protection of minorities) from League of Nations Doc. 
C. L., 110, 19271. For account of negotiations, see A. J. Toynbee, Survey of International 
Affairs, 1920-1923, London, 1927, p. 267 ff. By Art. 606 the convention will ‘enter into 
force as soon as the interallied commission of the government and plebiscite of Upper Silesia 
shall have given the contracting powers the notification specified in pars. 1 and 2 of Sec. 6 
of the annex to Art. 88 of the Treaty of Peace of Versailles.” This notification was to state 
when Poland and Germany were free to take over their respective portions of Upper Silesia, 
and was given, in accord with Art. IV of the award of the Principal Allied and Associated 
Powers, on June 15, 1922 (British Year Book of Int. Law, 1923-24, p. 247). 

12 Article 24 of the final protocol on signing the convention provided-“f, according to the 
terms of the convention the point for beginning a period of time is the date of the transfer of 
sovereignty, this period, apart from contrary stipulations of the convention, will begin to 
run one month after the entry into force of the convention.” Most of the transitory provi- 
sions (see Art. 1, par. 1, Art. 64, Art. 606, par. 1) therefore lasted until July 15, 1937. 
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“arduous, painful and formidable” of the problems adjourned by the treaty. 
Its passing promises to bring in its wake grave problems. 

The economic difficulties inherent in the division of the industrial area of 
Upper Silesia still continue,* and the political difficulties arising from the 
reluctance of either Poland or Germany to abandon claims to the entire area 
have not been eliminated by 15 years’ operation of minority protection under 
the League of Nations. In fact, the termination of the minority clauses, 
applicable to the German half of the territory, on June 15, 1937, promises to 
raise grave problems, if Germany attempts to apply her non-Aryan legisla- 
tion to that area, which has hitherto been exempted from it.5 The legal dif- 
culties arising from the existence of important vested rights in the area 
promise to be exaggerated by the termination of special procedures which 
have hitherto protected such rights.1¢ 

A study of any of these phases of the Upper Silesian situation might throw 
light upon the problem of international change, even when the change is 
effected by peaceful means clearly within the law, that is, by the expiration 
of a legally established period of time. 

It is not proposed to discuss all of these problems. Only two aspects of the 
legal problem will be considered: (1) what vested rights survive the transitory 
régime in Upper Silesia? and (2) what international protection is there for 
these rights? 

That certain rights of the inhabitants were intended to survive the transi- 
tory régime is clear from the recommendation of the League Council, from 
the award of the Principal Allied and Associated Powers, and from the Upper 
Silesian treaty itself. 

The Council considered that the measures it proposed were “necessary in 
order to ensure the economic and social existence of Upper Silesia and to 
reduce to a minimum the inconvenience of the period of readjustment.” 17 
This clause clearly suggests two types of provisions, the first permanent and 
the other transitory. The same distinction is evident in the more detailed 
statement of the objectives of the proposed treaty: 


13 Remarks by M. Calonder on signature of the Upper Silesian convention, quoted in 
Toynbee, op. ctt., p. 269. 

14 Toynbee (op. cit., p. 269) expressed some doubts in 1924 whether the transitional period 
would be adequate, especially in view of the aggravation of the difficulties of economic re- 
adjustment by the Ruhr occupation of 1923. 

36 Ree discussion of the Bernheim petition concerning the Jewish minority in Upper Silesia, 
League of Nations Official Journal, 1933, pp. 798, 933. The procedure for protecting minor- 
ity rights in Upper Silesia is discussed in great detail by Julius Stone, Regional Guarantees 
of Minority Rights, New York, 1933, supplementing his Doig International Guarantees 
of Minority Rights, London, 1982. 

18 Infra, note 34. Stone (Regional Guarantees, ete., p. 12) prints English translations of 
the treaty provisions concerning the commission and tribunal and the rules of procedure of 
the latter. 

17 League of Nations Official Journal, Oct. 1921, pp. 1224-32, reprinted in Temperley, 
op. cit., p. 621. 
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To preserve, for a certain time, for the industries of the territory sepa- 
rated from Germany their former markets, and to ensure the supplies of 
raw material and manufactured products which are indispensable to 
these industries; to avoid the economic disturbances which would be 
caused by the immediate substitution of the Polish mark for the German 
mark as the sole legal currency in the territory assigned to Poland; to 
prevent the working of the railways serving Upper Silesia from being 
affected by the shifting of the political frontier; to regulate the supplies 
of water and electricity ; to maintain freedom of movement for individuals 
across the new frontier; to guarantee respect for private property; to 
guarantee, as far as possible, to the workers that they shall not Jose, in the 
portion of territory assigned to Poland, the advantages which were 
secured to them by German social legislation and by their Trades Union 
organization; and, finally, to ensure the protection of minorities upon the 
basis of an equitable reciprocity.1§ 

The distinctions with respect to duration suggested by this phraseology 
were not precisely carried out in the annex to the Council’s recommendations, 
adopted with very slight change as their award, by the Principal Allied and 
Associated Powers.4® Nor were they precisely carried out in the Polish- 
German convention made in pursuance of this award. Thus minority rights, 
which it would seem in principle should have been permanently protected in 
the German half of Upper Silesia, as they were in the Polish half under thé 
general Polish minority treaty, were dealt with by the award in the following 
language: 

The principles of equity and the maintenance of the economic life of 
Upper Silesia demand that the German Government should be bound to 
accept, at least for the transitional period of 15 years, dating from the 
definitive allocation of the territory, stipulations corresponding to Arti- 
cles 1, 2,7,8, 9 (paragraphs 1 and 2), 10, 11, and 12 of the said Treaty, as 
regards those paris of Upper Silesia definitely recognized as part of 
Germany.”° l 

The convention between Poland and Germany repeated this in the pream- 
ble to the division dealing with minority rights but omitted the “at least” in 
the relevant article which provided simply that “the German Government ~ 
accepts for the transitional period of 15 years the following provisions 
applicable in the German portion of the plebiscite territory.” 21 o 

Tt is thus clear that the special protection of minority rights under the 
Upper Silesian treaty ended on July 15, 1937.22. This does not of course 
detract from any minority obligations which may flow from the German 
declaration of May 29, 1919 (formally noted by the Allied and Associated 
Powers) to the effect that “Germany on its part is determined to treat ethnic 


18 The supplied italics indicate the provision apparently intended to be temporary. 

1# Temperley (op. cit., p. 623) prints the text of the award with indication of the varia- | 
tions from the Council’s recommendation. 

20 Temperley, op. ct., p. 629 (italics supplied). 

t Art. 64; preamble to part 3, div. 1, par. 2; preamble to part 3, div. 2. 

™ Supra, note 12. This is Stone’s conclusion, op. ct., pp. 8, 9. - 
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minorities within its territory in accordance with the same principles” (i.e., 
the principles to which Poland and other states were bound by special minor- 
ity treaties) .73 

With respect to vested rights, however, the award of the Principal Allied 
Powers and the Upper Silesian convention require that they shall be perma- 
nently protected.“ This permanent recognition of and respect for vested 
rights is required in both halves of the area and the rights to be respected are 
not only stated generally but categories are specified in detail, and it is clear 
from the phraseology of Article 4 of the convention that the detailed specifi- 
cations are considered illustrative rather than restrictive. The rights to be 
protected cover procedural, economic and professional rights of all inhabi- 
tants of the area and thus many of the types of rights protected by ordinary 
minority treaties would be included. This protection of vested rights would 
seem to preclude the application of some of the German non-Aryan laws in 
the Upper Silesian area. 

It is a generally accepted principle that legislation ought not to operate 
retroactively so as to impair vested rights.2® The same principle is estab- 
lished in the rules of international law that vested rights of aliens ought to be 
respected by the state in which they reside *" and that vested rights of all 


3 Kraus and Rédiger, Urkunden zum Friedensvertragen, pp. 457, 584; Stone, op. cit., p. 
9; M. Paul Boncour in League Council discussion of Bernheim petition, May 30, 1933, 
League of Nations Official Journal, 1933, p. 841. 

2 The award provided “without prejudice to Article 256 of the Treaty of Peace [providing 
for transfer to successor states of German public property in ceded areas and allowance to 
Germany of reparation credit therefor, except in case of Alsace-Lorraine and territory ceded 
to Belgium] the two countries shall recognize and respect, in the territory which shall be 
allotted to them, rights of all kinds—in particular, concessions, and privileges acquired at 
the date of the partition by individuals, companies or other legal entities.” (Temperley, 
op. cil., p. 628.) Art. 4, Sec. 1 of the convention repeats this with the addition that the 
protection must be “in accordance with the laws relating to the said rights” and with the 
proviso that Poland may during 2 period of 6 months withdraw concessions granted after 
Oct. 20, 1921, “where the beneficiary can not demonstrate on the request of the competent 
Polish authorities that they were granted under: conditions administratively regular.” 
Art. 4, Sec. 2 provides: “The recognition and respect for vested rights implies in particular 
the observance of the following principles.” These principles forbid discrimination and 
withdrawal of rights of action and specify certain concessionary and professional rights to be 
respected. Sec. 3 provides for the execution of judgments. Sec. 4 provides that juridical 
persons whose seat is in transferred territory will retain their status. Secs. 5 and 6 concern 
insurances and mortgages, and Art. 5 gives the Arbitral Tribunal jurisdiction over claims for 
compensation in case vested rights are expropriated. 

% Supra, Art. 22. “It is clear that if in any case arising under part iii of the convention, 
there exista also the violation of an acquired right within article 4, the member of a minority 
will be entitled to proceed before the Arbitral Tribunal under article 5, Here again, how- 
ever, the remedy is not limited to persons belonging to the minority, nor to rights protected 
under the minority provisions of the convention.” Stone, op. cit., pp. 12-18. 

2 G. Kaeckenbeeck, ‘The Protection of Vested. Rightsin International Law,” British Year 
Book of Int. Law, 1936, p. 2 ff. 

2” Infra, note 39. The rule is usually stated that states must not “deny justice” to aliens, 
but “denial of justice” means a procedure disrespectful of vested rights. See E. M. Bor- 
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individuals in transferred territory ought to be respected by the successor 
state.28 These provisions of the Upper Silesian convention are, therefore, 
mainly declaratory of recognized legal principles. But perhaps they may be 
of some importance in clarifying the conception of vested rights. 

It would appear difficult from precedents either in municipal or interna- 
tional law to draw a clear line between those private interests which, in case 
of political or international change, governments ought to respect and those 
which they need not. The line depends not only on the nature of the private 
interest but also on the nature of the public interest involved in a given situa- 
tion2® There has perhaps been a tendency to regard rights in rem as deserv- 
ing more respect than rights in personam, proprietary rights more than 
personal rights, substantive more than procedural rights.®° The Upper 





chard, Diplomatic Protection of Citizens Abroad, New York, 1922, p. 336 ff.; C. Eagleton, 
The Responsibility of States in International Law, New York, 1928, p. 110 ff.; Draft Code on 
Responsibility of States for Damage done in their Territory to the Person or Property of 

Foreigners, this JOURNAL, Spl. Supp., Vol. 23 (1929), pp. 161, 173 £., 186. 

38 Thid., p. 8 ff. “The modern usage of nations which has become law would be violated; 
that sense of justice and of right which is acknowledged and felt by the whole civilized world 
would be outraged if property should be generally confiscated and private rights annulled. 
The people change their allegiance; their relation to their ancient sovereign is dissolved; but 
their relation to each other, and their rights of property remain undisturbed.” (Marshall, 
C. J., U. S. v. Percheman, 7 Pet. 51, 1883.) “Even those who contest the existence in inter- 
national law of a general principle of state succession do not go so far as to maintain that 
private righte including those acquired from the state as the owner of the property are invalid 
as against a successor in sovereignty.” (Case of German Settlers in Poland, P.C.IJ., Ser. 
B, No. 6, 1923, p. 36; 1 Hudson, World Court Reports, 227.) 

-29 It has been contended in Mexico, Rumania and other countries that the very grave 
political consequences to be anticipated if agrarian reform were delayed would justify 
extensive expropriations with only nominal compensation. Infra, note 39; this JOURNAL, 
SpL Supp., Vol. 28 (1929), p. 161. American jurisprudence, interpreting the 5th and 14th 
amendments of the Federal Constitution, seems to sanction state and federal legislation 
impairing property rights without compensation when the public need is so great as to permit 
an exercise of “the police power’, but when the public need is less impelling, although 
property may be taken under the right of “eminent domain”, fair compensation must be 
paid. (W. W. Willoughby, Constitutional Law of the United States, 2nd ed., New York, 
1980, Secs. 817, 822, 823, 849; ©. K. Burdick, The Law of the American Constitution, 
New York, 1922, Sea. 267.) It has been generally recognized that a succeeding state is not 
bound to respect in annexed territory private rights of a type denounced by ita fundamental 
law, especially if that attitude is common to the fundamental law of many civilized states, 
as in the case of slavery and peonage. 

20 For discussion of these distinctions, see J. W. Salmond, Jurisprudence. Titles to 
tangible property are usually given a higher degree of protection than claims to concessions 
or contracts. Unliquidated claims for damages for torta or breaches of contract have been 
held not to be good against the successor state, though such claims between individuals ought 
to continue enforceable, t.e., the general body of private law in the transferred area ought 
not to be changed. (Oppenheim, op. ci., pp. 169, 464.) The interest of a person in retain- 
ing a power or capacity, accorded him by existing law, to acquire rights in the future is not 
itself a vested right, but his interest in retaining procedural powers for protecting his present 
rights is so closely related to those rights that its impairment may, in fact, impair a vested 
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Silesian convention, however, protects procedural, concessionary and profes- 
sional rights as well as property rights. The degree of concreteness with 
which a system of law has defined the scope of a private interest, the mode by 
which it may be acquired, the acts or abstentions which it imposes on others, 
and the remedies available to the person entitled has perhaps been the most 
important influence in determining whether the interest when claimed by a 
` person must be regarded as a vested right.3t The Upper Silesian convention 
makes it clear that rights to come in this category must have been acquired 
by a person according to law, must have a definite spatial reference to the 
territory in question, and must have a definite temporal reference to the time 
before its transfer.®? 

It is clear that Germany should continue to give full protection to vested 
rights in Upper Silesia. This is at present assured through the fact that the 
convention has been enacted by German legislation.*8 If, however, this legis- 
lation should be changed, or if the German judicial and administrative au- 
thorities should cease to give the protection anticipated, is any international 
procedure available? The competence to undertake new business of the 
mixed commission, the arbitral tribunal and the commissions of conciliation, 
and also the special appeal to the League Council provided in the Upper 
Silesian treaty, came to an end on July 15, 1937.4 

Germany and Poland, however, continue to be under international obliga- 
tions to observe vested rights within the area. To whom do they owe these 
obligations?. The international obligation is clearly not owed to the inhabit- 
ants of the area, although they are its beneficiaries, since an international 


right. All systems of law, however, permit considerable modification of procedures and 
remedies, See Willoughby, op. cùi., Secs. 774, 782. 

3! Kaeckenbeeck writes: “The words ‘vested’ or ‘acquired,’ ‘acquis, ‘erworben, ‘quaesitum’ 
cannot be dispensed with whenever the time or place of acquisition, i.¢., of the coming into 
concrete existence of the right is to be determined or alluded to.” (Op. cit, p. 2.) French 
law defines a vested right (drott acquis) in internal law as “a right which the judge can not 
infringe in applying a new law,” and in private international law as “a right which can pro- 
duce its effect anywhere under reserve of public order.” This condition is often said to 
attach to every “subjective right” defined as “a prerogative belonging to a person and 
permitting him to demand of another either some act or some abstention (droit personnel) 
or respect for a situation in which he profits (droit reel). These “subjective rights” are dis- 
tinguished from ‘objective rights” which include the “totality of rules assured by sanction 
regulating the relation of men living in society.” (Henri Capitant, ed., Vocabulatre Juri- 
dique, Paris, 1936.) This general conception of “vested rights” is less precisely developed 
in common law. W. J. Byrne (A Dictionary of English Law, London, 1923), after giving 
several specific uses of the term “‘vested”’, writes: “Vested is also applied in a semi-popular 
sense to rights, interests and expectancies with which it is considered the legislature ought 
not to interfere without giving compensation.” Because of the judicial control of legisla- 
tion in the United States, the term is more commonly used in American jurisprudence in 
connection with the “‘due process of law” clauses in the 5th and 14th amendments to the 
Federal Constitution. Art. 4, Sec. 1, of convention, supra, note 24. 

3 Deutsches Retchsgesetzblatt, 1922, IL, p. 287, Nos. 10, 27; 1923, II, Nos. 25, 42; Stone, 
op. ctt., p. 28. H Art. 606, pars. 1, 2, 3, Arts. 147, 149, and supra, note 12. 
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obligation can only be owed to a state. It is clear that Germany and Poland 
respectively owe the observance of these obligations to each other. Thus 
Poland might protest and resort to other procedures recognized by treaty or 
international law if Germany failed to respect the vested rights of anyone 
in the German half of the Upper Silesian area.* 

Do Germany and Poland owe these obligations to any ilies state? The 
treaty was made, not as a result of free negotiation between Germany and 
Poland, but in pursuance of an award made by the Principal Allied and Asso- 
ciated Powers in carrying out a provision of the Treaty of Versailles to which 
Germany and Poland were parties.®¢ From this it might be argued that the 
Principal Allied Powers, or perhaps all of the parties of the Treaty of Ver- 
sailles, have a legal interest in the observance of the Upper Silesian treaty. 
This interpretation may seem to get some support from the express provision 
of the award to the following effect: 


The provisions of the agreement to be concluded between the Cena 
and Polish Governments, in order to put into force the above mentioned 
principle, constitute obligations of international concern for Germany 
and Poland, and shall be placed under the guaranteė of the League of 
Nations in the same way as the provisions of the Treaty of the 28th June 
1919. 


= On the assumption that any party to a treaty has a legal interest in the execution of all 
provisions of the treaty, even of stipulations for the benefit of individuals who are not its 
nationals. This proposition is not universally accepted. There has been doubt whether 
the obligatory jurisdiction clause of the mandates extends the competence of the Permanent 
Court of International Justice to an action by a member of the League with no direct interest 
of its own or its national, merely to compel the mandatory faithfully to interpret and apply 
the mandate. See A. D. McNair, “Mandates, ” Cambridge Law Journal, London, 1928, 
p. 11, note 8; N. Feinberg, La juridiction de la cour permanente de justice internationale dans 
le systhme des mandats, Paris, 1980, p. 202 ff.; Some Problems of the Palestine Mandate, 
Telaviv, 1986, p. 99; Q. Wright, Mandates under the League of Nations, Chicago, 1930, pp. 
158, 475. There is, on the other hand, no doubt but that the obligatory jurisdiction clauses 
in the minority treaties and in Art. 72 of the Upper Silesian convention extend the compe- 
tence of the court to cases brought by a member of the League Council with no direct inter- 
est, though this may arise from the special wording of these clauses. See N. Feinberg, 
La juridiction de la cour permanente de justice daris le systèma de la protection internationale des 
minorités, Paris, 1931, p. 57 ff.; A. P. Fachiri, The Permanent Court of International Justice, 
London, 1925, p. 64; Case of Rights of Minorities in Upper Silesia (P.C.LJ., Ser. A, No. 15; 
2 Hudson, World Court Reports, 303), especially dissenting opinion of Judge Huber. The 
intention of the Upper Silesian convention to recognize an interest of both parties in the 
maintenance of the conventional régime for all inhabitants of the area (not merely an interest 
in the application of that régime to their own nationals in the area) seems clear from the 
League Counsil’s recommendation which led up to the convention, that these provisions 
were “necessary in order to ensure the continuance of the economic and social existence of 
Upper Silesia.” Supra, note 17. 

% This is clearly true in regard to the boundary (Art. 87 of Treaty of Versailles): The 
competence of the Principal Allied and Associated Powers to extend the award to other sub- 
jects is not so clearly established by the Treaty of Versailles. It is difficult to see how the 
final paragraph of Art. 92 (referred to in the award, Art. 2, “Further agreements will regulate 
all questions arising out of the cession of the above fanritory which are not regulated by the 
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It appears, however, from the context that the words “above mentioned prin- 
ciples” refer, not to the entire award, ‘but only to the minority provisions 
which are dealt with immediately before the phrase quoted and which alone 
were actually placed under the guarantee of the League of Nations by resolu- 
tion of the Council.37 Thus it does not seem possible to draw from these pro- 
visions an intention to make the Upper Silesian convention an “international 
settlement of general interest” such as the neutralization of Switzerland or the 
Danzig settlement. It seems doubtful whether states other than Germany 
and Poland are competent to initiate formal international proceedings on the 
basis of the convention alone. 

If a national of any other state were deprived of vested rights in Upper 
Silesia, that state could of course protest, but not on the basis of the Upper 
Silesian treaty, only on the basis of the general principles of international law 
concerning the protection of nationals abroad.®® 

Doubtless now that the temporary régime is ended, new negotiations will 
take place between Poland and Germany. It is to be hoped that the moral if 
not legal interest of other Powers arising from their part in establishing this 
régime 40 will assure that vested rights will continue to be protected in the 
area according to the high standard established by the treaty. 


present treaty”) could give the Principal Allied Powers authority to make an award specify- 
ing the terms of such agreements. 

31 This provision of the award was quoted in the Upper Silesian convention only in the 
minorities section (Part ITI, preamble, par. 3). The League Council formally undertook tha 
guarantee in resolutions of May 16 and July 20, 1922, L.N.O.J., 1922, pp. 542, 806; Btone, 
op. cit., pp. 7, 8. 

3a The special character of treaty provisions of “superior and pérmanent interest”, of 
“general concern”, “establishing public law”, or “international settlements”, is discussed by 
H. J. Tobin (The Termination of Multipartite Treaties, New York, 1933, pp. 52 ff., 137 f., 
195 fi., 211 f., 253 ff.), and R. F. Roxburgh (International Conventions and Third States, 
London, 1917, p. 56 ff.). That the Upper Silesian convention does not have this character 
is suggested further by the provision of the award authorizing the two parties “by common 
agreement to modify or annul any of the provisions of the temporary régime” (Art. 2, J). 
Roxburgh (op. cit., p. 62) pointe out that the parties cannot modify the stipulations of a 
treaty under which third parties have rights. This competence to modify the treaty does 
not, however, apply explicitly to permanent provisions such as those relating to vested rights, 
perhaps because they are in the main declaratory of general international law. It also 
appears that the parties could not modify the minority provisions, even though they were in 
the temporary régime, without consent of the League Council which had guaranteed these 
provisions. Stone, op. ctt., p. 8. 

* For extent to which general international law protects vested rights of aliens, see supra, 
note 27. A. P. Fachiri and Sir John Fischer Williams conducted a debate with a wealth of 
learning and citation on this subject in the British Year Book of International Law, 1925, 
p. 158 ff.; 1928, p. 1 ff.; 1929, p. 32 ff. 

40 Supra, notes 8, 9, 10. 
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It is apparent that an examination-of the development of the Italo- 
Ethiopian dispute before the League of Nations which does not consciously 
take into consideration the political motives from which the conflict 
arose and by which its course was dictated must remain largely incomplete 
and to that extent misleading. In the present instance, however, the exclusion 
of such considerations is not only dictated by the necessity of com- 
pressing within reasonable limits an account which might otherwise unduly 
tax the patience of the reader, but is also suggested by the belief that an 
inquiry into the operation of the League before and during the crisis of that 
conflict might in and of itself prove desirable. 

Inasmuch as the course of the dispute as it developed before the League was 
necessarily dependent on the evolution of the military situation, it may be 
pertinent to dispose summarily of this aspect of the question at the outset. 
Briefly, the evolution of the military situation in Ethiopia may be said to fall 
into four periods. From the Wal Wal incident on December 5, 1934, until 
the outbreak of hostilities ten months later (October 3, 1935), was a period of 
military preparation during which took place the so-called Wal Wal arbitra- 
tion and various attempts at conciliation both within and without the League. 
From October 3 to November 8, the date of the capture of Makalé, ensued a 
period of rapid Italian advance on the northern front. From November 8, 
1935, until February 12, 1936, when the Italians were first able,to advance 
south of Makalé, was a period of stagnation and occasional reverses for the 
Italian. forces.2 The fourth period dates from the Italian victory at Amba 


1 Tt is the desire of the writer to present so far as is possible in respect of the Italo-Ethiopian 
dispute an objective analysis of the procedure before the League of Nations. One unavoid- 
able consideration will, however, appear to give to this analysis precisely that partisanship 
which it has been hoped to avoid.. Considerable emphasis will be placed on the point of 
view defended by Ethiopia for the simple reason that the participation of the other party 
to the dispute in the procedure before the League qf Nations was reduced to a strict mini- 
mum, the representative of that party in the majority of situations either denying the com- 
petence of League or of allied organs, or absenting himself from the discyséions which took 
place before such organs. aa ' 

1 Nov. 12, 1985, Ethiopian victory of Enderta; Dec. 19, Italian withdrawal along the 
Taccaré; Dec. 30, Mussolini declares “Every war, especially a colonial war, has its indis- 
pensable pauses”; Jan. 20 to Feb. 1, 1036, battle in the Tembien (Abbi Addi), which resulted 
in an Ethiopian victory. The one Italian advance during this period took place at the end 
of January, 1936, on the southern front from Dolo northward about 200 kilometers to 


Wardera, 
G14 
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Aradam on February 17. From that date until the first of March, 1936, took 
place a series of rapid Italian advances followed by a slower advance during 
the month of March. The final period culminated with the surprisingly 
rapid advance during the month of April and the fall of Addis Ababa on 
May 5, 1936. 

On the other hand, the evolution of the question before the League of Na- 
tions falls into six general periods. The first runs from the clash at Wal Wal 
to the session of the Council of the League of Nations in September, 1935, 
at which time procedure was instituted for determining, on October 7, the 
fact of aggression against one of the member states of the League. The 
second period extends to the decision in principle on November 6 in favor 
of an embargo on petroleum contained in proposal IV-A of the Com- 
mittee of Eighteen established by the Committee of Codrdination for the 
application of Article 16 of the Covenant. The third period extends from 
November 6 to December 19, 1935, at which time the Council, by a resolution 
of that date, took notice of the failure of the Hoare-Laval proposals and 
authorized the Committee of Thirteen to pursue its mission of conciliation. 
The fourth period, one of stagnation in regard to efforts at conciliation and at 
application of the sanctions decided upon in principle by the Committee of 
Eighteen, extends to February 12, 1936, at which time was delivered the re- 
port of the Subcommittee of Experts established to consider the possibility of 
an embargo on petroleum. The fifth period, commencing on that date, termi- 
nates with the adoption on April 20 by the Council of the report of the Com- 
mittee of Thirteen setting forth the failure of its proposals for conciliation 
and an immediate cessation of hostilities. The sixth and final period runs 
from April 20 to the recommendations of the Assembly of the League on July 
4, 1936, disposing of the Ethiopian question which had thus been before the 
League for a period of nineteen months. 

It will be noted that, apart from the obvious coincidence of the first period 
of military evolution and the first period of the procedure before the League 
of Nations, the second, third and fourth periods of development of the dispute 
before the League running from October 7, 1935, to February 12, 1936, coin- 
cide almost exactly with the second and third periods indicated in respect to the 
development of the military situation (October 3 to February 12). 


From the Wal Wal Incident to the Findings of October 7, 1936 


On December 9, 1934, shortly after the clash at Wal Wal, the Ethiopian 
Government in the course of direct negotiations with the Italian Government 
~ proposed application of Article 5 of the Italo-Ethiopian Treaty of Concilia- 
tion and Arbitration of August 2,1928. The Italian Government replied in a 
note of December 14, declining to accede to the request for an arbitral decision 
in respect of the Wal Wal and related incidents. On that same day,’ the 
Ethiopian Government addressed to the Secretary General of the League of 


3 League of Nations Official Journal, 1935, p. 274. 
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Nations a telegram which, for the first time, brought the dispute to the 
cognizance of the League of Nations. In that telegram the Ethiopian Gov- 
ernment confined its action to drawing the Council’s attention to the gravity 
of the situation without requesting that the dispute be placed on the agenda 
of the Council. The Ethiopian Government reserved, nevertheless, the right 
so to place the dispute upon the agenda of the Council should occasion arise. 

Accordingly, on January 3, 1935,4 the Ethiopian Government requested 
“in application of Article 11 of the Covenant that every measure effectually 
to safeguard peace be taken.” That an appeal on the basis of paragraph two 
of that article was intended is clear from the fact that in submitting to the 
League of Nations on January 15, 1935, a memorandum concerning the inci- 
dents at Wal Wal between November 23 and December 5, 1934, that Govern- 
ment, in a covering note, requested that the question arising out of the clash 
at Wal Wal and later incidents “be brought to the Council’s attention in 
accordance with the provisions of Article II, paragraph 2, of the Covenant, in 
order that it may be placed on the Council’s agenda during its present ses- 
sion.” 5 This request was complied with on January 17, 1935, by a decision 
of the Council on that date. 

Two days later, however, by letters addressed from the Italian and Ethio- 
pian delegations respectively, to the Secretary General of the League of. 
Nations, the two states parties to the dispute formally stated their desire to ` 
apply the procedure provided for by Article 5 of the above-mentioned Treaty 

of 1928 in place of the.mediation under Article _11, of the Covenant. The 

Italian delegation, in its letter of January 19, stated that discussion of the 
dispute before the Council might prejudice the outcome of the direct negotia- 
tions being pursued by the parties to the dispute. ae Italian delegation 
further pointed out that: 


The settlement of the incident might be advantageously pursued in 
accordance with Article 5 of the Treaty of 1928 between Italy and Abys- 
sinia, it being understood that, in the interval, all expedient measures will 

l taken and all useful instructions will be ‘confirmed or given for the 
` avoidance of fresh incidents.® 


The Ethiopian Government for its part agreed w postponement of the 
discussion to the next session of the Council, in view of the common desire 
for conciliation and the desire on the part of the Italian Government to avoid 
fresh incidents.” In view of the conformity of positions adopted by the two 
Governments in question, the Council on January 19 adopted 8 resolution 
postponing discussion of the Ethiopian request to the next session.§ 

During the two months which followed the decision of the Council but little 
progress was made in the negotiations for a settlement of the dispute by the 
arbitral procedure provided for by the Treaty of 1928. It was the contention 


4 League of Nations Official Journal, 1985, p. 252. i 
5 Ibid. e Ibid., p. 162. 7 Ibid., p. 163. 3 Ibid; . 
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of Ethiopia that the Italian Government in demanding payment of indemnity 
before any examination of the dispute, had prevented a successful outcome 
of any negotiations based upon that treaty; that the Italian Government had 
furthermore declined the offer of mediation by a third Power and, finally, 
that in violation of the Treaty of 1928 and of the understanding arrived at on 
January 19, 1935, Italy had mobilized and sent to East Africa troops and war 
material. For these motives the Ethiopian Government, on March 17, re- 
quested that the dispute in its entirety be brought before the Council on the 
basis of Article 15 of the Covenant.® 

In its reply of March 22 the Italian Government stated that the dispatch 
of troops to East Africa was a legitimate measure of self-defense and that it, 
the Italian Government, was ready at all times to pursue the procedure of 
Article 5 of the Treaty of 1928. Consequently, if the phase of direct negotia- 
tions should terminate without success, that Government was disposed to 
proceed to the constitution of the commission provided for by Article 5 of the 
treaty in question. In the light of these considerations it was the view of 
the Italian Government that Article 15 of the Covenant was inapplicable by 
reason of the procedure provided for by the said treaty.?° 

It will thus be noted that whereas the Ethiopian appeal to the Council of 
January 15, 1935, on the basis of Article 11 of the Covenant was made 
in respect of the situation arising out of the Wal Wal and related 
incidents, on March 17, Article 15 was invoked by that Government in order 
to bring the dispute in its general aspects before the Council. Consequently 
a legitimate doubt may subsist as to the validity of the Italian objection to 
the application of Article 15 to the dispute in its general aspects, that is to 
say, with regard to the threatening military situation in East Africa. Such 
an objection might clearly have applied to the earlier request of the Ethiopian 
Government for an examination of the Wal Wal and related incidents on the 
basis of Article 11 but such could, with difficulty, be the case with respect to 
the appeal on the basis of Article 15 on March 17.4 

In its reply of March 29, 1935, to the Italian note of March 22, the Ethiopian 
Government stated that it was ready to apply the procedure of arbitration 
provided for by Article 5 of the Treaty of 1928, provided that, if within thirty 
days no arbitrators were designated, the Council would then appoint such 
arbitrators, determine the procedure, define the questions in dispute, partic- 
ularly the question of the Italian-Ethiopian frontier, and instruct the arbi- 
trators to pronounce penalties which might be requisite by reason of the acts 
of either of the parties to the dispute. A further condition for acceptance 
of the Italian proposal that the procedure provided for by the Treaty of 1928 


° Notes of the Ethiopian Government of March 16 and 17. League of Nations Official 
Journal, 1935, pp. 571-572. 10 Tbid., p. 578. 

1 Cf. von Nostita-Wallwitz, “ Dis Eniwicklung des Abessinienkonfiiktes bis zum Beginn der 
Sanktionen,” Zettschrift für ausländisches offentliches Recht und Völkerrecht (1986), Vol. 6, 
No. 3, p. 523. 
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take precedence over the conciliation procedure provided for by Article 1i 
of the Covenant, was that during the whole period of negotiation and arbitra 
tion no military preparations were to take place.* In its reply of April 1 
to the Ethiopian note of March 29, the Italian Government stated that thi 
stage of ordinary diplomatic negotiations referred to in Article 5 of the Treat 
of 1928 had not yet been exhausted, and that even if this were the case, theri 
remained still the further procedure (conciliation and arbitration) providec 
for by that article.® 
It is to be noted that in respect of Article 5 of the Treaty of 1928 there wa: 
a clear difference of etree on the part of the Italian and Ethiopiar 
Governments. 
Article 5 of that treaty reads in part as follows: 
The two Governments undertake to submit to a procedure of con. 
ciliation or of arbitration the questions which may arise between them 
and which they may not be able to decide by the normal process of di- 
plomacy, without having recourse to force of arms.1* (Italics added.) 
The Italian Government maintained that there were three successive phases 
of procedure provided for by the Treaty of 1928," and that the procedure o' 
direct negotiations must take priority over that of arbitration. The conten- 
tion of the Ethiopian Government, on the other hand, was that, after failure 
of direct negotiations, in view of the presence of the disjunctive “or,” the 
parties to the dispute might invoke either conciliation or arbitration, anc 
that, conciliation being manifestly futile, it was thereupon in keeping with 
the spirit and letter of the treaty that the parties proceed immediately to 
the constitution of an arbitral tribunal.?° 
On April 3 the Ethiopian Government requested that the Council examine 
at its next session, the extraordinary session of April, the situation resulting 
from the continued military preparations along the Ethiopian frontier. How- 
ever, on April 15, 1935, the Council declined to inscribe the question on its 
agenda for the extraordinary session of April in view of the declarations of 
the two parties as to their pacific intentions. It was consequently decided to 
leave the question for consideration at the ordinary session in May.” 


n League of Nations Official Journal, 1935, p. 576. 133 Ibid., pp. 577-578. 

4129 British and Foreign State Papers, p. 2. “I due Governi st impegnano a sottoporre 
ad una procedura di conciliazione o di arbitrato le questioni che sorgeranno tra di loro e che 
non abbiano potulo essere risolte con + normali mezzi diplomatici, senza aver ricorso alla forza 
dellearmt. Trai due Governi di comune accordo saranno scambiate note circa il modo di scegliere 
‘gli arbitri.” 124 Martens, Recueil (8e Série), Vol. 28, p. 341. 

15 Cf. statement by Aloisi, Council, May 25, League of Nations Official Journal, 1935, p. 641. 

3$ In point of fact, the Commission established in accordance with Article 5 operated as a 
Commission of Arbitration rather than as a Commission of Conciliation. ‘‘De la concilia- 
tion,” stated one-of the arbitrators, ‘‘nous retiendrons seulement qu’accordant à Parbtirage, 
avec la souplesse la plus grande, les facilités les plus larges, il sera conduit à sa fin de justice 
dans lespri de paiz le plus amical.” Cited in La Pradelle, Le Conflit Italo-Kthiopien 
(Editions Internationales, Paris, 1936), p. 171. 

17 League of Nations Official Journal, 1935, pp. 546-550. 
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Subsequent to the decision of the Council on April 15, the Ethiopian Gov- 
ernment by communications addressed to the Secretary General of the League 
on May 11, 20 and 22, stated that the Italian Government had refused to 
reply to the proposal that May 10 be fixed as the date for the simultaneous 
designation of arbitrators and had refused to submit to arbitration the inter- 
pretation of the boundary treaty of May 16, 1908, between the two parties in 
relation to the sovereignty over Wal Wal. The Ethiopian Government re- 
' quested that the Council “should decide that unless Italy agrees that the 
arbitrators should interpret the Treaty of May 16th, 1908, and pronounce on 
all the incidents which have occurred since November 23rd last in the vicin- 
ity of the Somali-Ethiopian frontier, it will take up the dispute itself 
and make a full enquiry and examination on the basis of Article 15 of the 
Covenant,’ 18 

On May 25, 1935, the Council adopted two resolutions of importance for 
the procedure which preceded the September sessions of the Council and the 
Assembly. According to the first resolution it was stated that inasmuch as 
direct negotiations within the meaning of Article 5 of the Treaty of 1928 had 
been exhausted, and inasmuch as the two Governments had agreed to fix 
August 25 as the date on which the procedure of conciliation and arbitration 
should be concluded, the Secretary General of the League of Nations should 
inform the members of the Council of the progress in the development of the 
arbitration. The second resolution provided that the Council, leaving full 
liberty to the parties to settle the dispute in conformity with Article 5 of the 
Treaty of 1928, would meet if, in default of an agreement between the four 
arbitrators for the settlement of the dispute, an understanding should not 
have been reached by July 25 between the arbitrators as to the selection of a 
fifth arbitrator, and that the Council would meet in order to examine the 
situation if no settlement of the dispute by conciliation or arbitration should 
have been reached on August 25. 

In respect of these resolutions the representative of Ethiopia specifically 
asked the Italian representative to indicate his agreement to the propositions 
that the jurisdiction of the arbitrators should extend to the interpretation of 
treaties and agreements concerning the frontier; that the Italian Government 
should abstain from sending additional troops, munitions or specialists to 
East Africa, and that the Council in leaving to the two parties full liberty to 
settle their dispute in accordance with Article 5 of the Treaty would not 
thereby be divesting itself of interest in and surveillance of the development 
of the procedure before the Council. 

In reply to the questions of the Ethiopian representative, Baron Aloisi 
stated “That the Italian Government does not in any way intend to limit the 
mission entrusted to the arbitrators under the terms of the Treaty of 1928, but 
it cannot in any circumstances agree to their extending their survey to frontier 
questions.” 7° 


18 League of Nations Official Journal, 19385, pp. 720-723. 19 Ibid., pp. 689-642. 
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During the months of June? July, and August, 1935, various seaatintena 
took place between the Powers signatory to the tripartite agreement of 
December 13, 1906, concerning Ethiopia, with a view to a solution of the 
Ethiopian dispute. Various exchanges of territory were envisaged in the 


_ course of these negotiations.*4 


It it not the intention of the writer to set forth the various circumstances 
which led on July 9 to the failure of the four arbitrators to reach an agree- 
ment upon the fundamental question as to the competence of the tribunal 
with regard to the determination of the sovereignty over Wal Wal”? Suffice 
it to say that on the same date the agent of the Ethiopian “Government before 
the Italo-Ethiopian Arbitration Commission, in transmitting to the Secretary 
General copies of the three separate awards pronounced on that date, re- 
quested the Secretary General to draw the attention of the members of the 
Council to the extreme urgency of intervention by the Council. 

_ On August 3 the Council adopted two resolutions, the first of which pro- 

vided “that the Commission has not to take into account the circumstance 
that Walwal is under the sovereignty of one or other of the two parties, but 
miust concern itself solely with the other elements in the dispute relating to 
the Walwal incident.” According to the second resolution the Council de- 
cided to meet in any event on September 4 in order “to undertake the general 
examination, in its various aspects, of the relations between Italy and 
Ethiopia.” 32° (Italics added.) 

These resolutions call forth two. observations. In the first place, it might 
be queried whether the Council had not somewhat exceeded its rôle by defining 
the competence of the Commission, a question which might properly have 
been decided by the Commission itself by interpretation of the compromis.*4 
In the second place, it is important to note that by the second resolution of 
August 3 the Council had finally decided to take cognizance of the dispute in 
its general aspects as distinguished from the problems arising out of the Wal 
Wal and related incidents which had, to a large extent, occupied the attention 


of the.Council until that time. However, it is also to be noted that Articles 


11 and 15 of the Covenant had been invoked in the months of January 
and March, 1935, by the Ethiopian Government, and that in respect of the 
question as to which of those two articles should form the basis of the exami- 
nation to be undertaken by the Council on September 4, no indication was 
afforded by the text of the resolution in question. __ 

Finally, on September 3, 1935, after the designation of a fifth arbitrator, 
the Commission of Arbitration rendered its final award,® according to which 


t To be noted is the Ethiopian proposal of June 19 for the dispatch of neutral observers 
to examine into Italian military activities along Ethiopian frontiers. League of Nations 
Official Journal, 1935, pp. 972-973. 

n Cf. Le Temps, July 3, 1985; ibid., July 19. z Cf. La Pradelle, op. cit., pp. 167-610. 

#3 League of Nations Official Journal: 1985, pp. 967-968. 

u Cf. La Pradelle, op. cit., pp. 488-443. 

# Printed in this JOURNAL, Vol. 29 (1985), p. 690. 


TTALIAN-RTHIOPIAN DISPUTE AND THE LEAGUE OF NATIONS 621 


neither the Italian nor the Ethiopian Governments could be held responsible 
for the incident at Wal Wal on December 5, 1934; nor was any international 
liability to be incurred for the incidents subsequent thereto. The following 
day, September 4, in conformity with the second resolution of the Council on 
August 3, that body met to consider in general the dispute between Italy and 
Ethiopia. On that day the representative of Great Britain reported, as he 
had promised at the August session of the Council, upon the results of the 
tripartite negotiations pursued at Paris from August 16 to August 18. The 
proposals made at that time by France and Great Britain concerning wide- 
sweeping reforms to be undertaken in Ethiopia with the collaboration of 
Great Britain, France and Italy, the granting of special rights to Italy without 
prejudice to recognized rights of France and Great Britain, and territorial 
adjustments between Italy and Ethiopia, were rejected by the Italian 
Government.”® 

On the same day the Italian Government submitted to the League of Na- 
tions an extensive memorandum setting forth the various general and specific 
grievances held by Italy against Ethiopia.?7 It is to be noted that the Italian 
Government thus on September 4, after the arbitral award of the preceding 
day, finally delivered to the League what might be considered as its reply to 
the Ethiopian memorandum of January 15. 

Two days later the Council adopted the proposal of its president to establish 
a subcommittee of five “to make a general examination of the Italo-Ethiopian 
relations and to seek for a pacific settlement.” 28 It is to be noted that no 
reference was made to Article 15 of the Covenant as a basis for the efforts of 
conciliation to be pursued by that committee. Representatives of the United 
Kingdom, France, Poland, Spain and Turkey were appointed as members of 
the committee. 

The Assembly of the League of Nations convened three days later on 
September 9. No action was taken at that time by that organ of the League 
inasmuch as the Ethiopian dispute had not been placed upon its agenda. On 
September 11 the delegate of Ethiopia formally requested before the As- 
sembly “the immediate despatch of an international commission of enquiry 
to ascertain the truth of the complaints brought against her.” 2® That 
representative also stated any suggestion from the League calculated to 
raise the economic, financial or political level of Ethiopia would be favorably 
received by that state.®° These statements were to form in a large measure 
the justification for the proposals of the Committee of Five. 

The mission of the Committee of Five was confined exclusively to that of 
conciliation between the parties to the dispute. It will be recalled in this 
respect that the decision of the Council on September 6 establishing that 

2 League of Nations Official Journal, 1935, pp. 1133-1184. — 

27 Ibid., p. 1355 et seg. -Cf. also p. 1135. 38 Thid., p. 1145. 

23° League of Nations Official Journal, 1935, Spl. Supp., No. 138, p. 51. Cf. also, supra, 


p. 620, note 20, the request made by the Ethiopian Government on June 19. _ 
30 Thid., pp. 49-50. at League of Nations Official Journal, 1985, p. 1622.- 
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Committee provided merely for “a general examination of Italo-Ethiopian 
relations” for the purpose of a pacific settlement. In view of this fact the 
Committee, although it examined the memorandum of the Italian Government 
of September 4 containing the complaints which that Government preferred 
against the Ethiopian Government, confined its action to noting the accusa- 
tions brought by the Italian Government against Ethiopia as well as the ob- 
servations in regard to them on the part of the Ethiopian delegation. The 
Committee “expressed no opinion on the documents furnished by the two 
Parties.” 3 The proposals ® communicated by the Committee of Five to the 
Ethiopian and Italian representatives on September 18 provided, briefly, for 
reorganization of the public services in Ethiopia such as police, public works, 
communications, health, education, budget, and financial administrations, 
the judiciary, et cetera, and, on the other hand, for certain territorial ex- 
changes between Italy and Ethiopia in the region of the Somaliland Coast. 
Furthermore, according to this plan, the United Kingdom and France would 
consent to recognizing a special Italian interest in the economic development 
of Ethiopia.*4 
On September 21 there was published on behalf of the Italian Cabinet a 
communiqué stating that the Council of Ministers “had decided to consider 
these proposals as unacceptable, inasmuch as they did not offer a minimum 
basis sufficient for conclusive realisations which would finally and effectively 
take into account the rights and vital interests of Italy.” 3 On the following 
: day a formal note of rejection was communicated to the League by the Italian 
delegate. On September 23 the Ethiopian Government announced its ac- 
ceptance of the proposals of the Committee of Five, stating that it was 
“willing to open negotiations immediately on the basis of those suggestions 
and communications.” 36 
The Report of the Committee of Five was formally presented on Septem- 
ber 26 to the Council of the League of Nations. In view of the rejection of 
the proposals, the Council did not proceed to the adoption of that Report, the 
president merely stating that although the efforts of that Committee to find a 
pacific solution of the dispute had not proved successful, “it would be wiser 
not to announce that the mission of the Committee of Five is at an end.” 87 


4 League of Nations Official Journal, 1935, pp. 1620-1621. 

3 According to the Committee, its proposals were based upon the obligation to respect the 
independence, territorial integrity, and security of all states members of the League and on 
the necessity of assuring good relations between such members. Ibid., p. 1621. 

4 Ibid., pp. 1621-1624. 

% Le Temps, Sept. 22, 1935. 

# League of Nations Official Journal, 1985, p. 1626. 

31 Cf. speech by Secretary of State for Foreign Affairs Eden before the House of Commons 
on Feb. 24, 1936, in respect of the Report of the Committee of Five: “ . . . in the view of 
His Majesty’s Government that Report still represents the basis upon which any further 
attempts at conciliation should be made . . . I am sure that there would be no hesitation 
among their [Italy’s and Ethiopia’s] fellow members in agreeing that the machinery of the 
Committee of Five is still available.” 309 Parl. Deb., pp. 81-82. 
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“T would remind you”, stated the president, “that conciliation is always pos- 
sible until the Council’s report, under paragraph four of Article 15 of the 
Covenant, is definitely adopted.” 38 

The Council accordingly, on the same day, decided to draft its report 
under paragraph 4 of Article 15 and to that end instituted a committee (Com- 
mittee of Thirteen) consisting of the representatives of all the members of 
the Council, with the exception of the parties to the dispute.®® 

In the meantime, by a telegram of September 25 the Emperor of Ethiopia 
announced to the League the withdrawal of Ethiopian troops for thirty kilo- 
meters from the frontier. By a second telegram of September 28, notification 
was given to the League that the Ethiopian Government contemplated a gen- 
eral mobilization beyond the thirty-kilometer zone. On October 2 the Em- 
peror of Ethiopia announced to the League that Italian troops had violated 
the frontier south of Mount Moussa Ali in the Province of Aussa between 
that mountain and the frontier of Ethiopia and French Somaliland. In the 
same telegram there was formulated the proposal for the dispatch of observers 
to report on the violation of Ethiopian territory.“ 

On October 5, 1935, the Committee of Thirteen delivered its Report to the 
Council. That report recalled the procedure which had been followed before 
the League in respect of the Italo-Ethiopian dispute, referred to the various 
attempts which had been made toward the settlement of the dispute as well as 
to the military movements on the frontier which had taken place at the begin- 
ning of October, mentioned the legal situation resulting from the treaties to 
which Italy and Ethiopia, as well as other countries were parties, and, after 
referring to the respective merits of the attitude of Italy and Ethiopia toward 
the efforts on the part of the League of Nations to obtain a pacific solution for 
the dispute, stated that “the only recommendation which it [the Council] 
makes is that any violation of the Covenant should immediately be brought 
to an end,” 4 

On the same day as the submission of the draft report presented by the 
Committee of Thirteen, the Council proceeded to set up a Committee of Six, 
consisting of representatives of the United Kingdom, Chile, Denmark, France, 
Portugal and Rumania, to study the Report of the Committee of Thirteen 
in the light of recent developments. The report of that Committee, delivered 
to the Council on October 7, after setting forth the various movements of 
troops along the frontiers of Ethiopia, as well as a proclamation on the part 
of the High Italian Commissioner in East Africa on October 3, and after re- 
ferring to the stipulations of Articles 12, 138 and 15 of the Covenant, stated 
that the Committee had come to the conclusion that the Italian Government 


3 League of Nations Official Journal, 1935, p. 1201. 

3 Thid. 10 Tbid., p. 1603. 

t League of Nations Official Journal, 1935, pp. 1605-1619. “Any solution of the problem 
of Italo-Ethiopian relations had to be founded on the respect due to the independence, 
territorial integrity and security of all the States members of the League.” (p. 1619.) 
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had had recourse to war in violation of the obligations which it had assumed 
under Article 12 of the Covenant, for the reason that such hostilities on the 

part of Italy had taken place before the expiration of a period of three months 

after a report by the Council. In respect of Article 16 the report stated that_ 
lit was not necessary that war be be formally declared i in order that Article 16 _ 
be applicable.. ~ 7m7 ~ 

~~ On October 7 the Council proceeded to the TE and adoption of the 
Reports of the Committees of Six and Thirteen. With the exception of Italy, 
the members of the League represented on the Council voted in favor of the 
adoption of the Report of the Committee of Thirteen.4? In respect of the 
report presented by the Committee of Six, it is significant that the members 
of the Council, other than the Italian delegate, did not adopt the report but 
merely declared themselvés in agreement with its conclusions.*® In other 
words, as the representative of Italy pointed out to the Assembly,** the Coun- 
cil took no decision declaring that Italy had resorted to war in eer of 
the obligations of Article 12 of the Covenant. - 

The Report of the Committee of Six and the Minutes of the Council meet- 
ing of that date were transmitted to the members of the League of Nations *° 
and to the Assembly, which convened on October 9 and which, on the fol- 
lowing day, adopted a recommendation taking cognizance of the opinions 
expressed by the members of the Council at the Council’s meeting of October 7. 





a“ 


From October 11 to November 6, 1985, the Voting of Sanctions 


On October 10, before the adjournment of the sixteenth session of the As- 
sembly, a recommendation was adopted by the Assembly which provided for 


1 Article 16 of the Covenant.“* On the following day at the first meeting of 
the Committee of Codrdination, a subcommittee of sixteen, later to become the 
Committee of Eighteen, was established. At the same time, a subcommittee 
of financial experts was also constituted. 

At a second meeting of the Committee of Codrdination on thé same day, a 


a League of Nations Official Journal, 1985, p. 1223. 

“ The president stated at that time: “I take note that fourteen Members of the League of 
Nations represented on the Council consider that we are in presence of a war begun in dis- 
regard of the obligations of Article 12 of the Covenant.” Ibid., p. 1226. The Italian repre- 
sentative requested a further delay to enable him to get into touch with his government. 
This request was refused by the president of the Council in view of the urgency of a decision. 
The president observed: ‘However anxious the members of the Council may be courte- 
ously to take account of the convenience of one of their colleagues, they cannot allow that 
anxiety to take precedence over a primary duty.” Jbtd., p. 1225. 

“ Ibid., Spl. Supp., No. 188, p. 118. 

€ League of Nations Official Journal, 1985, p. 1226. 

# Ibid., Spl. Supp., No. 188, pp. 113-114. 
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report by the Committee of Sixteen (which at that time numbered 17 by 
reason of the election of a chairman), containing what was termed proposal 
No. I removing the embargo on the export of arms, ammunition and imple- 
ments of war to Ethiopia and placing such an embargo on those exports to 
i Italy, was adopted by the Committee of Codrdination. On October 14 pro- 
posal No. II of the Committee of Eighteen (formerly Committee of Seven- 
teen), concerning financial measures, was adopted. Proposal No. II con- 
cerning the prohibition on the importation of Italian goods, and proposal 
No. IV providing for an embargo on exports to Italy, as well as proposal No. V 
providing for the organization of mutual support by the replacement of im- 
ports from Italy by imports from sanctioning states, and by other measures, 
were adopted on October 19.47 On October 31 the Committee of Codrdina- 
tion, by a resolution of that date, decided to fix November 18 as the date for 
the entry into force of the measures contained in proposals III and IV. 
Finally on November 6 the Committee of Eighteen adopted proposal No. 
IV-A which provided in principle for an embargo upon the export of petroleum 
and related products to Italy. *8 It is also to be noted that on November 6 
the Committee of Eighteen established a subcommittee to follow the applica- 
tion of the sanctions. ne 


The Hoare-Laval. Proposals, November 6 to December 19, 1935 


Although the Committee of Eighteen had decided on November 6 in favor 
of the adoption in principle of an embargo on the export of petroleum and 
related products to Italy, various events subsequently intervened to prevent 
homologation of that decision by the Committee of Coördination. In effect, 
after the middle of October, 1935, conversations were being pursued between 
representatives of Great Britain, France and Italy with a view to arriving 
at a settlement of the dispute.*® 

At a meeting of the Codrdination Committee on October 31, the repre- 
sentative of France, M. Laval, stated “I shall . . . stubbornly pursue my at- 
tempts—from which nothing will deter me—to seek for elements that might 
serve as a basis for negotiations. It is thus that I have initiated conversa- 
tions, without the slightest intention, however, of putting the results into final 
shape outside the League. Itis only within the framework of the League that 
proposals can be examined and decisions reached.” 5° At that same meeting 


“7 Cf. League of Nations Official Journal, Spl. Supp., No. 145, pp. 14-27. 

48 Although by an identic note addressed on Nov. 12 to the states members of the Com- 
mittee of Eighteen, the Italian Government protested against the application of sanctions to 
Italy, it subsequently denied having issued a statement to the effect that an embargo on 
petroleum would be considered an act of hostility. In the view of the Italian Government 
such an embargo was rather to be considered as a distinctly unfriendly gesture. Le 
Temps, Dec. 1, 1936. 

13 During the week of Oct. 25 there appeared in the press statements concerning Italian 
desiderata in respect of a solution to the conflict. Cf. Giornale d'Italia, Oct. 25; Le Tempe, 
Oct. 26, 1935. 58 League of Nations Official Journal, Spl. Supp., No. 146, p. 8. 
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the representative of Great Britain, Sir Samuel Hoare, stated: “It is common 
talk that, during the last few days, there have been conversations taking 
place between Rome, Paris and London on the possibilities of such a settle- 
ment. .. . Nothing is further from our minds than to make an agreement 
that is not acceptable to all three parties to the controversy ... the League, 
Ethiopia, and Italy.” 5! 

After the statements by the representatives of Great Britain and France, 
M. Van Zeeland stated, on behalf of Belgium, in respect of such negotiations: 
“In the circumstances, does it not seem right that efforts towards conciliation 
should, from this moment, be placed under the auspices and within the frame- 
work of the League itself?” This statement and its implications as to the 
relationship between the League and the efforts pursued by Great Britain 
and France to bring about a peaceful solution of the conflict were widely 
misinterpreted and gave rise to the erroneous belief that the Committee of 
Coordination, itself not an organ of the League, had given on behalf of the 
League a mandate to Great Britain and France to pursue efforts at con- 
cilation.5? 

On November 25 it was announced that the Committee of Eighteen had 
been summoned for November 29 to examine the question of an embargo upon 
petroleum, coal, iron, steel, et cetera, but that such meeting had been post- 
poned by reason of the fact that Premier Laval would be unable to attend 
because of the political situation which demanded his presence at Paris. 
However, on November 28, by a communiqué issued by the Secretariat of the 
League, it was announced that the Committee of Eighteen had been sum- 
moned for December 12. On December 10 by a telegram to the British 
Ambassador in Rome to be communicated to the head of the Italian Govern- 
ment, the British Secretary of State for Foreign Affairs stated in respect of 
the efforts pursued by that Government and the French Government: “They 
[M. Laval and Sir Samuel Hoare] have consequently decided to communicate 
to him [Signor Mussolini] at once, strictly confidentially, all the proposals 
which their Governments would propose to submit to the Committee of Five 
. . . If, as they hope, this reply in principle is favourable, the French and 
United Kingdom Governments will immediately take the necessary steps in 


League of Nations Official Journal, Spl. Supp.,; No. 146, p. 9. 

58 See the statements by the representatives of Switzerland and Peru at the meeting on 
Oct. 31. At that time the representative of Spain, M. de Madariaga, called attention to the 
fact that the Committee of Cotrdination could grant no such mandate, as did also the repre- 
sentative of Poland. The Committee itself did not proceed to a vote upon the proposition 
of the Belgian delegate, the chairman, Vasconcellos, merely stating: “I feel I am speaking for 
the Committee in saying that the Members of the League assembled in this Committee note 
the hope expressed by the first delegate of Belgium and give it their full approval.” The 
Chancellor of the Exchequer, Neville Chamberlain, stated on Dec. 19: “. . . the discussions 
between the officials in Paris were undertaken in pursuance of that mission which had been 
entrusted to our two Governments by the League itself. . . . It was suggested in a Commit- 
tee of the League—the League knew that this task was to be undertaken by the two Govern- 
ments, and the League approved of it.” 807 Parl. Deb., p. 2113. 
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order that the Committee of Five may be called together on the 12th Decem- 
ber. In that case the meeting of the committee might modify the object of 
the meeting of the Committee of Eighteen which is fixed for the same day.” °8 

The so-called Hoar Ae Plan was banded to the Italian Government in 
the late afternoon of December 11, 1935, and delivered to the Ethiopian 
Ministry of Foreign Affairs on the morning of December 13. Although the 
Ethiopian representative in Paris had vainly requested of the French For- 
eign Office preliminary information as to the details of the Hoare-Laval 
Plan, it is doubtful whether, in view of the tripartite negotiations of October 
and November, the Italian Government was in ignorance as to certain of 
its essential terms. It is not the intention of the writer to digress at this 
point in order to examine the attitude of the Italian and Ethiopian Gov- 
ernments, respectively. Suffice it to say that such a proposal, providing 
as it did for considerable loss of territory on the part of Ethiopia and the 
establishment of a large sphere of Italian influence in the southern half of 
that country, did not meet with the approval of the Ethiopian Government. 
There is, however, reason to believe that the plan as finally proposed to the 
two parties considerably exceeded the expectations of the Italian Govern- 
ment and that its attitude of reserve was not dictated by doubts as to the 
merits and advantages of the proposal. 

On December 12 in order more effectively to assure the safeguard of its 
rights and position, the Ethiopian Government requested that the Assembly 
be convened for a debate on the proposals. It was, naturally, the hope of the 
Ethiopian Government that it might elicit the support of the small states 
members of the League which were not members of the Council. However, on 
the following day a telegram was communicated to the Ethiopian representa- 
tive from the Secretary General of the League of Nations to the effect that the 
president of the Assembly had decided that it would be preferable for the 
Assembly to await the outcome of the debate in the Council, inasmuch as the 
Council was the organ to which the dispute had been submitted.54 

Although it had been the original intention of the British and French 
Governments to submit the proposals in question to the Committee of Five,” 
the remaining members of the Committee of Five were of the opinion that 
that Committee was not competent to examine such proposals. The Hoare- 
Laval Plan was accordingly submitted to the Council. 

At the time of the convening of the Council on December 18, it was already 
apparent that the Hoare-Laval Plan had proved to be an abortive attempt 
at conciliation and the resignation on that same day of the British Secretary 
of State for Foreign Affairs, as well as the opposition of the Ethiopian Gov- 
ernment, appeared to seal the fate of the proposals. The Ethiopian Govern- 
ment, however, refrained from a categorical refusal of the proposal and 
confined its statements to the voicing of objections thereto, so as to avoid any 


s White Paper, Cmd. 5044, p. 14. M" League of Nations Official Journal, 1936, p. 42. 
u Cf. White Paper, Cmd. 5044, pp. 13 and 14. 
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prejudice to the action of the Council and the Assembly by reason of ai 
irrevocable position taken by the Ethiopian Government. 

On the following day the Council adopted a resolution of significance in 
regard to the Hoare-Laval conciliation proposals and in regard to the general 
attitude of the Council towards subsequent attempts at conciliation. By 
the terms of that resolution the Council stated that in view of the preliminary 
character of the suggestions the Council did not consider itself. called upon to 
express an opinion in regard to them for the present. Furthermore, the Coun- 
cil instructed the Committee of Thirteen, “bearing in mind the provisions of 
the Covenant, to examine the situation as a whole, as it may appear in the 
light of the information which the Committee may procure.” °° This last 
phrase of the resolution served as the basis not only for the efforts of the 
Committee of Thirteen during the months of March and April, 1936, to 
effect a settlement of the dispute within the framework of the League, but 
also as a basis for inquiries by that committee into alleged violations of the 
laws of war. 

On the same day, shortly after the adoption by the Council of the above- 
mentioned resolution.the Committee of Eighteen met, and noting that the 
situation remained unchanged since its last meeting, authorized its president 
to keep in touch with the Chairman of the Committee of Thirteen in regard 
to the next meeting of the Committee of Highteen. The ee of the.em- 
bargo on petroleum was thus indefinitely postponed. 


Interim Period, December 19 to February 12, 1986 


Scarcely had the proposals contained in the Hoare-Laval Plan been dis- 
posed of by the resolution of the Council on December 19, when, at the end of 
December, a fresh but abortive attempt was made at conciliation. At that 
time a representative « of the Holy See was delegated to depart for Ethiopia 
with a view to inquiring as to a basis for settlement. Upon the intervention 
of the Ethiopian Government in the early days of January, 1936, the repre- 
sentative in question, who was at that time at Marseille on the point of sail- 
ing, was requested to cancel his trip. Although the Ethiopian Government 
had been favorably inclined towards such mediation, it was felt that any 
attempt at direct negotiation outside the League of Nations might serve as 
an embarrassing precedent and be prejudicial to the efforts at conciliation on 
the part of the League of Nations. 

Atthe same moment, in January, 1936, at which time the decision was taken 
to decline the offer of mediation by the Holy See, information was accorded 
to the Ethiopian delegation that the Italian Government was disposed to- 
wards a cessation of hostilities and a settlement of the dispute, and the im- 
pression prevailed among League circles at that time that another attempt 
at conciliation might prove successful. 

It was in a large measure due to that prevailing i impression that the Com- 


i League of Nations Official Journal, 1986, p. 14. 
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mittee of Eighteen, it will be recalled, had, on December 19, postponed con- 


sideration of an embargo on petroleum. It was felt that consideration of 


that question should be deferred until all efforts at conciliation had been 
exhausted. oo 

In view of these considerations and apprehensive lest the informal sugges- 
tions for further proposals of conciliation might have been advanced merely 
for the purpose of postponing further attempts towards securing the applica- 
tion of an embargo on petroleum, the Ethiopian Government, by a letter of 
January 20, 1936, to the Secretary General of the League of Nations, formally 
set forth requests to be presented to the Council, which met on that date. 
The Ethiopian Government reiterated its demand for application, without 
further delay, of additional sanctions. It referred to its request presented 
on January 3 that a committee of inquiry be established for examination of 
alleged violations of the laws of war as well as to its request presented on No- 
vember 1, 1935, for financial assistance, stating that the Eleventh Assembly 
of the League of Nations had approved a draft international convention for 
financial assistance to the victim of aggression.5? In respect of the proposals 
for an immediate settlement of the dispute the Ethiopian Government de- 
clared that it could not recognize rights granted by treaties such as the Treaty 
of December 13, 1906, concerning Ethiopia, to which that Government was not 
a party. Furthermore, the Ethiopian Government declared “that any pro- 
posal for the settlement of the conflict must observe the fundamental princi- 
ple by which the Committee of Five was guided in September 1935, and which 
was again asserted by the Committee of Thirteen in its Report of October 5th, 


1935,” 58 namely, that “Any solution of the problem of Italo-Ethiopian rela- 
. tions had to be founded on the respect due to the independence, territorial in- 
. tegrity and security of all the States Members of the League.” The 


Ethiopian Government added, however, that the plan of the Committee of 
Five should be accepted merely as a basis of negotiation on the clear under- 
standing that such a plan had been asked for by the Ethiopian Government 
without any connection with the Italo-Ethiopian conflict. 

On January 23 the Committee of Thirteen presented to the Council a report 
resulting from its examination of the situation on the basis of the mandate 
accorded to it by the resolution of the Council of December 19, 1935. In 
that report the Committee of Thirteen declined to reply directly to the re- 
quest of the Ethiopian Government for the application of an embargo on 
petroleum and other sanctions. It merely observed that such measures were 
being supervised by the Codrdination Committee and by the Committee of 
Eighteen. In respect of the request for financial assistance, the Committee 
of Thirteen stated that the convention for financial assistance had not come 
into force and that there appeared “to be no possibility of providing for the 


‘7 A further argument was to the effect that inasmuch as the League had already in time 
of peace granted financial assistance to Danubian countries, it could a forttort grant such 
assistance to a victim of aggression. £8 League.of Nations Official Journal, 1936, p. 258. 
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organisation of financial assistance at the present moment.” 5° The Com- 
mittee of Thirteen further noted that an impartial inquiry into the conduct 
of hostilities appeared to be of “less value” and that inasmuch as the Ethio- 
pian Government did not press its request, the Committee for its part did not 
think it advisable-to comply with the request in the present circumstances. 
In effect, at the time of the discussions at the January session of the Council 
it became apparent to the Ethiopian Government that an attempt was being 
made to convert into a political mission the proposed commission of inquiry | 
` into the conduct of hostilities and it therefore declined to press its request for 
such an inquiry. ` 

Finally, the Committee of Thirteen stated that it would continue to watch 
for opportunities for peaceful settlement. 

The day before the adoption by the Council on J anuary 23, 1936, of the 
Report of the Committee of Thirteen, there was held a meeting of the Com- 
mittee of Eighteen at which it was decided to establish a subcommittee of 
experts to study the technical aspects of a possible embargo on petroleum.® 
The subcommittee of experts delivered on February 12 a report to the effect 
that a period of three to three and one-half months would be required before 
an embargo on the export of petroleum and related products to Italy could 
be effective. The report in question was thereupon placed upon the agenda 
of- the Committee of Eighteen which met on- March 2 to decide upon the 
adoption of an embargo on the export of petroleum to Italy. 


February 18 to April 20, 1986, Efforts at Conciliation 


The period which runs from the date of the report of the Subcommittee of 
Experts established by the Committee of Eighteen to the final decision of the 
Council on April 20 disposing of efforts at conciliation by the Committee of 
Thirteen, clearly marks the climax, both military and diplomatic, of the 
Ethiopian dispute. . 

On the same day as completion of the diore manone report of the Sub- 
committee of Experts there took place on the northern front the battle of 
Amba Aradam which was to culminate five days later in an Italian victory 
marking the first advance southward from Makalé where the Italian lines 
had been held since November 8. The Italian advance towards Addis Ababa 
dated from that period. During the month of March, 1936, by means of 
gas attacks on, the northern front, the Italian army was able gradually to 
demoralize the Ethiopian forces and, by the end of March, to break their 
resistance so that the gradual advance, which had accompanied the Italian 
offensive commenced on February 12, became, during the month of April, 
a rout of the Ethiopian troops. By April 16, when the Committee of 


Teague of Nations Official Journal, 1936, p. 106. 
u League of Nations Official Journal, 1936, Spl. Supp., No. 148, p. 9. 
& Marshal Badoglio was reported at ‘that time ” have declared, “Ce n’est plus la guerre, 
c'est la chasse.” 
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Thirteen met to prepare its final report adopted by the Council on April 
20, Deasié, the former headquarters of the Ethiopian army on the northern 
front, had fallen into Italian possession. Three weeks later, on May 5, the 
Italian forces occupied Addis Ababa. 

Such was the military situation prevailing during the negotiations which 
we now come to consider. 

The Committee of Eighteen met on March 2 to consider, first, the report 
of the subcommittee established to follow the application of the measures pro- 
vided for by the various proposals adopted in October and November of the 
preceding year by the Committee of Coérdination and the individual states 
members of the League. The second item on the agenda was the considera- 
tion of the report prepared on February 12, 1936, by the Subcommittee of 
Experts appointed to consider the technical aspects of an embargo on petro- 
leum. After consideration of the Report of the Subcommittee established to 
follow the application of the various sanctions adopted by the members of 
the League but before consideration of the report on the proposed embargo on 
petroleum, the representative of France, M. Flandin, suggested that another 
attempt be made at conciliation with a view to the termination of hostilities. 
M. Flandin observed that more than a month had passed since the Com- 
mittee of Thirteen had stated that the conditions were not propitious for 
conciliation, so that the circumstances might, in the meantime, have war- 
ranted a fresh attempt at settlement.“ 

Accordingly, on the following day, a meeting of the Committee of Thirteen 
took place, at which time that body adopted and dispatched to the belliger- 
ents “an urgent appeal for the immediate opening of negotiations in the 
framework of the League of Nations and in the spirit of the Covenant with 
a view to the prompt cessation of hostilities and the definite restoration of 
peace.” * In its appeal the Committee stated that it would meet on March 
10 to take cognizance of the replies of the two Governments. 

On March 5 the Ethiopian Government replied, agreeing “to the opening 
of negotiations, subject to the provisions of the Covenant being respected.” 
In addition, it noted that the proposal of the Committee of Thirteen was made 
and that the negotiations would be conducted in the spirit of the Covenant 
and in the framework of the League of Nations. It is to be remarked that 
in the reply no mention was made of a cessation of hostilities but simply con- 
sent was given to enter into negotiations, the reason being that the Ethiopian 
Government was unwilling to accept an armistice until it was reasonably cer- 
tain that negotiations would be concluded in conformity with the principles 
of the Covenant and that the offer of conciliation would not serve merely as 
a pretext for delaying application of the petroleum sanction. Furthermore, 
the Ethiopian Government was aware of the possibility indicated to it from 
an official non-League source that should an armistice be accepted, and should 


8? League of Nations Official Journal, 1936, Spl. Supp., No. 149, pp. 10-18. 
€ League of Nations Official Journal, 1936, p. 395. 
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there then take place the slightest clash between opposing forces, an attempt 
might be made on the part.of certain states, members of the League, to de- 
clare that the armistice had been violated by Ethiopian forces so that Ethiopia 

might, in turn, be declared aggressor with a view to justifying the removal of 
all sanctions against Italy. 

The Italian reply to the appeal of the Committee of Thirteen was for- 
warded to that body on March 8. According to that reply, the Italian Gov- 
ernment agreed “in principle to the opening of negotiations concerning the 
settlement of the Italo-Ethiopian conflict.” ™ 

On the preceding day, March 7, there was-communicated to various Buro- 
pean Powers the German denunciation of the Treaty of Locarno. As a result 
gated to the background and the Committee of Thirteen did not meet as it had 
proposed on March 10 to examine the replies of the belligerents, but delayed 
such examination until March 23, the day before the adjournment of = 
London session of the Council. - 

In the meantime, during the month of March, 1936, reports were current, 
although officially denied by the Ethiopian Government, that direct negotia- 
tions were in progress between the belligerents. In a memorandum of June 
29, 1936, submitted by the Italian Government to the Assembly of the League 
of Nations, that Government stated that it had “attempted to establish -con- 
fidential contacts, which took place at Athens and Jibuti between delegations 
of the two parties.” © Further attempts on the part of the Italian Govern- 
ment appear to have been made in Egypt at the end of April by a dele- 
gate of the Italian Government which that Government had attempted in 
vain to dispatch to Jibuti. The Ethiopian Government, however, as in the 
case of the attempted effort at conciliation by the Holy See at the beginning 
of the year, scrupulously refrained from any negotiations which were not 
under the auspices of the League of Nations. 

On March 20 the Ethiopian delegation, by a communication to the Com- 
mittees of Thirteen and of Eighteen, to the Council and to the members of 
the League of Nations, denied the accuracy of statements to the effect that 
direct negotiations had been opened with a view to the settlement of the con- 
flict. “The Ethiopian Government,” it was stated, “will always refuse to 
enter into any direct negotiation; it will only agree to negotiate within the: 
framework of the League and through the agency of the League.” 88 

At its meeting on March 23 the Committee of Thirteen instructed its Chair- 
man, M. de Madariaga, to get in touch with representatives of the two bellig- 
erents for the purpose of arriving at a basis of negotiation and, further, in - 
view of the repeated protests by the Ethiopian Government against the use 
of gas on the northern front, to call the attention of the Italian Government 

4 League of Nations Official Journal, 1936, p.395. Likewise, the Italian Government in 
its note did not allude to the eventuality of an armistice. 
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to such protests. The Chairman of the Committee of Thirteen entered there- 
upon into conversations with representatives of the Ethiopian and Italian 
Governments. The Ethiopian representative maintained the view set forth 
in his declaration, above mentioned, of March 20, and stated that he would 
remain at the Chairman’s disposal for further conversations. The Italian 
representative stated that the proper procedure for communication with the 
Italian Government would be to request directly of that Government the 
designation of a delegate to enter into conversations with a view to concilia- 
tion. Accordingly on March 27 the Chairman of the Committee of Thirteen 
addressed a letter to the Italian Minister of Foreign Affairs requesting the 
designation of such a delegate. In its reply of April 2 the Italian Govern- 
ment stated that it was prepared to send a representative to Geneva imme- 
diately after Easter for the purpose of entering into such conversations. 
The Italian Government further extended to M. de Madariaga an invitation 
to come to Rome for an exchange of views with the head of the Italian Gov- 
ernment. 

On April 1 the Ethiopian delegation submitted to the League as well as to 
the Committees of Thirteen and Eighteen a declaration demanding financial 
assistance, the removal of obstacles and hindrances placed by certain states 
upon the transport of arms to Ethiopia, the reénforcement and completion of 
the sanctions required by Article 16 of the Covenant, and, finally, urgent 
representations at Rome in order to bring to an end the use of gas on the 
northern front.®? In the meantime the Chairman of the Committee of 
Eighteen decided to delay convening that Committee to consider an embargo 
on petroleum pending outcome of the negotiations which were being pursued 
by M. de Madariaga. 

In view of the seriously critical situation on the northern front and of the 
prolonged delay in the application of the petroleum sanction occasioned by the 
protracted negotiations arising out of the efforts at conciliation, the Ethiopian 
Government urgently dispatched a representative at the beginning of April to 
the Minister for Foreign Affairs of one of the states members of the Committee 
of Thirteen with a view to obtaining its support for putting an end to a diplo- 
matic situation which had become intolerable. In keeping with the attitude 
which that Power had consistently maintained, the Minister for Foreign 
Affairs could only refer the Ethiopian Government to the Chairman of the 
Committee of Thirteen. 

On April 8, 1936, that committee met to receive the report, dated April 4, 
of its Chairman concerning the status of the negotiations up to that date. 
At that time it was decided that its Chairman might well defer his visit to 
Rome until after further discussion before the Council. It was also decided, 
in deference to the desires of the Italian Government, to defer further 
negotiations until after Easter, namely, April 16, although such a decision 
met with the strenuous opposition of the British Government. 


67 League of Nations Official Journal, 1936, pp. 398-400. 
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Pending the arrival of the Italian delegate, the Chairman of the Committee 
of Thirteen pursued his conversations with the Ethiopian delegation which at 
that time firmly maintained its position that it could not accept negotiations 
other than those strictly within the framework of the League and within the 
spirit of the Covenant. The Italian Government finally stated its position on 
the arrival in Geneva of its representative on April 15. It was the view of the 
Italian Government that an armistice could not be negotiated until satisfac- 
tory preliminaries of peace had been concluded. The Italian representative 
stated that the negotiations for such preliminaries of peace could not be based 
on any situation other than the actual situation existing after six months of 
military operations; that such negotiations should be direct between the two 
belligerents and should take place at Ouchy. He stated, however, that his 
Government was prepared to consider any means of enabling the Committee 
of Thirteen to be kept informed of the negotiations. These propositions were 
unacceptable to the Ethiopian delegation, which, on April 16, requested the 
Committee of Thirteen to find that the Italian Government had not agreed to 
negotiate within the framework of the League and within the spirit of the 
Covenant and further to find that the time had come to apply all sanctions 
provided for by Article 16 of the Covenant.®® At that time the Ethiopian 
delegation was informed, however, by the Chairman of the Committee of 
Thirteen that it would be highly desirable no longer to insist upon negotia- 
tions within the spirit of the Covenant. . 

Following the rejection of the Italian proposals by the Ethiopian delega- 
tion the representative of Italy stated that his Government, while insisting 
upon the necessity of direct negotiations, would agree that the Committee of 
Thirteen be kept abreast of the progress of the conversations. It was im- 
possible, however, for the Ethiopian delegation to perceive any substantial 
change in the proposals made by the Italian delegate on April 15, and accord- 
ingly the negotiations were brought to an end. 

On April 18, the Committee of Thirteen completed its final report setting 
forth the failure of the negotiations for conciliation as well as of its efforts 
to elicit information from the Italian Government and from the Interna- 
tional Committee of the Red Cross concerning the alleged violations of 
the laws of war.®? This report was considered at a meeting of the Council 
on April 20. 

Two questions came before the Council at that time. The first, concerning 
the failure of the attempt made by the Committee of Thirteen to find a basis 
of settlement and a prompt termination of hostilities, gave rise to the sugges- 
tion on the part of the Italian delegate that a subcommittee be established 
for the purpose of examining inaccuracies in the report of the draft resolution 
to be adopted by the Council. The suggestion of the Italian delegate was not, 
however, adopted. In regard to the question of the alleged violation of the 


ss Note from the Ethiopian delegation, April 16, League of Nations Official Journal, 1936, 
pp. 401-403. 8° Ibid., pp. 359-378. 
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laws of war, a discussion arose as to the extent to which the Committee of 
Thirteen had jurisdiction in such matters. It will be recalled that the Com- ` 
mittee of Thirteen had, on March 23, authorized its Chairman to request from 
the Italian Government information in regard to the alleged violations. In 
its reply of April 3 the Italian Government had made reservations regarding 
the competence of the Committee of Thirteen to deal with such questions. 
Failing to receive adequate information from the Italian Government, the 
Committee of Thirteen in turn addressed, on April 8, a request to the Inter- 
national Committee of the Red Cross for such information as it had in its 
possession concerning the alleged violations. In response to this last request 
the International Committee of the Red Cross declared that it was unable to 
comply with the request for the reason that inasmuch as a Committee of 
Inquiry had been established for examination into such questions, the Com- 
mittee could not hand over its documentary material for the purposes of an- 
other inquiry bearing partly on the same facts. Furthermore, it was the view 
of the International Committee that its status as an international organ of 
the Red Cross precluded it from affording information for any inquiry other 
than that based upon the Geneva Red Cross Convention of 1929. The ques- 
tion of the competence of the Council and of the Committee of Thirteen in re- 
spect of an inquiry into the violations of the laws of war was affirmatively 
decided by the Committee of Thirteen, which was of the opinion that the 
Council, being seized of the dispute in all its aspects, possessed by virtue of its 
general competence the power to make inquiries into the conduct of hostilities, 
and that the Committee of Thirteen was competent by virtue of that phrase 
in the resolution of the Council of December 19, 1935, to which reference has 
already been made. It will be recalled that the phrase in question reads 
as follows: 


The Council instructs the Committee of Thirteen, bearing in mind the 
provisions of the Covenant, to examine the situation as a whole, as it 
may appear in the light of ‘the information which the Committee may 
procure. (Italics added.) 

At a meeting on April 20, 1936, the Council adopted a resolution which, 
for the purposes of the present discussion, brings to an end the critical period 
which runs from February 12 to the date under consideration. In that 
resolution expression is given to the regret of the Council that the information 
obtained by the Chairman of the Committee of Thirteen and the Secretary 
General showed that the effort at conciliation made by the Committee of 
Thirteen had not succeeded. In addition, the Council, by that resolution, 
addressed a “supreme appeal” to Italy that she bring to the settlement of the 
dispute with Ethiopia that spirit which the League of Nations was entitled to 
expect from one of its members. Finally, the Council by the resolution of 


+ April 20 reaffirmed that the Protocol of June 17, 1925, concerning the use of 


asphyxiating, poisonous and other gases, bound the parties to the dispute, and 


„recalled the importance which was attached thereto by all the signatories. 
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- Before the adjournment of the Council on April 20, various members of that 
body, including the representatives of the United Kingdom, the Argentine 
Republic and Australia, reaffirmed the necessity of maintaining sanctions. 
However, it was decided at that time that it would be desirable to delay 
further consideration of an oil embargo pending the outcome of the French 
elections which were fixed for the first week in May. On April.22, M. Vas- 
concellos, President of the Committee of Eighteen, stated that after consulta-' 
tion with other members of that committee he had come to the conclusion 
that a meeting of the Committee of Eighteen would not be advisable. 


April 20 to July 6, 1936, Termination of League Intervention 


Two weeks after the adjournment of the Council on April 20, took place the 
-departure of the Emperor from Addis Ababa and the seizure of the capital by 
the Italians. A few days later, on May 11, the Council met for its ninety- 
second session. The Italian representative, Baron Aloisi, withdrew from the 
Council when the Ethiopian delegate took his seat at the moment when the 
Ethiopian dispute came before the Council for consideration, the attitude of 
the Italian delegation being that the only sovereignty existing in Ethiopia was 
that exercised by the Italian Government. On the following day the Council 
adopted a resolution recalling the conclusions reached and the decisions taken 
in the matter of the Italo-Ethiopian dispute since October 5, 1935, stating 
that it was of the opinion that further time was necessary to permit its mem- 
bers to consider the situation created by the grave new steps taken by the 
Italian Government and, finally, stating that it would resume its deliberations 
on this subject on June 15.79 

The development of chief importance during the period which extended 
from the adjournment of the Council on May 13 to the convening of the 

_ Assembly on June 30, 1936, concerned the attitude of the various Powers in 
- regard to the continuation of the sanctions already being applied. The atti- 
tude adopted by the British Government was of particular importance in this 
respect by reason of the fact that its decisions were closely and immediately 
followed by the governments of other sanctionist Powers. On April 20 the 
Secretary of State for Foreign Affairs stated before the Council: 

I must make it clear that, in addition to the action under Article 16 
which has already been taken, His Majesty’s Government, as has re- 
viously been stated, are ready and willing to consider, together with their 
fellow-Members of the League, the imposition of any further economic 
and financial sanctions that may be considered necessary and effective 


- for the fulfilment of the obligation which we all of us bear, whether we 
like it or not, in this dispute.™ 


7 The Council did not meet to discuss the Ethiopian question until July 4, after the close 
of the Asaembly. 

"i League of Nations Official Journal, 1936, p. 378. In his speech before the House of 
Commons on Feb. 24 the British Secretary of State for Foreign Affairs declared in part as 
follows: I can assure the House that it remains the policy of His Majesty’s Government to 
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However, by the middle of May the attitude of the British Government 
appeared to have been modified in respect of sanctions and of the possibility 
of rendering them effective. - 

Prime Minister Baldwin stated on May 14 in an address before the Central 
Women’s Advisory Committee of National Union of Conservative and 
Unionist Associations: “. . . such sanctions are unlikely to succeed unless the 

: tries concerned are prepared to run the risk of war.” 12 On June 10 the 


- x 


-7 Chancellor of the Exchequer stated that the maintenance of sanctions or their 
intensification in order to preserve Ethiopian independence seemed to him to 
be “the very midsummer of madness.” 78 One week later, on June 18, the Fut Ig 
Secretary of State for Foreign Afairs stated in the House “there is no longer 

ny utility in continuing these measures as a means of pressure upon Italy.” ™ 
Two days later, the French Government declared its intention of raising Y“ 
the sanctions then being applied to Italy.75 

At the time of his departure from Ethiopia the Emperor formally com- 
missioned Bitoaded Wolde Tsadik, president of the Ethiopian Senate, to 
establish at Goré, in western Ethiopia, the headquarters of the Ethiopian 
Government. The Emperor, after arrival in Europe, succeeded in maintain- 
ing contact with the provisional government thus established. 

Such were the circumstances in which the Assembly convened on June 30, 
at the request, dated June 2, 1936, of the Government of the Argentine Repub- 
lic, to consider the situation created in Ethiopia. The Assembly was at that 
time faced with two general problems: the question of non-recognition of the 
Italian annexation proclaimed on May 9, and the question of the continuance 
in force of sanctions. In his opening address to the Assembly the delegate of 
the Argentine Republic took a strong and emphatic position in favor of non- 
recognition. Such an attitude appeared, however, not to have been shared by 
certain other delegates to the Assembly. Numerous speeches deplored the} 
failure of the League in the Ethiopian dispute but evidenced no intention of 
attempting to rectify the situation thus created. The principal delegate of 
the United Kingdom confined his observations on this point to the somewhat 
eryptic statement that “this Assembly should not in any way recognise Italy’s 
conquest over Ethiopia.” 7° l 

With regard to the question of the continuation of sanctions, agreement of 
the delegates was, with the outstanding exception of the delegation of South 
Africa, unanimous in favor of the removal of such measures for the reason 


maintain steady collective resistance to aggression and that they will be guided in their 
task by the spirit of the Covenant itself. There will be neither weakness nor wavering in 
this course until peace is signed.” 309 Parl. Deb., p. 80. 

7 London Times, May 15, 1936. 

73 Address before the Nineteen Hundred Club, ibid., June 11, 1986. 

% Statement by Secretary of State for Foreign Affairs, House of Commons, Parl. Deb., 
House of Commons, Vol. 313, p. 1201. 2 

7 Le Temps, June 20, 1936. 

78 League of Nations Official Journal, Spl. Supp., No. 151, p. 34. 
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that ahay action slone could change the de facto situation created in 

|» Ethiopia." 

' In view of the possibility that the Aasen might decide to close with- 
out passing a resolution concerning the Italo-Ethiopian dispute, the Ethiopian 
delegation on July 3 presented to that body two draft resolutions, one. of 
which provided that the Assembly “proclaims that it will recognise no annexa- 
tion obtained by force.” The second provided that, in order to afford to, 
Ethiopia that assistance to which it was entitled by Article 16 of the Covenant, 
the Assembly “decides to recommend to the Governments of the States Mem- 
bers to give their guarantee” to a loan of ten million pounds.” At the same 
meeting of the Assembly, that body adopted the proposal of its General Com- 
mittee providing that it, the General Committee, should be asked to draw 

` up a draft text for subsequent submission to the Assembly in the light of the 
considerations mentioned by the various delegations.”® 

An attempt was made on the morning of July 4 to secure the adoption by ’ 
the Assembly, without previous examination by the Ethiopian delegation, of 
the text prepared by the General Committee. Due to the strenuous protests 
on the part of the Ethiopian delegate, consideration of the text in question 
was postponed until 6:00 p.m. in order that the Ethiopian delegation might 
have an opportunity of examining the proposals: contained therein. 

The draft text in question states, first of all, that one of its parts relates to 
the question of non-recognition brought before the Assembly by the first 
resolution of the Ethiopian delegation on July 3. In that part of the text 
referred to by the General Committee the Assembly, “remaining firmly. at- 
tached to the principles of the Covenant, which are also expressed in other 
diplomatic instruments, such as the declaration of the American States dated 
August 3, 1932, excluding the settlement of territorial questions by force . `. 
recommends that the Council should invite from the Governments Members 
of the League any proposals which they might wish to make to improve the 
application of the principles of the Covenant.” 

In regard to the second resolution of the Ethiopian delegation requesting 
financial assistance, the text adopted by the General Committee states “that 
a similar request had been made by the Ethiopian delegation to the Council” 
and that the General Committee “refers, in this connection, to the report by 


. ™In reply to this argument Mr. Te Water stated: “Did the fifty nations, when they 
solemnly bound themselves to collective action under the Covenant of the League, make 
the successful resistance of Ethiopia a condition precedent to the fulfillment of their collec- 
tive obligation? . . . My Government . . . can find no new factor in the present situation 
which did not, in fact, or potentially, exist when it announced its decision from this place 
to honour its obligations and to participate in collective action against the aggressor nation. 
On the contrary, the destruction of Ethiopian sovereignty by Italy and the annexation of 
the territory of a country which at no time menaced the safety of Italy creates now the 
exact state of affairs which this League was designed to avold, and which we are all still 
pledged to prevent by every agreed means in our power, and to refuse to acknowledge.” 
League of Nations Official Journal, Spl. Supp.; No. 151, p.383. ° Jbid., p.60. 7 Ibid., p. 52. 
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the Committee of Thirteen of January 28rd, 1936, which was approved by 
the Council.” (Refusing | financial assistance.) 8° 

In the second part of the text proposed by the General Committee it is 
provided that the Assembly “recommends that the Coédrdination Committee 
should make all necessary proposals to the Governments in order to bring 
to an end the measures taken by them in execution of Article 16 of the 
Covenant,” 81 

After a hasty examination of the proposals presented by the General Com- 
mittee of the Assembly, the Ethiopian delegation, at the late afternoon session 
on July 4, protested against the attempt to substitute by recommendations of 
vague and general character the resolutions presented by the Ethiopian delega- 
tion and providing for the adoption by the Assembly of definite positions in 
regard to the issues at stake. 

After announcements by the delegates of Panama and South Africa (a 
previous communication to that effect had been delivered to the Assembly 
by the Mexican delegation), stating that those delegations would refrain from 
voting on the proposals of the General Committee, the Assembly proceeded 
to the adoption of the text submitted by the General Committee. The presi- 
dent of the Assembly interpreted the desire of that body to give precedence to 
that text over the resolutions submitted by the Ethiopian delegation, inasmuch 
as the General Committee was an organ of the Assembly. That text was 
adopted with four abstentions and one negative vote. With a view to setting 
forth clearly the procedure adopted by the Assembly, the Ethiopian delegation 
reminded the president that Article 19, paragraph one, of the rules of procedure 
required a unanimous vote for the adoption of decisions of the Assembly. In 
reply to that observation the president stated that the Assembly was not tak- 
ing a decision in that matter but was merely adopting a recommendation for 
which a r majority vote was sufficient. 

The Ethiopian delegation subsequently succeeded in obtaining a roll call 
of the Assembly on the second of its resolutions. The Assembly, as already 
explained, did not proceed to vote upon the first resolution presented by the 
Ethiopian delegation applying the principle of non-recognition, for the reason, 
as stated by the president of the Assembly, that the vote on the text sub- 
mitted by the General Committee had covered the point raised in the first 
draft resolution of the Ethiopian delegation. The Assembly was thereby 
spared the necessity of voting against a resolution definitely invoking and 
providing for the principle of non-recognition. It is, moreover, to be noted 
that this principle was merely referred to in the preamble to the first recom- 
mendation contained in the text of the General Committee adopted by the 
Assembly, and that even had such a reference to the principle of non-recogni- 
tion been placed in the recommendation itself and not in its preamble, a vote 
on a recommendation could not constitute, as the president explained, a deci- 


80 Teague of Nations Official Journal, Spl. Supp., No. 151, p. 65. Cf. supra, p. 620. 
81 Tbid., Spl. Supp., No. 151, p. 66. 
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sion on the part of the Assembly in favor of such a principle. The second 

resolution (in respect of an international loan of ten million pounds) was re- 
jected by the Assembly by a vote of one affirmative vote, twenty-three nega- 
tive votes and twenty-five abstentions. 

The Assembly by disposing in this way of the Ethiopian question with which 
it had been engaged for over eighteen months, was thus able to avoid the 
necessity of taking any definite decision as to the principles involved. Ap- 
proximately one hour later the Council, taking cognizance of the first recom- 
mendation of the Assembly in regard to proposals for the improvement of the 
Covenant, instructed the Secretary General to give effect to that recom- ` 
mendation.® Two days later, on July 6, 1936, the Codrdination Committee 
established by recommendation of the Assembly on October 10, 1935, adopted 
a resolution proposing that the governments members of the League should 
abrogate on July 15, 1936, the sanctions which had been by them adopted. 





Conclusions 


In setting forth a general conclusion as to the procedure adopted by the 
League of Nations in regard to the Italo-Ethiopian dispute, one fact stands 
out with great clarity. The evident delays which constantly hampered action 
of the League were not, as was the case in the Sino-Japanese conflict of 1931- 
1933, due to the complicated procedure and postponements occasioned by the 
activities of various subcommittees and commissions of experts. In fact, the 
contrary was quite the case in respect of the Italo-Ethiopian conflict. The 
difficulties experienced by the League were due clearly to its inability, on the 
one hand, to give precedence to the procedure which it had adopted for the 
settlement of the dispute, over the attempts made outside the League with a 
view to conciliation, and, on the other, to pursue consistently any one course 
of procedure once adopted by itself.8* Although the Assembly had been 
seized as early as March 17, 1935, of the Ethiopian request for conciliation in 
respect of the dispute in its general aspects on the basis of Article 15 of the 
League Covenant, it, nevertheless, gave precedence to procedure followed in 
conformity with a bilateral treaty of conciliation which had been invoked not 
in respect of the dispute in its entirety, but specifically in respect of the claims 
growing out of the Wal Wal incident. As a result, the League was in a posi- 
tion only on September 4, 1935, at a moment when both parties to the dispute 


83 League of Nations Official Journal, 1936, p. 789. 

83 It will be recalled that the Committees of Coirdination was established on Oct. 11, 1985, 
the day after the adoption by the Assembly of a recommendation proposing the creation of 
such an organ. On that same day the Codrdination Committes adopted a resolution 
establishing a Committee of Eighteen which, in less than three weeks’ time, had devised and 
adopted proposals in conformity with Article 16 of the Covenant. 

u Cf, statement by delegate of Portugal before the 16th Assembly on Sept. 14, 1935: 
“For my part, I'must say that there is one thing I loathe even more than war, and ‘that is 
spoliation by procedure.” League of Nations Official Journal, 1935, Spl. Supp., No. 138, 
p. 71. 
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were making last preparations for the conflict which was to erupt exactly one 
month later, to undertake the efforts at conciliation required by the appeal of 
March 17, 1935, to the League, based upon Article 15 of the Covenant. 
Likewise, from the middle of November, 1935, to the final decision of the , 
Committee of Codrdination on July 6, 1936, it had proved impossible to con- 
sider further measures of sanctions in view of the desire to do nothing which 
would jeopardize the success of the various efforts at conciliation which had 
commenced in November with the Hoare-Laval negotiations, and which, in 
turn, were continued by the informal negotiations in January, 1936, at Geneva, 
and by the attempt during the period March 2 to April 20, 1936, on the part 
of the Committee of Thirteen to bring hostilities to a termination.™ 


% Cf. statement by Sir Samuel Hoare, House of Commons, Dec. 19, 1985: “I have been 
terrified with the thought—I speak very frankly to the House—that we might lead Abys- 
sinia on to think that the League could do more than it can do, that in the end we should 
find a terrible moment of disillusionment in which it might be that Abyssinia would be 
destroyed altogether as an independent State.” 307 Parl. Deb., p. 2018. 


ENGLISH AND AMERICAN COURTS AND THE DEFINITION 
OF WAR 


Bry Wuruam J. Ronan 
New York University 


In view of the increased interest in the problem of finding a legal definition 
for “war” or the “state of war” it seems worth while to consider briefly the 
hitherto rather neglected contributions to the subject by American and English ~ 
courts. The problem’ of defining war has been effectively treated from 
several other viewpoints, but these English and American cases are ‘worth. 
examination for the further light they may shed on the fundamental questions . 
involved. The fact that these decisions were in part prompted by the neces- 
sity of interpreting the phrase “war” or “state of war” in domestic statutes 
and that in all cases it is merely the voice of a national court speaking, need 
not detract from the value of the survey. The basis upon which judgment 
was rendered in most cases was (or at least was asserted to be) that of the 
law of nations, and, in the words of Chief Justice Marshall, the decisions of 
_ national courts “show how tip law of nations, in a given case, is understood 
in that country.” ? _ 

To define wap” or the “state of war” it is not sufficient merely to describe 
its general characteristics, as many of the writers have done.’ It is essential 
that the time of its commencement and the time of its termination be ascer- 
tained. With regard to the latter, the problem is not so difficult, since there 
is a fairly regularly followed procedure. War usually ends by treaty if both 
parties survive, or by the determination of the fact of complete subjugation 
where one party disappears.* The chief problem, then, resolves into an 
attempt to discover when “war” begins. 

This has been made difficult by the wide acceptance of the doctrine that 
there may be numerous acts of force which fall short of creating a state of war, 
while the notion that such acts as armed intervention and pacific blockade 
may constitute an intermediate legal status makes for further confusion. 
The English and American courts have for the most part maintained the 
position that international law recognizes only two alternative relationships 


? Bee A. D. McNair, “The Legal Meaning of War and the Relation of War to Reprisals,” 
Transactions of the Grotius Society, Vol. XI (1926), p. 20; Clyde Eagleton, “The Attempt 
to Define War,” International Conciliation, No. 291 (June, 1983); A. E. Hindmarsh, Force 
in Peace (Cambridge, Mass., 1983}; Thomas Baty, ‘‘Abuse of Terms: ‘Recognition,’ War,” 
this JOURNAL, Vol. 30 (1986), p. 877; G. G. Wilson, “The Use of Force and War,” ibid., Vol. 
26 (1932), p. 328; Quincy Wright, “When Does War Exist?’ ibid., p. 362. 

4 Thirty Hogsheads of Sugar v. Boyle, 9 Cranch 191 (1815). 

* For a compilation of the definitions given by some of the leading writers, see Eagleton, 
op: cH., and Arnold Cuten, La Notion de Guerre permise (Paris, 1981), Chap. I. 

‘See Coleman Phillipson, The Termination of War and Treaties of Peace (London, 1916). 
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between states-—those of war and those of peace. Among the American courts 
the old Federal Court of Appeals in Miller v. The Resolution was categorical 
enough in its stand: 


As the state of nature was a state of peace, and not a state of war, the nat- 
ural state of nations is a state of peace and society, and hence it is a 
maxim of the law of nations . . . that peace and friendship must always 
be presumed to subsist among the nations; and therefore he who founds 
a claim upon the rights of war, must prove that the peace was broken by 
some national hostility; and war commenced.® 
In English practice there is also considerable evidence that there are only 
two possible relationships between states—peace or war. ‘That a condition 
of undeclared hostilities which existed between England and Holland in 1797 
could be considered as a state of reprisals was emphatically denied in Potts v. 
Bell, where the court found that it was “sufficient to state, as here, that hos- 
tilities existed at the time, which is equivalent to open war. . . .’® Similarly, 
when, in 1830, an English tribunal was confronted with the necessity of deter- 
mining the status of a conquered principality of India, it denied the contention 
“that the country was unsettled, or in a state of passage from one settle- 
ment to another. Such a state is unknown in our laws. A country must be 
either in a state of war or a state of peace.” T The Judicial Committee of the 
House of Lords took the same position in Janson v. Driefontein Consolidated 
Mines, Ltd. Here a shipment of gold out of the South African Republic was 
seized by the government of that country just prior to the beginning of the 
Boer War. The plaintifi’s contention, that the seizure was made in time of 
war or a condition of hostility assimilated thereto, because of the critical 
condition of affairs and the imminence of the war which followed, was denied 
by the court. The Lords said rather: 


However critical may be the condition of affairs . . . so long as the gov- 
ernment of the State abstains from declaring or making war or accepting 
a hostile challenge, there is peace . . . The law recognizes a state of war 
and a state of peace . . . it knows nothing of an intermediate state which 
is neither one thing nor the other—neither war nor peace.’ 


On the other hand, there are several cases which propound the idea of an 
indeterminate status subsequently determined as peace or war by the action 
of the parties to the dispute. In the case of The Herstelder, a Dutch ship 
seized by an English vessel on August 27, 1795, while the declaration of war 
between the two countries was not issued until September 15, 1795, the court 
declared that: 


Though we speak of the declaration of hostilities as issuing September 15, 
it must be kept in mind that the state of Holland was very ambiguous for 
several months. Subsequent events have retroactively determined that 


t Miller v. The Resolution, 2 Dall. 1 (1781). 

6 Potta v. Bell, 101 Reprint 1540, 3 B. & P. 191 (1800). 

7 Elphinstone v. Bedreechund, 1 Knapp 316, 12 Reprint 340 (1830). 

8 Janson v. Driefontein Consolidated Mines, Ltd., L. R., Appeal Cases (1902), 484. 
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the character of Holland during the whole of that doubtful state of af- 
fairs, is to be considered as hostile; . . . actual hostilities are to be reck- 
oned not only from the date of the declaration.® 
A later case follows essentially this same doctrine. This time a Dutch vessel 
and its cargo were seized by the British in May, 1803, while war was not 
declared against Holland until a month later. Contention that the seizure 
was made in time of peace was not allowed by the court, which maintained: 


The declaration had a retroactive effect, applying to all property previ- 

ously detained, and rendering it liable to be considered as the property of 

enemies taken in time of war. This property was seized provisionally, 

an act itself hostile enough in the mere execution, but equivocal as to the 

effect, and liable to be varied by subsequent events, and by the conduct 

of the government of Holland. | 
When the case of The Fortuna was tried in 1809 the court pushed the doctrine 
of the ambiguous state one step farther: 


The court sometimes looks to the circumstances of an approaching war, 
wherein the expectation of such an event appears to have guided the par- 
ties themselves when the contracts were entered into, and in such cases 
feels itself justified in applying the principles that belong to a state of 
actual war.!! 

In American practice the Spanish-American War furnishes an example of 
the application of the retroactive doctrine. It will be recalled that Congress 
on April 25, 1898, passed a resolution that “war be, and the same is hereby 
declared to exist, and that this war has existed since the 21st day of April.” 
Following the Congress, the American courts placed the beginning of war on 
the 21st of April, 1898, and condemned ships seized in the period April 21- 
April 25 as prizes of war.” 

In the Spanish-American War the fact that the declaration of war anedik 
cally dated the commencement of the state of war back to a certain date 
differentiates it to some extent from the doctrine ọf the English courts above, 
but in both instances the question whether international law can be considered 
as supporting a retroactive determination of the state of war arises. The 
equity of such a retroactive rule is questionable, especially when the severity 
of its incidence on neutrals and the subjects of belligerent states is considered. 
During this so-called equivocal period, the law in force, so far as it could be 
known, would be that of peace, and to penalize acts undertaken in that period 
by retroactively saying that the status was not peace but war is hardly just. 
That retroactivity is not unknown in international law must be readily admit- 
ted. The rules pertaining to the effect of the recognition of a new government 
are probably the outstanding example. However, it is certainly desir- 


* The Herstelder, 1 C. Rob. 113, 165 Reprint 116 (1799). 

10 The Boedes Lust, 5 C. Rob. 238, 165 Reprint 759 (1804). 

1 The Fortuna, 1 Edw. 56, 165 Reprint 1031 (1809). 

32 T'he Pedro, 175 U. S. 354; The Rita, 87 Fed. 925; The. Buena Ventura, 175 U: s. 354 
(1899). 
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able to circumscribe so far as possible any tendency to introduce retroactive 
principles, especially when, as in the case of determining when a state of war 
begins, it would involve so great a number of people being affected. Yet we 
must again observe that the courts definitely (albeit subsequently) insist on 
treating this ambiguous period as either a state of war or a state of peace. 
There is no allowance made for an intermediate state of reprisals. 

In the often-mentioned French Spoliation Cases, which arose out of seizures 
of American vessels by French ships and reciprocal action by American ships 
against French vessels in that period of maritime hostility between France 
and the United States from 1796 to 1799,13 the American courts were con- 
fronted with an anomalous situation which the Supreme Court at first termed 
“public war” and which the United States Court of Claims eighty-six years 
later decided was not “public war.” This sort of quasi-hostility, which the 
English jurist, Sir William Scott, alluded to in 1798 as a “state of hostility (if 
so it may be called) ,” became more complex with the passage of a Congres- 
sional Act that laid down prize regulations and authorized American vessels 
to resist search, although no declaration of war had been issued by either 
France or the United States. The Supreme Court faced the problem of de- 
ciding the legal status of the conditions in Bas v. Tingy. In the most elabo- 
rate of the seriatim opinions delivered by the members of the court, Justice 
Washington said: 


Itmay ... be safely laid down that every contention by force between 
two nations, in external matters, under the authority of their respective 
governments, is not only war, but public war. . . . But hostilities may 
subsist between two nations, more confined in its nature and extent; 

and this is more properly termed imperfect war; because those who are 
authorized to commit hostilities act under special authority ... Still, 
however, it is public war, because it is an external contention by force 
between some of the members of the two nations, authorized by the legiti- 
mate powers. 

. It is said that a war of the imperfect kind is more properly called 
acta of hostility, or reprisals, and that Congress did not mean to con- 
sider the hostility between France and the United States, as constituting 
a state of war ... The degree of hostility meant to be carried on was 
sufficiently described without declaring that we were at war... . What 
then is the legislative will? In fact and in law we are at war. 


Justice Chase also found the contest to be a “public war, on account of the 
public authority from which it emanates,” while Justice Patterson found the 
condition to be “an imperfect war, or a war as to certain objects and to a 
certain extent.” 14 

While each of the justices added some qualification, each nevertheless 
termed the condition to be one of “public war,” and not a state of reprisals or 


13 With regard to the magnitude of the struggle, it should be pointed out that the United 
States took 84 French vessels in this period. J. P. Bassett, Short History of the United 
States (New York, 1927), pp. 279-281. 

14 Bas v. Tingy, 4 Dall. 42-44 (1800). 
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some other intermediate condition. Each agreed that a “public war” existed 
although it was being waged in a limited manner. The chief criterion used 
- by the court in reaching this. conclusion seems to have been the fact that the 
hostilities were ordered or condoned by the legitimate organ of government. 
All three judges found that the Congress, the war-making power, had intended 
war. Their qualifications of “limited” and “imperfect” would seem at the 
most to be merely descriptive phrases, for they all recognize the conflict as 
_ “public war,” the Grotian term used to denote international war a8 against ` 
private or mixed war. This decision in Bas v. Tingy is followed by Chief 
Justice Marshall in a case tried the following year, the condition of hostility 
again being called “public war”, albeit partial or limited in character.1® 

When Napoleon succeeded the Directory as the chief power in France, he 
sought an end of the differences with the United States and treaty negotiations 
were begun. The American Government insisted on maintaining the position 
(which had been enacted into law by Congress) that the United States cee 
of right freed-and exonerated from the stipulations of the treaties” with 
France; but the French refused to accept this unilateral denunciation, and 
anta ned that the treaties could not have been abrogated by war, since no - 
war had existed. However, the French indicated that if the American 
Government maintained its attitude, France would consider that war had 
existed and would refuse to pay reparation for damage done to American 
ships and goods.. The treaty of 1800 (not ratified until 1802) which resulted > 
found the French giving up their rights under previous treaties (particularly 
the alliance of 1778) and the United States giving up any claims which it might 
have against France for damage to ships and goods. But on the question as- 
to whether there had been a state of war between the two nations the mee 
remained silent.1® 
~ Maintaining that since the United States had gained an advantage ioi 
the tresty by being freed from the previous treaties, the claimants, whose ships 
and goods had been destroyed or captured by the French, pressed the United 
States for compensation. After much debate, an Act of Congress was passed 
in 1855 referring these Spoliation claims to the Court of Claims for adjudica- 
tion. That tribunal rendered a series of judgments interpreting the Spoliation 
period in quite a different manner than had the Supreme Court in 1800. In 
Gray, Adm’r., v, United States, the Attorney General sought to prove that 
there had been war with France and hence there were no valid claims against 
the United States Government. He cited the facts, that battles were fought 
and won on the high seas, property captured, diplomatic relations broken, 
prisoners taken and held for exchange or retaliation according to the laws of 
war. The court, however, found that although these facts: 


18 Talbot v. Seeman, 1 Cranch 1 (1801). 

18 For text of the treaty see Malloy, Treaties of the U. 8. (Washington, 1910), p. 497. For 
details of the negotiations see Moore’s Int. Law Digest, Vol. V, pp. 601-613; Vol. ies pp. 
155-158. 
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constitute very strong evidence of the existence of war, still they are not 
conclusive, and the facts . . . may not be inconsistent with a state of re- 
prisals straining the relations of the state to their utmost tension, daily 
threatening hostilities of a more serious nature, but still short of that war 
which abrogates treaties, and after the conclusion of which the parties 
must, as between themselves, begin international life anew. 


Weare . . . of the opinion that no such war existed as operated to ab- 
rogate treaties, to suspend private rights, or to authorize indiscriminate 
seizures . . . that in short it was no publie war, but a limited war in its 


nature similar to a prolonged series of reprisals.?? 


This position, which is openly at variance with the decision in Bas v. Tingy 
where the condition was definitely termed “public war,” is echoed in a case of 
the following year in which the Court of Claims held that “within the limits 
prescribed by Congress there was a war; limited imperfect war, not general 
public war.” 18 

In another of these cases the Attorney General attempted to argue that the 
treaty of 1800 was really a treaty of peace between France and the United 
States. This the court denied, pointing out that the original copies of the 
treaty were no longer available. It further decided that, even if the title of 
the compact did read “Convention of Peace, Commerce and Navigation with 
France,” as it is printed in the Revised Statutes, the title was not a part of 
the treaty. Correct as this conclusion is, the further conclusion of the court 
that, if the treaty concluded a state of war, it would be necessary that such 
statement be included in the text, is not in accord with treaty practice; for 
numerous treaties concluding a state of war fail to mention the fact of the 
previous existence of war at all, as an examination of Martens’ Recueil will 
reveal. The court failed to go into the question whether, even if the compact 
of 1800 were a treaty of peace, such a treaty could retroactively make the 
hostile relationships between France and the United States a state of war, but 
contented itself with denying that the compact was really a treaty of peace.’ 

These decisions of the Court of Claims can hardly be reconciled with the 
decision of the Supreme Court in Bas v. Tingy,” for the latter asserted defi- 
nitely that the condition was “public war” while the former asserted quite the 
opposite. Indeed, the Supreme Court’s decision that the condition was a 
limited public war which, from the words of all three justices, was intended 
to mean an international war in fact and law being waged in a partial manner, 
was interpreted to mean a quasi-war or a condition like reprisals but not quite 
amounting to an international war. The Court of Claims seems to have erred 
in putting this construction on the previous decision, but since the Act of 
Congress which gave the Court of Claims jurisdiction over the Spoliation 
cases provided for no appeal to the Supreme Court, the latter never had occa- 
sion to rule on the question. With regard to the Court of Claims’ emphasis 


17 Gray, Adm’r., v. U. 5., 21 Ct. Claims 340 (18868). 
18 Hooper, Adm’r., v. U. 8., 22 Ct. Claims 402 (1887). 
13 Cushing, Adm’r., v. U. S., 22 Ct. Claims 1 (1888). 20 Supra, p. 645. 
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on the fact that the Spoliation hostilities did not operate to abrogate existing 
treaties between the two countries, it must be pointed out that the United 
States claimed during the period that it was “of right” freed from the obliga- 
tions under them. In addition, the compact of 1800 recognised these treaties 
as having been in whole or in part abrogated, a situation similar if not identical 
with what normally takes place after a state of war between two nations. 

Both the cases in the Court of Claims and Bas v. Tingy purport to have as 
the basis of their decision the intent of the war-making power of government 
in the crisis—i.e., Congress. It seems logical to assume that the Supreme 
Court in 1800 was better able to judge the legislative intent of Congress, as 
well as the general conditions and sentiments of the time, than was the Court 
of Claims almost ninety years after the events. Indeed, the Court of Claims 
relied to a considerable extent upon statements made in Congress in the years 
1825-1835, when a Congressional Committee was investigating the matter due 
to the introduction of bills designed to compensate individuals for losses in the 
Spoliation period. The opinion of the Attorney General at the time of the 
hostilities, that the situation was “a maritime war authorized by both na- 
tions,” the Court of Claims ignored. It likewise passed over statements by 
members of the House of Representatives, like that of Edward Livingston 
who, when the Act of 1779 was passed, exhorted: “Let no man flatter himself 
. that the vote which has been given is not a declaration of war. Gentlemen, 
know that this is the case!” 21 Instead of looking into the speeches of mem- 
bers of the House in 1799 as indicating the intent of that body in passing the 
legislation authorising the hostilities against France, the Court of Claims 
- finds that: 


Those were times of great excitement; between the danger of interna- 
tional conflict and the heat of partisan contest statesmen could not look 
at the situation with the calmness possessed by their successors and these 
successors with some exceptions to be sure regarded the relations between 
the countries as not amounting to war.?? 


The logic of the court is a bit difficult to follow, for who knows better what 
they intend than those actually legislating at the time? Neither the com- 
munity of nations nor the population of a state can wait for the passage of 
years for the-calm judgment of succeeding legislatures, nor can it be reason- 
ably maintained that countless declarations of such legislatures can ex post 
‘facto make a situation the less a war, especially in the light of international 
`- law. . 
In the last of the French Spoliation Cases, tried in 1909, the Court of Claims 


declared: 
While reprisals are acts of war in fact, it is for the state affected to de- 


termine for itself whether the relation of actual war was intended by them; 
. . . Congress, in whom the power resides, did not see fit to declare war, 


it See Gray, Adm’r., v. U. 8., 21 Ct. Claims 340-346. . tit “n Ibid. - 
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- and the hostilities actually carried on were not only limited but of a de- 
fensive character.” 


In this decision the Court of Claims introduces the “challenge doctrine,” 
which suggests that when one state attacks another state without declaring 
its intention to make war, the attacked state is the recipient of achallenge. If 
it undertakes to resist by force of arms or if it declares war, the condition then 
becomes a state of war. On the other hand, if it fails to declare war or resist, 
the situation would not be a state of war, but rather the use of force short of 
war. The Court of Claims seems, however, to have adopted the idea that only 
a declaration by the Congress could make the situation war, and the fact that 
armed resistance was authorized and actually employed against France is 
apparently deemed insufficient to create war. In effect, the above decision 
amounts to maintaining that only that is war which is declared to be such by 
one of the parties. This thesis is absolutely untenable, when subjected to 
historical verification.24 The point which the court makes with regard to 
the hostilities being “of a defensive character” would hardly be a test whether 
war was intended or not. Defensive hostilities are practically impossible to 
define, and even if definition were possible, the resort to such measures by an 
attacked party would under the challenge theory bring about a state of war. 

To sum up the Spoliation Cases, it seems fair to conclude that law and logic 
favor the position taken by the Supreme Court in Bas v. Tingy, rather than 
that of the Court of Claims in the later cases. There were hostilities au- 
thorized by. both France and the United States and the intention of the two 
governments at the time seems to have been war. The subsequent change in 
government in France when the Directory was superseded, altered the policy 
of that state, but could Napoleon’s contention that he did not intend war 
change the fact that the previous French Government apparently had so 
intended? Once again, however, we should point out that, although the 
Supreme Court called the situation “public war” and the Court of Claims 
found it not public war, the decisions of neither court allow any intermediate 
legal status between war and peace. 

The term “reprisals” has come to be widely used aa meaning measures of 
forcible coercion short of formal war,?® but it is also used to indicate specific 
forms of response to objectionable conduct by another state. In this sense 
reprisals may, of course, take place in time of war as well as in time of peace.?° 
It is with the former use, reprisals as so-called “acts of force short of war” 
that we are primarily concerned, and which make difficult any attempt to 
define war. | 

2 The Schooner Endeavor, 44 Ct. Claims 242 (1909). 

H See Sir John F. Maurice, Hostilities without Declaration of War (1700-1870) (London, 
1883). % Fenwick, International Law, p. 421; Stowell, International Law, p. 465. 

28 The writer prefers to use the term “reprisals” in the former sense and the term “acts of 

reprisal” to indicate specific measures taken in response to objectionable conduct by another 


state. For discussion of the meaning of “reprisals” see Hyde, International Law, Vol. II, 
pp. 172-179; Oppenheim (8rd ed.), Vol. IT, p. 40. 


ar 


650 — THR AMERICAN JOURNAL OF INTERNATIONAL LAW 


_ An instance of the use of armed reprisals occurred when an American naval 
squadron bombarded and burned Greytown, Nicaragua, in 1854. When an 
American citizen, whose property in the city had been destroyed, brought 
action in the United States Court of Claims for compensation, that court said: 


No government, except as a favor bestowed, has ever paid for the prop- 
erty of even its own citizens in its own country an in attacking 
or defending against a common public enemy. . One who takes up 
residence in a foreign place and there suffers an injury to his property 
by reason of belligerent acts committed against that place by a 
OEA Ni nation, must abide the chances of the country in which he re- 
sides 


If the court intended to imply that Nicaragua was a “common public sien 
and that the action of the United States might fall under the classification of 
“belligerent acts,” the condition resulting from the bombardment might by 
inference seem to be war, but the Court of Claims deliberately avoided de- 
termining the legal status of the Greytown action by pronouncing that: 


. questions thus raised are international political questions . ; . 
They grew out of the relation of peace to war, and the relations and in- 
tercourse between this country and foreign nations. ‘They are political 
in their nature, and under our system belong to the political department 
to define, arrange and determine.** 


To dismiss the issue by calling it a political question is to neglect the real 
legal problem that arises, and from the viewpoint of the law of nations one 
may raise serious doubts whether the legal character of such a condition de- 
pends upon the arbitrary judgment of the political department of govern- 
ment. If such were the case, only that which the political department 
declared such would be war. Be that as it may, the Court of Claims con- 
sidered that the state of peace continued unbroken by the Greytown bom- 
bardment. We thus find that courts have tended to see only two possible 
relationships between states—-peace and war, and that in a case of reprisal 
actions an American court found armed reprisals to be compatible with 
and included within a state of peace. 

This inclusion of reprisal action within peace is also discovered in 1 the 
dicta of a decision of the Supreme Court of. Texas: 


Reprisals . . . are forcible measures of redress, but do not per se con- 
stitute war. Hostile attacks and armed invasions of the territory or 
jurisdiction of a nation, accompanied by the destruction of life and prop- 

erty by officers acting under the sanction and authority of their govern- 
ments, however great the provocations to war, are often atoned for and 
adjusted without its ensuing. War in its legal sense has been aptly de- 
fined to be the state of nations among whom there is an interruption of all 
pacific relations, and a general contestation of arms authorized by the 
sovereign.” 


"Perrin v. United States, 4 Ct. Claims 648 (1868).  . Ibid. 
29 Bishop v. Jones & Petty, 28 Tex. 204 (1886). 
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Reprisals are classed under the heading of “public war” in a case that 
arose in New York State out of The Caroline affair of December, 1837, 
when a body of Canadian troops crossed the Niagara River and burned the 
steamship Caroline. The New York Supreme Court justice said: 


In speaking of public war, I mean to include all national wars, whether 
general or partial; whether publicly declared, or carried on by commis- 

_ sioners, such as letters of mark, military orders, or any other authority 

emanating from the executive power of one country, and directed against 

the power of another; whether the directions relate to reprisals, the seiz- 

ure of towns, the capture or destruction of private or public ships . . .8° 
It is unusual to find unresisted armed reprisal action considered as “public 
war,” but the decision above may be reconciled with the more generally 
accepted notion of reprisals on the ground that the court finds that the in- 
tention of the war-making power of the government must in such action be 
directed against the executive power of the other government. We are 
thus returned again to the problem of ascertaining intention in such armed 
action. 

In addition to reprisals as above, armed intervention and blockade pre- 
sent a classification difficulty. The American intervention in Mexico with 
Pershing’s expedition was said by the Texas Court of Appeals to have been 
war: 


We know, as a matter of history, ... that the United States invaded 
Mexico, with a column of troops . . . It is not the purpose of this opin- 
ion to go into the history of the trouble between the two countries and 
the incidental fights and battles which may have occurred in connection 
with those troubles. Suffice it to say, they did occur, and under the 
authorities this brought about a condition of “war” between the two 
countries, . . . That a state of warfare existed between the two countries 
is not questioned .3+ 


Similarly, the intervention by the United States in China during the Boxer 
Rebellion was declared by a Federal court to have been war: 


By reason of the occupation of Chinese territory by a large military force 
of this government, under the authority of the Department of War, the 
many conflicts between the forces of this government and the armed 
Chinese troops, and the recognition of a condition of war by the Con- 
gress of the United States in making payment to the officers and men of 
this government there engaged on a war basis . . . there prevailed in 
China a condition of war within the meaning and the intent of the fifty- 
eighth article of war. 


The fact of armed intervention and armed resistance to the intervention in 

both cases is deemed sufficient to create war. However, since there is ap- 

parently no case material outside of Perrin v. U. 8. which treats of unresisted 

reprisal or intervention, generalization is difficult. Yet on the basis of the 
20 People v. McLeod, 1 Hill (N. Y.) 877 (1841). 


a Arce v. Texas, 202 8. W. 292 (1918). 
n Hamilton v. M’Claughry, 136 Fed. 445—450 (1905). 
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oases above reviewed, it seems fair to. say that American courts consider 
that armed intervention becomes war if resisted by an organized group 
within the state the object of the intervention, and that, conversely, failure to 
provide organized resistance would make the eee a continuance of the 
state of peace. 

This is, of course, a virtual endorsement of the challenge theory by the 
American courts, the idea expressed most cogently in the Schooner En- 
deavor, that “while reprisals are acts of war in fact, it is for the state affected 
to determine for itself whether the relation of actual war was intended by 
them.” 88 The sole difference, but an important one, is that in the Schooner 
Endeavor the Court of Claims refused to admit that the mere fact of author- 
ized resistance by the affected state was sufficient to indicate the taking up on 
its part of the challenge proffered. Yet the challenge doctrine is not unan- 
imously indorsed, for an English court in the case of The Nayade said that 
there might be war whether the challenge offered by armed invasion was 
taken up or rejected. In 1801 Portugal, although invaded by the French, 
steadfastly refused to declare war or consider herself at war with that nation. 
The court, however, found that: 


The relation, which that country has borne toward France at different 

. periods, has been extremely ambiguous. At first there was a wish on the 
part of Portugal. not to consider herself as being at war with France; 
and if a submissive conduct, and a disposition not to resist injuries, could 
have afforded protection against the violence of France, she might have 

_ escaped: but it is equally notorious that all these concessions were made 
without success and proved utterly inefficacious to prevent Portugal 
from being implicated in a war with France. 

Whatever might be the prostration and submissive demeanor on one 
side, if France was unwilling to accept that submission, and persisted in 
attacking Portugal, it was sufficient; and it cannot be doubted by any- 
body who has attended to the common state of public.affairs, that Portu- 

_ gal was considered as engaged in war with France.®4 


The question thus arises concerning how long and on how neat a scale the 
invasive hostilities must continue before such a situation would be recognized 
as a state of war. The situation is in many respects similar to the Japanese 
invasion of Manchuria, where China never considered herself at war with. 
Japan and the Chinese Government never authorized organized resistance. 
Two American cases go further than The Nayade and find that mere invasion 
or hostility on the part of one nation may institute war. In The amy 
Warten a Federal district court said: 


Ifa foreign nation should send its fleets and armies to capture our ves- 
sels, ravage our coasts, and invade our soil, would not this be war,— 
giving to the United States, as & nation, the position and rights of a bel- 
ligerent? 3 


1 Supra, p. 648. 4 The Nayade, 4 C. Rob. 251, 165 Reprint 602 (1802). 
33 The Amy Warwick, 1 Fed. Cas. No. 341 (1862). 
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In an earlier case another American court was even more emphatic: 


If, indeed, a foreign nation should invade the territory of the United 
States, it would, I apprehend, be not only lawful for the president to re- 
sist such invasion, but also to carry into the enemy’s own country the 
hostilities, and for this plain reason, that a state of absolute and com- 
plete war actually exists between the two nations.®¢ 
On the basis of these cases, organized invasion of a state by another would 
create a state of war, and all armed intervention or violent reprisal action 
would bring about a state of war. 

It might be convenient here briefly to recapitulate the deductions from 
the preceding material. It has been found that both the English and the 
American courts find only two relationships possible between states, either 
peace or war. However, with regard to reprisals and intervention the 
courts are not in complete harmony. ‘These instances of intervention and 
reprisals fall into two general classes, those where the action was resisted by 
the affected state and those where it was not. In the first class it should be 
pointed out that, except for the cases decided by the Court of Claims with 
regard to the French Spoliations, resisted intervention or reprisal action has 
been called war. Furthermore, serious objections on the ground of logic and 
law have been raised with regard to the decisions of the Court of Claims in the 
Spoliation cases. Both sets of cases purport to have been decided on the 
intent of the war-making authority of the government, but in the Spoliation 
cases the authorization of resistance and the actual carrying on of such re- 
sistance were not allowed as evidence of intention to make war, while in the 
other cases they were so allowed. 

A few cases have also been reviewed which tend to suggest that there may 
be a period of ambiguity in which the subsequent action of the parties may 
make it peace or war. This amounts to saying that the intention of the 
parties would be retroactive in law. Objection on several grounds has been 
raised to this stand, the chief of which would be that peace must be pre- 
sumed in the absence of intention to make war being manifested, and the 
tacit consent of the parties to the hostilities, implied in their allowing the 
situation to be so interpreted and acted upon, would seem to preclude a later 
revelation that one or the other of them intended war all the time. It would 
thus seem logical to conclude that organized intervention or reprisal action, 
if resisted, and when resisted, by organized forces, brings about a condition 
of war. 

The second class of reprisals or interventions, those where there is no or- 
ganized resistance by the affected state, are termed in some cases war, and in 
others peace. The determining criterion employed by the courts in the 
cases preceding has generally been the intention of the parties to the conflict. 
Hence, the persistence of France in attacking Portugal, in spite of the latter’s 
desire to avoid such a legal condition, was adjudged by the English court 


* United States v. Smith, 27 Fed. Cas. No. 16432 (18086). 
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to be sufficient to create a state of war. Clearly it is certain that, in an in- 
stance of undeclared war, intention expressed in a unilateral declaration by 
one party brings about a state of war regardless of the contrary desire of 
the other party involved. Indeed, it will be recalled that several South — 
American states were by such declaration put in a state of war with Ger- 
many in 1917-1918 without ever engaging in hostilities against that state.’ 
In a situation like that of The Nayade, where there is no declaration nor any 
resistance by the invaded state, the question which must arise is how ex- 
tensive and how prolonged the hostile action by one party must be to create : 
a state of war, t.e., to indicate the intention of the invading state to make war. 

It is unlikely that any quantitative formula will be discovered whereby 
intention to make war on the part of one party can be ascertained in the 
event of such invasive hostilities as in The Nayade. Indeed, this method 
of approach to the problem is hardly the correct one, for it would seem that 
in any armed intervention or reprisal action the state undertaking the -ac- 
‘tion must recognize the risk of its action resulting in a state of war—either 
by resistance of the other party or a declaration of war by it. If the inter- 
vening or reprisal-committing state has no intention of creating'a state of 
war by its action, that very action indicates that it, nevertheless, intends to 
run the risk of creating such a legal result. The distinction is one virtually 
without a difference. It amounts to the admission that action taken against 
small states incapable of resistance, and hence unresisting, does not indi- 
cate intention to make war. To grant the legal capacity of large states 
to resort to armed reprisals against smaller states without thereby manifést- 
ing intent in international law to make war would seem to impair one of 
the fundamental principles of the law of nations, namely, the juridical 
equality of states. Hence it would seem that the subjective doctrine of in- 
tent to make war should be abandoned as unsatisfactory. 

This doctrine that a state of war exista only when one or more of the 
parties manifests its intention to make war has been far from satisfying in 
its application thus far. The most flagrant example of what the intent the- 
ory may lead to is perhaps found in the Japanese Prize Court’s decision in 
The Ekaterinoslav. Here it was held by the Sasebo tribunal that the state 
of war began when the Japanese fleet “left Sasebo with the object of attack- 
ing the Russian fleet. Thus inferring from the state of things at the time, it 
is clear that a state of war existed before the capture of the ship.” 88 If in- - 
tention is to be the criterion for determining the beginning of the state of 
war, it must be patently manifest. This amounts to either the issuance of a 
declaration or some other act which leaves no room for doubt. Rather than 

31 See G. G. Wilson, loc. eff. Lord Stowell in The Eliza Ann, 165 Reprint 1298 (1818), said: 
“A declaration of war by one country only is not a mere . . . challenge to be accepted or 
refused at pleasure by the other. It proves the existence of actual hostilities on one side at 
least, and puts the other party into a state of war also . . .” 


38 The Ekaterinoslav, Takahashi, Russo-Japanese War Cases, p. 582. See also, The Argun, 
p. 583, and The Mukden, p. 601. 
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seek to determine what the several governments intended in a situation, 
English and American courts have more often than not rejected so subjective 
a standard and looked rather to the objective fact of reciprocally authorized 
and organized hostilities as evidence of the state of war. 

“What is the difference,” asked the court in The Maria Magdelena, 
“whether a war is proclaimed by a Herald at the Royal Exchange .. . or 
whether war is announced by Royal ships and whole fleets, at the mouths of 
cannon? ...a lawful and perfect state of war may exist without proc- 
lamation.” 3 In Potts v. Bell another English tribunal said: “The court 
will take notice of the existence of open war between this and any other coun- 
try if necessary . . . It is sufficient to state, as here, that hostilities existed 
at the time, which is equivalent to a state of war.” 4° Lord Ellenborough, in 
Hagedorn v. Bell, also indorsed the principle that “Nations may be at war 
with each other by reciprocal acts of hostility done and suffered .. .”’ 4 

The most extreme statement of this, which we may call the material fact 
conception of war, is found in an American case, Dole v. The Merchant’s 
Marine Insurance Company: 


War is an existing fact and not a legislative decree. Congress alone may 
have power to declare it beforehand, and thus cause or commence it. 
But 1t may be initiated by other nations, or by traitors; and then it exists, 
whether there is any declaration or not. It may be prosecuted without 
any declaration, or Congress may, as in the Mexican War, declare its 
previous existence. In either case it is the fact which makes “enemies” 
and not any legislative act.* 


Some writers on the law of nations have drawn the distinction between 
the state of war de facto and a legal state of war,*® but English and American 
courts often see no difference between them. In The Parkhill an American 
court decided: 


Any nation may be involved in a war which has not been declared, and as 
to which her government has not legislated. Judges of English Prize 
Courts have agreed with Bynkershoek in the opinion . . . that the legal 
consequences of an actual war must be the same whether it has been 
declared or not. . . . In 1846 when Congress was in session, the United 
States were involved in a general war which was informally begun. 
The war with Mexico ... broke out suddenly. Congress, therefore, 
declared that by an act of Mexico, a state of war existed between her 
government and the United States. If no such law had been enacted, 
there would none the less have been war with Mexico. 


In another case it was maintained that “a declaration of war or the 
commencement, of hostilities, which is equivalent thereto, between two 


3 The Maria Magdelena, 1 H. & M. 247, 165 Reprint 57 (1779). 

40 Potts v. Bell, 3 B. & P. 191. 

“ Hagedorn v. Bell, 1 M. & 8. 459, 105 Reprint 168 (1818). 

4 Dole v. Ins. Company, 51 Me. 465 (1862). 

® Moore, Int. Law Digest, Vol. VII, p. 154; Fenwick, op. cit., pp. 428-429. 
“ The Parkhill, 18 Fed. Cas. No. 10,755a (1861). 
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nations ipso facto dissolves the partnership between citizens of the hostile 
states.” 45 ; M 

Many other cases, in American jurisprudence espécially, indorse this ma- 
terial fact concept of war. An Indiana court found that the American Civil 
War “sprang forth . . . in the full panoply of war” and that no name given 
to it by the President or Congress “could change the fact,” 48 while in Arce v. 
Texas, mentioned above, it will be recalled that the Supreme Court of Texas 
found “the incidental fights and battles” brought about a condition of war 
between Mexico and the United States.*7 Indeed, in another Civil War case a 
Tennessee court observed that: “the territory of the states was held by a 
line of bayonets in hostility to the Federal government; that government had 
not proclaimed a state of war, but in fact, as we judicially know, a civil war 
did exist.” #8 

The adoption of the idea that the state of war follows immediately upon 
the fact of the existence of organised authorized hostilities seems a far more 
logical position than does the acceptance of the notion that the state of war be- 
gins when one of the parties to the dispute manifests intention. The ab- 
surdity to which the latter may lead has been demonstrated in the Japanese 
Prize Court decision noted above. Intention, if it is to be accepted in in- 
ternational law, must be openly manifested, and be recognizable by parties 
other than the party itself manifesting the intention. The position taken 
by the English and American courts in treating the facts of organized hos- 
tilities as indicating such intention is far more in keeping with what inter- 
national law would seem to demand. 

However, the impression should not be given that the above cases are not 
in some measure contradicted by other decisions of English and American 
courts, for there are several which place the determination of the state of war 
within the sole province of the political branch of government. These 
American opinions are well summarized in Sutton v. Tiller: “The question, 
whether or not war, in its legal sense exists, is to be determined alone by the 
political power of the government; and of this determination the courts. must 
take judicial knowledge”; 4 and in the English cases by The Pelican: “It 
always belongs to the government of the country to determine in what rela- 
tion any other country stands toward it; that is a point upon which the courts 
of justice cannot decide.” ©° 

However, these cases are not in fundamental conflict with the preceding 
ones, since they by no means hold that the political department of govern- 


 Planter’s Bank v. St. John, 19 Fed. Cas. No. 11,208 (1869). 

# Baker v. Gordon, 28 Ind. 204; see also The Chapman, Fed. Cas. No. 2,602 (1864). 

t? Arce v. Texas, 202 8. W. 292; supra, p. 651. 

t Lewis v. Preston Ludwig, 46 Tenn. 368 (1869). 

4° Sutton v. Tiller, 46 Tenn. 593 (1869); see also Kneeland-Bigelow v. Michigan Central 
R. R. Co., 207 Mich. 546 (1919). 

50 The Pelican, 165 Reprint 1160 (1809); see also The Hoop, 1 C. Rob. 196 (1799), and 
Blackburne v. Thompson, 3 Cap. 66. 
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ment must issue a ‘declaration of war. Indeed, the purpose of the political 
_ department has béen looked for by courts in other acts, like the authorization 
of hostilities or the proclamation of blockade. With respect to the latter, 
the American courts have adjudged that “Blockade itself is a belligerent 
right, and can legally have place only in a state of war,” "t and that “the 
proclamation of blockade is, itself, official and conclusive evidence to the 
court that a state of war existed.” 5? As to the former, the authorization or 
the existence of authorized hostilities has been deemed sufficient to indicate 
that the political department has chosen to regard the situation as a state of 
war. 

There seem to be no cases which maintain the necessity for the issuance of 
a formal declaration in order that a state of war may come into being. 
There does, on the other hand, appear to be doubt as to what constitutes a 
declaration of war. In the case of The Teutonia, that vessel, a Prussian 
brig; arrived off Falmouth, England, on July 10, 1870, and on the 11th 
received orders to proceed to Dunkirk, arriving off that port July 16th. The 
master of the ship, hearing rumors of war between France and Germany, 
did not enter the French port, but on the 18th consulted the German consul 
at Deal, who informed him that war had broken out. On the 19th he 
brought his vessel into Dover, the nearest neutral port. Suit was brought 
by an English firm for failure to deliver the goods to Dunkirk, and the de- 
fendant pleaded the existence of war as making the contract impossible of 
fulfillment. The official declaration of war by the French was issued on 
July 19th, but the court of first instance found war to have existed on the 
16th. The Lords, however, in considering the appeal, found otherwise: 


There does not appear to their Lordships to be any satisfactory evidence 
le state of war existed between France and Prussia prior to the 19th 
of July. 

Their Lordships do not think that either the declaration made by the 
French minister to the French Chamber of Deputies on the 16th of July 
or the telegram sent by Count Bismarck to the Prussian ambassador in 
London, in which he states that that declaration appears to be equal to a 
declaration of war, amount to an actual declaration of war. And though 
itistrue ... that a war may exist de facto without a declaration of war, 
yet it appears to their Lordships that this can only be effected by an 
actual commencement of hostilities, which, in this case, is not alleged.®8 


The case displays the difficulties which may and do arise even when war 
is declared before the beginning of any hostilities. What constitutes a dec- 
laration of war in the sense of international law? In what form and by 
whom should it be issued? ‘These questions, which can hardly be answered 


1. United States v. The Tropic Wind, 28 Fed. Cas. No. 16,641a (1861); Coleman v. Ten- 
nessee, 27 U. S. 517. 

8 The Prize Cases, 2 Black 688 (1863); Freeborn v. The Protector, 12 Wall. 702 (1872); 
Gooding v. Varn, 10 Fed. Cas. No. 5,589 (1869). 

8 The Teutonia, 4 P. C. 171 (1870). 
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here, raise a fertile field for investigation to determine what the practice of 
states making such declarations has been. What, moreover, is the func- 
tion of the declaration of war, when, as Eagleton has pointed out, the declara- 
tion does not necessarily mark the beginning of war when hostilities have 
preceded the declaration? 54 

It is submitted that the preceding cases go far toward asserting that ma- 
terial war, the existence of authorised and organized hostilities between two 
states, creates a legal status of war. Whether one considers that the fact 
itself makes the state of war, or whether the fact is merely indicative of the 
intention of the parties, the courts have generally found that the state of 
war begins with such acts. The adoption of this doctrine on a wider scale 
would go far toward clearing up the problem of defining the state of war. 
Tí the courts of two of the world’s most powerful nations have steadily main- 

‘tained and enforced this principle, the question may legitimately be raised 
- Whether this principle is not embodied in the law of nations. Further re- 
search into the practice of the courts of other countries, as well as investiga- 
tion of the practice of states in declaring neutrality in contests in which two 
other states are involved, would seem to be worth while. 

The present necessity for agreement upon a definition of the legal state of 
war is only too evident in the light of the present armed hostilities in the Far 
Eest. Seemingly, wars are no longer to be declared, so that other criteria, 
objective in nature, must be found to ascertain when the state of peace is 
broken and the abnormal relationships of the state of war are inaugurated. 
Unless war can be more specifically defined, the number of anomalous condi- 
tions of armed hostility is likely to multiply. The neutrality legislation of 
the United States hinges upon the determination of a state of war by the 
President. In the Ethiopian-Italian conflict President Roosevelt led the way 
. by asserting that that hostility constituted a state of war. Today, with far 
greater numbers of troops involved over a much wider area, the President has 
not yet found a state of war to exist between China and Japan. If the pres- 
ent Sino-Japanese conflict is not war, can so-called violations of the laws of 
war be charged to either party? If the situation is still one of peace, which 
state is responsible for damages? The rights both of individuals and of states 
vary according to whether an existing condition is the normal one of peace or 
the extraordinary one of war. These English and American cases offer a 
logical approach to the much-needed definition. 


s Clyde Eagleton, op. cit., p. 38. 
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, PIRACY IN THE MEDITERRANEAN 
Recent reports from the Mediterranean area of the civil war in Spain are 


painfully reminiscent of the submarine warfare against merchant shipping 
conducted by Germany during the World War. A number of merchant ships 


of various nationalities have been bombed by aéroplanes or attacked by 
submarines of dowbiful identity.1 All the attacks were said to have been 


without warning ahd regardless of the fate of the passengers and crews, but 
fortunately there appears to have been but slight loss of life. Whatever the 


identity of the attackers, they were evidently acting in the interest of the 
Spanish insurgent forces The attacks were obviously of great strategic im- 


ep ORU BETT ore 
portance in cutting the flow of supplies from Soviet Russia to the Spanish Gov- 


ernment, as both of those governments violently denounced the attacks and 
openly accused Italy of being responsible for them. England also became 
aroused over the danger to her “life line” through the Mediterranean Sea and 


demanded protective measures. 
The indiscriminate sinking by Germany of enemy and neuiral echa NAA 


1 The following are among the reported attacks: 

Aug. 6, the Italian freighter Mongioia, the British tanker British Corporal, the French 
gteamer Djebel Amour and the Greek steamer Kiistakis were bombed by afroplanes thirty 
miles off the coast of Algiers. The captain of the Mongtota was killed and a Dutch noninter- 
vention observer wounded. (New York Times, Aug. 7, 10; London Times, Aug. 7.) 

Aug. 12, the Spanish Government tanker Campeador torpedoed and sunk fifty miles off 
Tunis. Twelve members of the crew lost. (New York Times, Aug. 13.) 

Aug. 18, the Danish freighter Edith bombed and sunk by aéroplanes thirty miles off 
Barcelona. The crew, including a French nonintervention officer, took to the boats and 
were rescued by fishing vessels. (New York Times, Aug. 14.) 

Same day, the French steamer Peame halted by a submarine twenty miles off Tunis. 
(New York Times, Aug. 14.) 

Aug. 14, the British tanker George McKnight shelled and set on fire by an unidentified 
warship off the coast of Tumis. The vessel was abandoned and all hands picked up by a 
passing steamer. (New York Times, Aug. 15.) 

Aug. 15, the Spanish motor vessel Ciudad de Cadiz sunk by a submarine near the mouth 
of the Dardanelles, The crew was picked op by a passing steamer. (New York Times, 
Aug. 16; London Times, Aug. 17.) 

Aug. 18, the Spanish steamer Armuru TEETE, in the Ægean Sea. The ship was 
beached and the crew landed in a customs launch. (New York Times, Aug. 20.) 

Aug. 23, the British steamer Noemi Julia attacked by airoraft fifteen miles off Cape 
Decreus. (New York Times, Aug. 24.) | 

Aug. 25, the British tanker Romford attacked by a&roplane twenty miles off Barcelona. — 
(New York Times, Aug. 27.), > > 

Aug. 28, French ship Theophile Gautier chased by submarines while entering the Darda- 
nelles from the Ægean Sea. (New York Times, Aug. 80.) 

Aug. 30, the Russian steamer Timtriasep torpedoed and sunk by submarine off Algerian 
coast. Passengers and créw took to the boats and were picked up by fishermen. (London 
Times, Sept. 1.) E 
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vessels without warning. and without regard to the safety of thle passengers 
and crew, was the main reason for the entry of the United States into the | 

World War,? but the treaties of peace which ended the World Wer, like some 

similar treaties in the past, failed even to mention the subject of submarine 
warfare, much less to attempt to remedy its abuse. The second of President 
. Wilson’s fourteen points upon which the peace was suppos¢d to be based, 
required “Absolute freedom of navigation upon the seas, outside territorial 
waters, alike in peace and in wfr, except as the seas may be closed in whole 

or in part by international action for the enforcement of international cove- 
nants,” put this point was suppressed when President Wilson accepted the 
British thesis that upon the establishment of the League of Nations there 

would no longer be any neutrals and therefore no necessity for international 

islation on the subject o¥ fhe freedom of the seas.3 - 

A A change in this point of view had taken place by the time the Conference 

ay’ of the Limitation of Armament was held in Washington in 1921-1922. A 

y «^ treaty was signed on February 6, 1922, by the naval Powers represented in 
$ AE that conference, namely, the United States, Great Britain and the British 
Ke Dominions, France, Italy, and,Japan, in relation to the use of submarines 
i p and noxious gases in warfare} (By Article I the signatory Powers declared 
- that “among the rules adopted by civilized nations for the protection of the 
w lives of neutrals and noncombatants at sea in time of war, the following are to 
Ps be deemed an established part-of international law”: : 


. (1) “A merchant vessel must be ordered to submit to visit and search to 
determine its character before it can be seized. 
A merchant vessel must not be attacked unless it refuse to submit to 
[visit and search after warning, or to proceed as directed after seizure. 


Sept. 1, the Greek freighter Tsepo bombed by a&roplanes twenty miles north of Barcelona. 
The vessel was beached, one seaman being killed and another wounded. (New York Times, 
Sept."2.) 

Same day; the Russian steamer Blagovoje sunk by submarine in the Ægean Sea. Crew 
saved in the ship’s boata. (New York Times, Sept. 4.) 

Sept. 2, the British tramp ship Woodford sunk by a submarine off Cape Benicarlo. One 
member of the crew killed and six others injured. (New York Times, Sept. 3.) 
Same day, the Russian steamer Molakieff sunk by a submarine in the Ægean Sea. On 

- member of the crew killed. (New York Times, Sept. 3.) l 

Attacks have also been reported against warships upon international patrol duty in- the 
Mediterranean as follows: = - l l 

June 15-18, two unsuccessful attempts to torpedd the German cruiser Letpetg.: (New 
York Times, June 20.) 

Sept. 1, the British destroyer Havock attacked by submarine and repulsed off Cape San 
Antonio. (New York Times and London Times, Sept. 2.) 

! This statement is made with knowledge of the views of those who would attribute other 
motives to President Wilson and his advisers. 

_. #8ee Woodrow Wilson and World Settlement, by Ray Stannard Baker, Vol. I, pp. 

382-883, Vol. IT, p. 319. À 

‘ For the text of the treaty see this JOURNAL, Supp.,-Vol. 16,(1922), p. 57. 
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been otherwise, he conceded, if there had been an existing rebellion entitled 
to the rights of belligerency.18 
It is not recalled that the United States in its protests to Germany during 


the World War applied the term “piracy” to the acts of German submarines -~ 


against merchant vessels, but the American protests contained elements in 
the definition of piracy as the term is commonly used. Summarizing these 
protests in recommending to Congress on April 2, 1917, a declaration of’a 
state of war with Germany, President Wilson declared “the present German 
nations. 08 umam generis is the phrase usually applied by jurists to 
pirates. The London Treaty of 1930 and Protocol of 1936 have now enacted 


in conventional form the rules of international law for which Secretary of 
State Lansing contended in his notes to Germany. Indeed, Germany at that 


time did not deny the existence of those rules but pleaded necessity and retali- ; 


ation by way of confession and avoidance. For the parties to the London 


agreements of 1930 and 1936 the contentions of the United States in regard to ' 


ventional law. e signatories to the Nyon accord have gone a step farthe 
and provided an international sanction forthe observance of the rules durin 
the hostilities in Spain. A L- 


the rules of v fee warfare have been transposed from customary to con- 


FAR EASTERN POLICY OF THE UNITED STATES 


The statement of Secretary Hull, issued on the night of August 23, concern- 
ing the policies of the United States in the Far Hast,! is a sane and responsible 
utterance. It does not, as some citizens now urge upon him, surrender any 


right; it takes no position which might incur the risk of leading the nation into } 


war; it sets no limitations upon the future action of this state. It is founded 
upon the solid rock of fundamental principle, and it proposes and urges that 
states proceed with due respect for law and peace. 

Two anticipated courses of action are mentioned in this statement: a re- 
quest for the appropriation of funds for emergency relief in the Far East, and 
the dispatch.of a regiment of marines to Shanghai. Both plans are incidental 
to the duty of protecting American citizens abroad, a function well recognized 
in international law and in our own practice. They may be regarded as min- 
imum measures in the pursuance of this duty. “Nevertheless, in view of the 
attitude of certain groups whose fear of war leads them into extremes of 
thinking, criticism of even these efforts was to be expected, and has appeared. 
It is apparently the view of many who uphold the so-called neutrality legis- 
lation that an American citizen who desires to go abroad should go at his 


u For the foregoing facta in the case of the Huascar, see Oppenheim, op. cit., and Moore, 
International Law Digest, Vol. II, pp. 1086-1087. This section of Moore’ 8 Digest gives 
other incidents in which similar questions were involved. 

! Printed below, p. 669. 
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_ own risk, and should be prepared to submit, upon his own responsibility, to 


all ensuing consequences. If this premise be correct, then Congress should - 
not appropriate money for the rescue of distressed Americans in ‘China, nor 
should a regiment of marines be sent to their aid. 

It is not believable that the American people as a whole build upon so false 
& premise; certainly, no acceptance of such a belief is to be found in the ut- 
terances of responsible statesmen in this country. The American who en- 


, gages in trade or other legitimate activity in a foreign country is worthy of the 
protection of his state for the same reasons as is the butcher or baker who sets 


up his shop in an American village. In either case, it may be assumed, the 
motive is personal gain; but in each case, the citizen is supplying needs and is 
contributing to the well-being of his nation. It is unnecessary to prove to 
the readers of this Journal that international intercourse is today an essential 
part of the life of every individual, whether or not he feels it directly.  Illus- 


trations may be found in every field: recently, when bandits overran Szechuan 


and were seeking food, the supply of white hog bristles was so depleted that 
toothbrush prices.throughout the world were affected. And, to cite a more 
important example, the most plausible justification for the aggressive policy 
of Japan in China is her eco economic need. When (the Japanese argue) they 


“gntered late into the field of industrial competition, they found trade barriers 
of various kinds erected against their progress. They sought relief in bilat- 


eral negotiation in vain; they joined the League of Nations, hoping for col- 
lective action to relieve the international economic pressure, again in vain; 


_ they attempted peaceful economic coöperation with China, but were blocked 


by the Great Powers who had interests there; their only recourse, then, in 
their need for foreign goods and markets, was to the use of force. Other 
states make like claims. Whether or not the facts justify the claim in a 


specific case, international trade becomes a matter of high importance for 


nations, and those who are employed in it are entitled to legal protection. 

It is natural enough for the young American to express his unwillingness . 
to endanger himself in a war for the protection of Americans abroad; but.the 
logic of his refusal would lead him also to reject aid for the butcher or baker 
who is attacked and robbed. ‘In the latter case, it is true, he may expect a 
policeman to perform this duty in his behalf; but he is prepared to support 
the policeman financially and even, at times, to the risk of his own life.. If 
he would provide and support an international policeman, he would likewise 
avert & large part of his personal risk. But without the policeman he must 
come to the aid of his fellow citizen, if he expects to be aided when danger 
threatens him. 

These are simple propositions, ‘but so fundamental that upon them the 


- whole structure of the state is founded. Upon them, too, is founded the large 


and well-established body of international law which protects the alien in his 
legitimate activities. To abandon this protection is to abandon not only the 


law, but the foundations of human justice. This is so thoroughly understood ~ 
\ : 


\ 
$ a 
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by Americans, so well in consonance with American character and tradition, 
that the current demands for abandonment of protection and surrender 
of our rights must be regarded as a momentary aberration. Certainly, no 
such implication is to be found in the statement of Secretary Hull. 

It is not to be implied from the foregoing remarks that the Government of 
the United States should provide an absolute guarantee of the lives and prop- 
erty of Americans abroad. There may be times, as there have been in the 
past, when the Government should warn Americans to withdraw, providing 
assistance for this purpose if necessary. International law fixes certain 
boundaries of rights and of action; a state must protect its citizens in accord- 
ance with this law, In such a situation as the conflict now raging in China, 
tere are difficult legal questions as to rights of protection and of reparation, 
difficult not only because war and law are antithetical, but also because 
of the uncertainty as to whether or not war exists. It is amazing that inter- 

‘national lawyers have thus far constructed no sufficient definition of war; ? 
‘the lack of such a definition becomes increasingly embarrassing in view of 
treaties forbidding war, of the application or not of the laws of war to such 
situations as now exist in China or the Mediterranean, or of such legislation 
as the “Peace Act” passed by the Congress of the United States. President 
Roosevelt has, in the face of demands from some clamant groups, wisely de- 
clined to proclaim the existence of a state of war between China and Japan. 
From a technical viewpoint, there is sufficient argument upon both sides of 
this question to justify hesitation; from a practical viewpoint, the neutrality 
legislation, incorrect in principle and not intended for such a conflict as the 
present one, is now revealing, as it is studied, many unthought-of risks. 

Between claiming one’s rights under the law, and going to war in order to 
' gecure those rights, there is a long step, which it is not necessary to take. 
Secretary Hull makes no commitments on the part of the American people 
to take any action; he merely claims the observance of our rights under inter- 
national law. This would lead ultimately to the presentation of claims for 
injuries suffered by American citizens at Shanghai and elsewhere—claims 
which would involve some very complicated problems. The treaties which 
built up the international settlement at Shanghai create an exceptional situ- 
ation. The uncertainty as to whether war exists leads to uncertainty as to 
whether claims should be based upon the law of war or the law of peace. 
(Does the failure of the President to proclaim the existence of a state of war 
preclude later argumentation based upon the assumption of the existence of 
war?) Consideration should be given also to the intimation by spokesmen 
for Japan that China must bear the responsibility for damages suffered by 
aliens in China.® 





3 See article entitled ““English and American Courts and the Definition of War,” by William 
J. Ronan, supra, p. 842. 

3 See the case of the brig General Armstrong, Moore, Digest of International Arbitrations, 
II, p. 1071. 
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_ It is suggested, however, that new legal principles may now be invoked — 
which would tend to increase the responsibility of a war-making state. 
Secretary Hull, in the above-mentioned statement, remarks that there are 
issues and problems in the present situation which go far beyond the matter 
of protecting American citizens. The basis of this interest is to be found in 
his assertion (beyond doubt correct) that, “when there unfortunately arises 
in any part of the world the threat or the existence of serious hostilities, the 
matter is of concern to all nations.” Consequently, he continued, while ~ 
` this Government does not believe in political alliances or entanglements, it 
does. not, on- the other hand, believe in isolation; rather; it believes in “in- 
ternational coöperation for the purpose of seeking through pacific methods 
the achievement of those objectives set forth in the statement of July 16.” 4 
It seems just to say that these objectives are now more than desiderata; 
they have, in part at least, been incorporated into the public law of the com-. 
munity of nations. According to newspaper reports, some sixty nations have » 
confirmed them, in reply to the statement of July 16; such of them as require 
pacific settlement of disputes have been signed and ratified in treaties by 
- practically all states, including China and Japan; their principles have been 
reaffirmed on various occasions. 

Consequently, the state which resorts to war in disregard of these various 
covenants may be regarded as a lawbreaker, and held responsible for in- 
juries occasioned through its illegal conduct. To work this out into rules and 
precedents will doubtless require much litigation and judicial action; but 
the principle is so well established that courts may take judicial cognizance 
of it. The responsibility for damages occasioned by the illegal use of force 
should certainly be greater than in the days when war was regarded as a 
legitimate enterprise. If Japan is conducting a war, it is an action contrary 
to public law, and for its consequences she should accept responsibility ; if she 
is not engaged in war, then she is destroying property and injuring aliens in a 
most irresponsible and shocking fashion. In either case, injured states 
should claim full reparation for damages suffered in violation of international 
law. 

A responsible statesman must uphold the rights and interests of his people: 
for what other purpose does the state exist? The extent to which he should 
go in this effort varies with circumstances; but Secretary Hull does not in the 
least suggest that the United States should resort to coercion in support of her 
claims. To do so would run counter to American opinion, and in any case 
would be premature and unnecessary. Nevertheless, the time will doubtless 
<- come when the American people will be forced to take such a question into 
. serious consideration. When righteous men stand aside and permit the un- 

. just man to have his way, the result is not only that the unjust man increases 
his capacity for evil, with corresponding danger to the righteous man, but 
also that moral standards deteriorate and the whole social organism becomes 


í Printed below, p. 689. 


_ EDITORIAL COMMENT l 669 


diseased. This is the lesson of history; and never has it been more clearly 
‘demonstrated than in recent years. When the community of nations per-- 
mitted certain states to violate treaty and law, these states were encouraged to 
other illegal steps; and now we have increased armaments, aggression, broken 
treaties and law, even piracy, and a general let-down of confidence and morale 
in the community of nations. The seed sown in 1931 is now bearing fruit 
lushly, not only in the Far East but in Europe; and the community of nations, 
as a result of its passivity, must now suffer. Submissive acceptance of vio- 
lence never stops violence; it only leads to more. This was the conclusion 
reached recently by the British Labor Party, which abandoned its policy of 
pacifism and now demands that aggressors be confronted with “emphatic 
superiority of armed force.” 

It is not proposed that the United States should take the réle of a Don 
Quixote upon the international scene, and break a lone lance for the cause of 
justice. It'is proper, however, for the United States to demand respect for 
international law and treaties; and in his resolute effort to this-end Secre- 
tary Hull should be supported loyally. Reparation should be strictly de- 
manded for all injuries in violation of international law; and there is no 
justification for leaning so far backward, under the neutrality legislation, as to 
aid an aggressor state in its brutal and inhumane conduct of hostilities. The 
policy of the Department of State toward the Far Eastern conflict is correct 
and should be supported; but any constructive foreign policy for the future 
must take into consideration the responsibility of the community of nations 
for maintaining peace, if necessary by coercive action. 


We must shift from the theory of treating the relations between na- 
tions as something depending upon the law of contracts which concerns 
only the contracting parties, to the view under which the relations be- 
tween nations are regarded as involving the maintenance of order in the 
community of nations, which is the concern of every independent coun-. 


CLYDE EAGLETON 


STATE DEPARTMENT STATEMENT REGARDING THE SITUATION IN 
THE FAR EAST? 


At his press conference on August 17, the Secretary of State announced that (1) legis- 
lative action to make available funds for purposes of emergency relief necessitated by 
the situation in the Far East had been asked and that (2) this Government had given 
orders for a regiment of Marines to prepare to proceed to Shangbai. The Secretary 
then discussed at some length the principles of policy on which this oan was 
proceeding. 

The situation at Shanghai is in many respecta unique. Shanghai is a great cosmopoli- 
tain center, with a population of over three million, a port which has been developed 
by the nationals of many countries, at which there have prevailed mutually advan- 


5 Elihu Root, speaking before the Executive Council of the American Society of Interna- 
tional Law, April 27, 1918. Proceedings, 1918-1919, p. 18. 
1 Dept. of State Press Release, Aug. 23, 19387. 
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tageous contacts of all types and iroa bea and among the Chinese EF people 
of almost all other countries of the world. At Shanghai, there exists a multiplicity of 
righta and interesta which are of inevitable concern to many countries, including the 
United States. , | 

In the present situation, the American Government is engaged in facilitating in every 
way possible an orderly and safe removal of American citizens from areas where there 
is special danger. Further, it is the policy of the American Government to afford ite 
nationals appropriate protection, primarily against mobs or other uncontrolled ele- 
mente. For that purpose it has for many years maintained small detachments of armed 
_ forces in China, and for that purposé it is sending the present small reénforcement. 
These armed forces there have-no mission of aggression. It is their function to be of as- 
sistance toward maintenance of order and security. It has been the desire and the 


intention of the American Government to remove these forces when performance-of ` 


their function of protection is no longer called for, and such remains its desire and ex- 
pectation. 

The issues and problems which are of concern to this Corenet i in the nent sit- 
uation in the Pacific area go far beyond merely the immediate question of protection of 
the nationals and interests of the United States. The conditions which prevail in that 
area are intimately connected with and have a direct and fundamental relationship to 
the general principles of policy to which attention was called inthe statement of July 
16,7 which statement has evoked expressions of approval from more than fifty govern- . 
ments. This Government is firmly of the opinion that the principles summarized i in that © 
statement should effectively govern international relationships. 

When there unfortunately arises in any part of the world the threat or the aiae : 
of serious hostilities, the matter is of concern to all nations. . Without attempting to pass 
judgment regarding the merita of the controversy, we appeal to the parties to refrain from 
resort to war. We urge that they settle their differences in accordance with principles _ 
which in the opinion not alone of our people but of most peoples of the world should 
govern in international relationships. We consider applicable throughout the world, in 
the Pacific area as elsewhere, the principles set forth in the statement of July 16. That 
statement of principles is comprehensive and basic. It embraces the principles em- 
‘bodied in many treaties, including the Washington Conference treaties and the Kellogg- 
Briand Pact of Paris. 

From the beginning of the present donorais in the Far East, we have been urging 
upon both the Chinese and the Japanese Governments the importance of refraining from 
'hostilities and of maintaining peace. We have been participating constantly in consul- 
tation with interested governments directed toward peaceful adjustment. This Gov- 
ernment does not believe in political alliances or entanglements, nor does it believe in 
extreme isolation. It does believe in international codperation for the purpose of seeking 
through pacific methods the achievement “of those objectives set forth in the statement of 
July 16. In the light of our well-defined attitude and policies, and within the: range 
thereof, this Government is giving most solicitous attention to every phase of the Far 
Eastern situation, toward safeguarding the lives and welfare of our people and making 
effective the policies—especially the policy of peace—in which this country believes and 
to which it ig committed. 

This Government is endeavoring to see kept alive, strengthened and revitalized, in 
reference to the Pacifice area and to all the world, these fundamental principles. 


3 Printed below, p. 689. 
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The United States Supreme Court in two recent decisions has given expres- 
sion to certain doctrines which seem highly subversive of the institution of 
private property as we have heretofore known it and which gravely affect 
publie policies to which it was thought the United States was committed. 

In the case of United States of America v. Morgan and Eleanor Belmont as 
Executors of August Belmont, Deceased, decided May 8, 1937,1 the United 
States Government had brought an action at law against the defendants to 
recover money deposited before 1918 by a Russian corporation, the Petrograd 
Metal Works, with August Belmont, a private banker, in New York. In that 
year the Soviet Government purported by general decree to dissolve and 
liquidate Russian corporations and to appropriate their property and assets. 
The majority of the court assumes, without special proof, that the Russian 
decree purported to appropriate property of the Russian corporation wherever 
situated, including the deposit in the Belmont bank in New York. The court 
then assumes that by the decree it became the property of the Soviet Govern- 
ment, and that the Litvinoff-Roosevelt Executive Agreement of 1933 assigning 
Soviet assets in the United States to this Government, assigned the deposit 
to the United States. Inasmuch as the case came up on a motion to dis- 
miss, the majority of the court, by Sutherland, J., merely concludes that 
the United States had a cause of action. In that conclusion the minority 
(Stone, Brandeis, and Cardozo, J. J.) concurs (though disputing the major- 
ity’s reasoning), apparently on the ground that, though local law and policy 
governed the effect of the assignment in New York, it did not appear that 
there was any local law or policy which would allow the defendants, executors 
of the banker, to challenge the effect of the assignment to the United States. 
Both majority and minority concede that the intervening original owners of 
the deposit or their creditors may be heard in the trial of the action. But the 
opinion of the majority might lead to the conclusion that the supposed rights 
of the United States as the assignee of the confiscating Soviet will prevail over 
rights derived from the law of New York or possibly even from the Constitu- 
tion of the United States. 

The Soviet confiscations have caused much difficulty to the courts of this 
country and of others. But so far as the writer is able to establish, not a 
single court of any major country has ever either before or after recognition of 
the Soviet reached the conclusion that a Soviet decree purporting to confiscate 
private property could affect any property other than that within Soviet 
Russia at the time of confiscation? The Solicitor General, realising the force 


157 Sup. Ct. 758 (1937), 301 U. 8. 324; this Journan, Vol. 31, July, 1937, p. 537. See 
Jessup, tbid., p. 481. 

1Cf. État Russe v. Ropit, Court of Cassation, 52 Clunet 391; 53 ibid. 667; 55 ibid. 674 
(1925-1928). Cf. Savatier, “Le sort des biens dea anciennes sociéiés russes en France,” 30 
Revue Critique de Drott International 663 (1935); Nebolsine, “The Recovery of the Foreign 
Assets of Nationalized Russian Corporations,” 39 Yale L. J. 1180 (1930), discussing espe- 
cially Petrogradsky Mejdunarodny Kommerchesky Bank v. National City Bank, 253 N. Y. 
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of this established law, advanced the metaphysical contention that the deposit 
in the Belmont bank had its situs in Russia, where, it was argued without sub- 
stantial merit, it is believed, the right to receive the deposit exists. The 
court, however, brushing aside the hitherto uniform rule that confiscatory 
decrees cannot affect property outside the jurisdiction of the confiscating 
country at the time of confiscation, cites in support of its novel view, two cases, 
Oetjen v. The Central Leather Company ° and Luther v. Sagor,* both of which, 
however, involved. property located at the time of confiscation within the con- 
fiscating country. The opinion therefore lacks justification, for the funda- 
mental distinction between property within and outside the confiscating 
country is disregarded. 

The majority cites the well known rule that the courts of one country will 
not sit in judgment upon the acts of another done within its territory.5 This 
means that they will not challenge the foreign act, whether valid or invalid as 
judged by international law. The latter judgment is left to diplomatic chan- 
nels, when foreign-owned property is involved. When, then, the court in- 
vokes the further rule that the effect of recognition “was to validate so far as 
this country is concerned all acts of the Soviet Government here involved from 
the commencement of its existence,” what is really meant is that the Soviet 
Government assumes responsibility for such acts, not that they become lawful 
in international law. Otherwise, the first rule would contradict the second. 
It is a principle of responsibility or ratification derived from the success of 
the revolution, not a principle of legalization or approval. Recognition is in 
no sense an operative fact; it is merely evidential of the success of the revolu- 
tion, making further proof unnecessary. Justice Clarke in Oetjen v. The 
Central Leather Company was very cloudy in his analysis of the legal princi- 
ples involved, and, it is believed, has misled subsequent courts. The mere 
fact that the Villa faction was a de facto government made the Mexican con- 
fiscation unchallengeable in our courts. The subsequent recognition of Car- 
ranza, Villa’s chief, had no relation to the question, though Justice Clarke 
seemed to think it an operative fact. The curious result of the Belmont 
opinion is that the Soviet confiscatory decrees are given an extraterritorial 
effect in the United States—although not in any other country—whereas the 
contention that this confiscation violates Article 5 of the Constitution of the 
United States is met by the answer that “our Constitution, laws and policies 
have no extraterritorial operation unless in respect of our own citizens.” 
This seems strange. The Constitution was invoked to protect private prop- 
erty deposited in New York, not in Soviet Russia. 

Nor does the case involve a question of foreign relations, but rather of 


23, 170 N. E. 479 (1980), and other New York and foreign cases. Banco de Vizcaya v. 
Don Alfonso (1934), [1935] 1 K. B. 140, 151 L. T. R. 499; this JOURNAL, Vol. 80 (1936), p. 728. 
3246 U. S. 207, 38 Sup. Ct. 309 (1918). 
471921] 3 K. B. 532. 
ë Underhill v. Hernandez, 168 U. 5. 250, 18 Sup. Ct. .88 (1897). 
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private property. Ifthe majority is correct, an executive agreement can con- 
fiscate the private property of foreigners located in the United States. This 
is very novel. The conclusion purports to be justified by the citation of 
United States v. Curtiss-Wright Export Corporation,® an opinion which itself 
confuses the law by subsuming all kinds of embargoes, conservatory and 
hostile, under one doctrine. Apparently the Executive can do what Congress 
cannot. It is moreover highly doubtful whether the Soviet decree ever pur- 
ported to confiscate private property in the United States and whether the 
Litvinoff agreement purported to convey to the United States such private 
property.’ The Department of State was very cautious in answering the 
inquiries of the Department of Justice as to whether this was the intent of the 
Litvinoff agreement. The law of New York which provided a procedure of 
receivership for the.contentious claims to such property is apparently dis- 
regarded by the court on the ground that the Litvinoff-Roosevelt agreement 
involved a question of foreign relations—the settlement of claims. 

But the subject has yet another aspect. For fifteen years the United States 
declined to recognize the Soviet Government largely because its practice of 
confiscating private property, particularly foreign private property, was 
deemed a violation of its international obligations. On November 23, 1923, 
Secretary of State Hughes, speaking of the Soviet confiscations in an address 
in Philadelphia, remarked: 


A confiscatory policy strikes not only at the interest of particular in- 
dividuals but at the foundations of international intercourse, for itis only 
on the basis of the security of property, validly possessed under the laws ` 
existing at the time of its acquisition, that the conduct of activities in 
helpful codperation, is possible. . . . Rights acquired under its laws by 
citizens of another State, [a State] is under an international obligation 
appropriately to recognize. It is the policy of the United States to sup- 
port these fundamental principles. 


This is as true as it was when Alexander Hamilton in his Camillus Letters 
first pointed out the unhappy effect on our economic and political system of 
the confiscation of foreign private property.6 

Shall it be said that when the United States obtains an opportunity to share 
in the pelf, the confiscation ceases to be reprehensible? In only one notable 
instance, the Ropit case in France, and that related to nationalized ships, has 
the Soviet Government brought an action on its own behalf as owner of the 
assets of its liquidated corporations. The Soviet title to property in France 
was denied. Had such an action been brought here, it seems doubtful whether 
our courts would have entertained it.2 On the contrary, in every important 


6299 U. S. 304, 57 Sup. Ct. 216 (1936); this Journnat, April, 1987, Vol. 31, p. 334. 

1 It did apply to the Russian Government’s publie property, such as the proceeds of the 
judgment against the Lehigh Valley Railroad and of the requisition of the Russian Volunteer 
Fleet. 8 Hamilton’s Works (Lodge ed.), V, 406. 

? In the Rogdat, 278 Fed. 294, 279 Fed. 180 (1920); the Penza, 277 Fed. 91 (1921), the un- 
recognized Soviet was denied the right to sue. 
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instance, the oan courts; like the English courts, have refused to admit, ; 
as contrary to public policy, the validity of the Soviet decrees in changing the 
title to property in the United States, and have in fact gone out of their way 
to let the old directors or stockholders sue American banks or other debtors — 
to recover the assets of the liquidated corporations.!° Yet when a very ques- 
tionable assignment is made by the Soviet Government of property owned in ' 
the United States by such a liquidated corporation, the United States Govern- 
ment takes the position that the Soviets acquired a lawful title which our 
courts must recognize. It seems unfortunate that the Department of State 
should permit the Solicitor General to make such a contention, for it would 
seem seriously to impair the right of the United States henceforth to assert 
against Soviet Russia the international invalidity of these confiscations. Per- 
haps the Soviets will hand the United States the Solicitor General’s brief be- 
fore the Supreme Court as an answer to any claim that it might still undertake 
tomake. The net-result, if the United States-title is deemed to prevail over 
the private title, is that the United States engages with Soviet Russia to seize 
the proceeds of a Soviet confiscation of money in New York and hand them 
over to American corporations and citizens who have been despoiled in like 
manner in Russia. A profound principle is thus impaired, not for the benefit 
of the United States, but presumably of private investors who in the long run 
have nothing to gain from a confiscatory policy. 
Another recent opinion of the Supreme Court involves equally unfortunate 
-reasoning.4 Before our formal entrance into the war in 1917; when German 
nationals undertook to withdraw their property from the United States, as the 
Treaty of 1828 permitted, President Wilson, on February 8, 1917, authorised 
the Secretary of State to publish the following statement: 


The Government of the United States will in no circumstances take 
advantage of a state of war to take possession of property to which inter- 
national understandings and the recognized law of the land give it no just 
claim or title. It will serupulously respect all private rights ame of, a 
citizens and of the subjects of foreign states. 


Yet in the face of this assurance and of the well-established rule of interna- 
tional law and American tradition in this matter, the temptation to keep what 
“once came into the Government’s possession proved-almost irresistible. Al- 
though this Government had always heretofore opposed the revolutionary 
theory that the private property of foreign investors and businessmen could 
be taken or held as a pledge or reprisal for a claim against their Government, 
this subversive doctrine was nevertheless embarked upon—always, however, 
with the clear indication by Congress that no confiscation was ever intended. 
Under the Settlement of War Claims Act of 1928, the title of which explains 


10 Cf, Vindikavkazaky Railway Co. v. New York Trust Cò., 263 N. y. 369, ISRN: E. 456 
(1984); Russian and English Bank v. Baring Bros. (H. L.), [1936] A. C. 405. 

u Cummings, Atty. Gen., v. Deutsche Bank, 300. U. 8, 115, 57 Sup. Ct. 3859 (Feb. 1, 1937); 
this JouRNAL, July, 1937, Vol. 31, p. 582. 
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its purpose, the United States undertook to return immediately 80 per cent. of 
the sequestrated alien property and to withhold temporarily 20 per cent. 
This 20 per cent. was distributed to American claimants against Germany. 
There was no suggestion that the United States would make the return of that 
20 per cent. to its private owners contingent upon the capacity of the German 
Government to make full payment to American tort claimants. Quite the 
contrary ; it was this very practice, adopted in the Treaty of Versailles, which 
Congress decided to repudiate and not again to enter upon. In the Debt 
Funding Agreement of 1930 with Germany it is expressly provided that, as in 
the case of other debtor governments owing to the United States infinitely 
more, the full faith and credit of the debtor government is accepted as the sole 
security for the debt. The private property of aliens was to be freed from 
any further suggestion of being held or reseized as security or pledge for the 
payment of a public debt. 

But in June, 1934, after Germany defaulted in debt payments, there arose 
again the desire to exert reprisals on German-owned private property. There 
was passed at Treasury instigation the so-called Harrison Resolution em- 
bargoing even the trifling undelivered part of the 80 per cent. of the seques- 
trated property which Congress had in 1928 ordered returned to its legitimate 
owners.!2 It was an unsound idea, far more injurious to the United States 
than it is likely to be to any other nation. 

Overruling the United States Court of Appeals for the District of Colum- 
bia,!8 the United States Supreme Court sustained the validity of the Harrison 
Resolution, Justice Butler going much beyond the necessities of the case by 
suggesting that in fact the United States had already in effect confiscated the 
property and that its return to its original owners was now a matter of grace 
and favor.4 We have traveled far from the foundations which the Fathers 
laid. In fairness to Congress and the Executive, it should be said that the 
Supreme Court reached a conclusion which both the Congress and the Execu- 
tive have repudiated. Congress has always made it clear in the legislative 
reports that the Trading with the Ememy Act and its amendments contem- 
plated no such thing as confiscation. As late as May 27, 1935, Secretary Hull 
stated in a letter to Senator Capper that 

12 Cf. editorial, “Reprisals on Private Property,” this Jorant Vol. 30 (1986), p. 108. 

1383 Fed. (2d) 554, and on rehearing, 88 Fed. (2d) 562 (1934). These are brilliant 
opinions for a unanimous court by Groner, J., and like the opinion of the C. C. A. (2d Circ.) 
in the Belmont case, impress the writer as far sounder than the decision and opinion of the 
Supreme Court. Judge Groner held that the owners of the 80% ordered returned had a 
vested right therein which the Congress could not impair by withholding the property from 
a few of the owners who, by reason of government delays or third party attachments, had 
not by 1934 received physical possession of their property. 

14 He relied upon the court’s opinion in the Chemical Foundation Case, 272 U. 8. 1, 9, 47 
Sup. Ct. 1, 4 (1926), written by himself, an opinion evidencing the passions of war and, it is 
believed, equally injurious to the long-run interests of the United States and not correctly 
reflecting the intent of Congress. Congress, in paying over the income on the seizedproperty, 
has always dealt with it as the sequestrated property of the original owner. 
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The postponement authorized by the Joint Resolution of 1934 referred 
to above does not affect the legal right of the German nationals to such 
funds, which, under applicable provisions of existing A have been in & 
sense ear-marked for payment to those nationals ... They must be 
considered as being held in trust for their German owners until such time 
as the restrictions now imposed by the Joint Resolution of 1934 shall have 

been removed. 

That there has been, all along, a strong disinclination in this country 
to confiscate German private property to pay war losses of American 
nationals, is exemplified by the action of Congress in providing, as it has 
done by appropriate legislation, for the return of property that was seized 
during the war, and for the payment of the awards of the War Claims 
Arbiter. (Trading with the Enemy Act; Settlement of War Claims Act 
of 1928). I seriously doubt, therefore, that this Government would de- 
sire to reverse that position, and to appropriate such property to the pay- 
ment of American nationals on account of claims that were not presented 
to, or were disallowed by, the Mixed Claims Commission, United States 
and Germany, which was the only tribunal established for the adjudica- 
tion of American war claims. . . . Such action would not be in keeping - 
with international practice and would undoubtedly subject this Govern- 
ment to severe criticism. Moreover, the confiscation of these private 
funds by this Government and their distribution to American nationals 
would react against the property interests (some very large) of American 
nationals in other countries: It would be an incentive to other govern- 
ments to hold American private property to satisfy claims of their na- 
tionals against this Government and to- pass upon such claims in their 
own way. It is important from my point of view, therefore, that the 
United States should not depart in any degree from its traditional atti- 
tude with respect to the sanctity of private property within our territory 
whether such property belongs to nationals of former enemy powers or to 
those of friendly powers. A departure from that policy and the taking 
over of such property, except for a public purpose and coupled with the 
assumption of liability to make just compensation, would be fraught with 
disastrous results. 


This is wise counsel, which, if carried into effect, will react to the future 
credit of the United States and to the stability of international relations. 

A case somewhat analogous to the Belmont case, but involving a foreign 
ship in an American port, was recently decided by the Circuit Court of Appeals 
for the Second Circuit5 The Spanish steamer Navemar, while in Argentine 
ports, was confiscated by the Loyalist Government of Spain by decree. The 
Spanish consuls in the Argentine and the captain were notified and appro- 
priate entries made on the ship’s papers. No change of possession occurred. 
While the steamer was unloading her cargo in New York and New Jersey for 
the time charterers, and after possession had been taken by a committee of the 
crew supported by the Spanish consul, the original owners brought a posses- 
sory libel to recover the vessel on the ground that the Spanish confiscatory 
decree should not be given effect in New York. The Spanish Ambassador, 


16 Compañia Españolas de Navegación Maritima v. Spanish Steamship Navemar, the Span- 
ish Ambassador, appellant, decided June, 1987. 
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through the consul, intervened, claiming governmental title and immunity for 
the vessel from judicial process. The District judge declined to give effect to 
the confiscatory decree, but the Circuit Court of Appeals reversed, partly on 
the ground that a ship is part of a nation’s territory, that the change of owner- 
ship had been recognized in the Argentine, that the allegation of the public 
character of the vessel advanced by the Ambassador cannot be disputed by an 
American court but only through the diplomatic channel,*¢ that the ship under 
the Spanish flag was within Spanish “jurisdiction” and that hence a confisca- 
tory decree could not be challenged by an American court. The case turns on 
the “jurisdictional” issue, possibly on the recognition of the change of title in 
Argentina, on the fact that a ship is not exclusively within the jurisdiction of 
the state of the port and is therefore distinguishable from property on land. 
Thus, there were factors in the case which distinguish it from the Belmont case. 

In the light of the first two cases, it is apparent that the Federal Govern- 
ment has an interest in not permitting the practice or policy of confiscation to 
receive the endorsement of American authorities, executive or judicial. No 
one can suffer more from such a policy than citizens of the United States. 
The federal suits to collect bank deposits and other assets of dissolved Russian 
corporations should, in the public interest, be suspended. Resolutions like 
the Harrison Resolution should be repealed. To endanger foreign private 
property by governmental confiscation is to stifle that growth of confidence 
across international boundaries without which healthy foreign trade, foreign 
investment and a limitation of armaments are impossible. 

EDWIN BORCHARD 


ADMISSION OF EGYPT TO MEMBERSHIP IN THE LEAGUE OF NATIONS! 


The conclusion of the Anglo-Egyptian Treaty of Alliance of August 26, 
1936,2 brought into force by exchange of ratifications on December 22, 1936, 
opened the way for a more complete regularization of the international status 
of Egypt. Article 3 of the Treaty, modeled on Article 2 of a draft treaty of 
1930, contained the following provision: 


Egypt intends to apply for membership to the League of Nations. His 
Majesty’s Government in the United Kingdom, recognising Egypt as a 
sovereign independent State, will support any request for admission 
which the Egyptian Government may present in the conditions pre- 
scribed by Article 1 of the Covenant. 


1 It is difficult to perceive how the Spanish owners could have invoked the diplomatic 
channel against a confiscatory act of their own Government or an erroneous claim of the 
Ambassador. The court apparéntly declined to follow the Jupiter, No. 8, L. R. [1927] P. 
122, 250, in which the Court of Appeal refused to apply a Russian confiscatory decree to a 
ship within British waters. 

1 See the writer’s studies of membership in the League of Nations previously published in 
this JOURNAL, Vol. 18 (1924), p. 436; Vol. 26 (1982), pp. 114, 813; Vol. 27 (1933), p. 133; 
Vol. 28 (1934), p. 125; and in 16 British Year Book of International Law (1935), p. 130. 

? British Treaty Series, No. 6 (1937); this Journau, Vol. 31, Supp. (1987), p. 77. The 
treaty was registered with the Secretariat of the League of Nations, No. 4032, Jan. 6, 1987. 
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In pursuance of provisions in Article 13 (including the annex to Article 13) of 
the treaty, the Egyptian Government convoked a conference of the States 
enjoying capitulatory rights in Egypt. That conference, held at Montreux, 
April 12-May 8, 1937, elaborated a convention for the abolition of the capitu- 
lations, which was signed on behalf of eighteen States or Members of the 
League of Nations. 

On February 7, 1937, the Iraq Government notified the Secretary General 
of the League of Nations that it had addressed to the Egyptian Government 
an invitation to apply for membership in the League of Nations. Soon there- - 
after, the Secretary General was notified by twenty other governments, includ- 
ing the British Government, that they had taken similar action. In giving 
such notice, the Turkish Government suggested on February 22, 1987, that 
an extraordinary session of the Assembly should be held for the purpose of 
admitting Egypt; and a similar suggestion was made by the Afghanistan Gov- 
ernment five days later. Various other governments notified the Secretary 
General that they would support an application by Egypt. 

By a letter dated March 4, 1937, the Minister for Foreign Affairs of Egypt, 
recalling “the interest which Egypt had always taken in the work of the 
League of Nations,” 5 made a formal request for admission to membership in 
accordance with Article 1, paragraph 2, of the Covenant; adding, by a letter 
dated March 16, 1937, that “this application ss ids ned, in itself an un- 
dertaking to comply with the conditions” contained in Article 1 of the 
Covenant.® 

The Members of the League of Nations having been informed of the sugges- 
tion of an extraordinary session of the Assembly, on March 24, 1937 such a 
session was convoked by the Secretary General for May 26, 1937. On the 
latter date, fifty Members of the League of Nations were represented at 
Geneva. Thirty-three governments had informed the Secretary General 
either that they had invited Egypt to enter the League or that they supported 
the application for admission; the General Committee of the Assembly there- 
fore decided to follow the precedent set in 1934 with reference to the admission 
of the Union of Soviet Socialist Republics,’ and to curtail the usual procedure 
by having the question of Egypt’s admission considered by the General Com- 
mittee itself. 


? For the text of the convention, see British Parl. Papers, Cmd. 5491 (1937). 

‘t League of Nations Document, C.142.M.91.1987. VH. 

s Egypt had been represented at numerous international conferences held under the 
auspices of the League of Nations over a period of years, and is a party to several League 
conventions. For some years Egyptian collaboration was particularly active with reference 
to the control of dangerous drugs. In 1936 Egypt became a Member of the International 
Labor Organization. 

8 The letters of March 4 and 16 are ro published 4 in Document A (Extr.).2.1937. 

T In 1934, the question of the admission of the Union of Soviet Socialist Republics was 
considered by the Sixth Committee of the Assembly. See this JOURNAL, Vol. 29 (1985), 
p. 112. 
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On May 26, 1937, the Assembly approved unanimously (46 votes were 
cast) the following recommendation by the General Committee: 


The General Committee, 

In view of the invitation addressed by numerous Members of the 
League to the Egyptian Government to the effect that Egypt should be- 
come a Member of the League of Nations; 

In view of the request for admission presented on March 4th and 16th, 
1937, by the Egyptian Government; 

Noting that in its communication of March 16th the Egyptian Govern- 

-ment declares that Egypt “has the sincere intention to observe its in- 
ternational obligations, and will accept such regulations as may be 
prescribed by the League in regard to its military, naval and air forces 
and armaments”: 

Recommends the Assembly to admit Egypt as a Member of the League 
of Nations. 


At the same time, it was voted that the ibution of Egypt to the expenses 
of the League for the years 1937, 1938, and 1939—subject to any decision 


which might be taken at the next ordinary session of the Assembly—should 
be at the rate of twelve units.® 

Thus culminated the long progression of events which began with the estab- 
lishment of Egypt’s special status within the Ottoman Empire in the middle 
of the nineteenth century. In this connection, it may be of interest to recall 
that the situation of Egypt in 1919 was advanced as a reason for the failure 
of the United States to become a Member of the League of Nations. 

Maxter O. Hupson 


THE BRITISH COURTS AND ETHIOPIAN RECOGNITION | 


In an appeal to the Japanese Government, on February. 16, 1932, twelve 
of the members of the League of Nations Council “declared that no infringe- 
ment of the territorial integrity and no change in the political independence 
of any member of the League brought about in disregard of Article X of the 
Covenant ought to be recognized as valid and effectual by members of the 
League.” Ina resolution of March 11, 1932, the League Assembly “declared 
that it is incumbent upon the members of the League of Nations not to rec- 
ognize any situation, treaty or agreement which may be brought about by 
means contrary to the Covenant of the League of Nations or to the Pact of 
Paris.” From this principle, the Assembly resolution of February 24, 1933, 
declared that the members of the League “will continue not to recognize 
the régime (in Manchuria) either de jure or de facto.” The Council Com- 
mittee concluded, on October 7, 1935, that “the Italian Government had re- 
sorted to war in disregard of its covenants under Article XH of the Covenant 
of the League of Nations,” and on this basis most of the members of the 
League, including Great Britain, instituted economic sanctions against Italy. 
In a resolution of July 4, 1936, the Assembly recommended a termination of 


§ Journal of the Extraordinary Assembly, 1937, p. 11. 
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these economic measures, but stated that it “remained firmly attached to the 
principles of the Covenant, which are also expressed in other diplomatic in- 
struments such as the declaration of the American States dated August 3, 
1932, excluding the settlement of territorial questions by force.” 1 

From these statements, to all of which Great Britain had aeaa, it 
seems clear that a member of the League which recognizes a change in terri- 
tory or status brought about by force to the disadvantage of one and advan- 
tage.of another member of the League, disregards its obligation to “respect 

. the territorial integrity and existing political independence” of its fellow 
aE. 

It seems worth while to examine in the light of this principle the wipt 
of the British High Court of Justice in Bank of Ethiopia v. National Bank 
of Egypt and Liguori, delivered on May 11, 1937, and the Foreign Office 
statement considered in that opinion.? 

The Bank of Ethiopia, incorporated in 1931 under the law of Ethiopia, ap- 
‘peared before the court through certain individuals, authorized by Collier 
and other directors of the bank, exiled from Ethiopia and sympathetic to the 
Emperor. They sought the settlement of accounts with the Bank of Egypt, 
and during the proceedings Liguori, who had been appointed liquidator of 
the bank by the Italian Government, was permitted also to become a party: 
Liguori and the Egyptian Bank did not deny the existence of accounts to be 
settled between the two banks, but denied that the persons purporting to rep- 
resent the Bank of Ethiopia were competent to do so. They contended that 
Italy was de facto sovereign of Ethiopia, that decrees under Italian authority 
had provided for liquidation of the bank and that Liguori, as validly ap- 
pointed liquidator, was the only person competent tor represent the Bank of 
Ethiopia. (p. 752.) 

~The plaintiffs, on the other hand, contended that the Italian de facto con- 
trol had no authority beyond that of an army of occupation, and that, under 
the fourth Hague Convention of 1907, that authority was limited to what 
was necessary to maintain the safety of the army of occupation and did not 


1 This resolution stated: “The American nations further declare that they will not recog- 
nize any territorial arrangement of this (Chaco) controversy which has not been obtained by 
peaceful means nor the validity of territorial acquisitions which may be obtained through 
occupation or conquest by force of arms.” (U. 8. Department of State Press Releases, 
Aug. 6, 1932, pp. 100-101.) The writer has discussed the origin and significance of this 
doctrine in this Jovnna, Vol. 26 (1932), p. 342 f., and in Pacifie Affairs, 1935, Vol. 8, p. 
439 ff. For the legal consequences of non-recognition, see League of Nations, Advisory 
Committee Report, June 7, 1982, Official Journal, Sp. Supp., No. 113, p. 11; May 16, 
1984, League of Nations Official Journal, 1984, p. 480, printed in Hudson, Cases and Other 
Materials on International Law, 2d ed., St. Paul, 1986, p. 109 ff. 

3 53 Times L. R. 751. 

3 Art. 45 provides: ‘The military occupant shall take all steps in his power to re-establish 
and insure, as far as possible, public order and safety, while respecting, unless absolutely 
prevented, the law in force in the country.” Taxes beyond the normal, contributions, 
requisitions, property seisures, can only be for military purposes. (Arts. 49, 51, 52, 53.) 
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extend to modifying the local law in respect of the status of established 
Ethiopian corporations. (p. 752.) Consequently, the authority of the 
former directors to represent the bank continued. This authority had been 
confirmed by a decree of the Emperor Haile Selassie, made at Bath during 
the course of the proceedings. 

The court had before it a Foreign Office letter dated April 28, 1937, signed by 
Permanent Under-Secretary R. G. Van Sittart, stating that “H. M.’s Gov- 
ernment in the United Kingdom have not recognized the Italian annexation 
of Ethiopia de jure but they now recognize the Italian Government as the 
government de facto of the parts of Ethiopia which they control.” They. 
“first recognized the Italian Government as the government de facto of the 
parts of Ethiopia which they controlled,” in the second half of December, 
1936.° But they had received Dr. Martin on July 25, 1935, as Envoy Ex- 
traordinary and Minister Plenipotentiary from His Majesty the Emperor of 
Ethiopia at the Court of St. James and “he continues to be accorded recog- 
nition in that capacity.” His Majesty King George VI has, however, no 
diplomatic representative in Ethiopia. 

American cases, arising out of the Civil War and out of the protracted non- 
recognition of governments in Mexico and Russia, have held that the legal 
authority of de facto governments may vary considerably according to circum- 
stances.* But, in the present case, the British court, basing itself on Luther 
v. Sagor,® considered itself bound by this Foreign Office statement to hold 
that Italy, as the only de facto government in the area, had adequate legal 
authority to liquidate the bank and that its decrees in this regard must be 
respected. “The effect of that communication is that I am bound to treat 
the acts of the Government which was so recognized as acts which cannot be 
impugned on the ground that they were not the acts of a rightful but a 
usurping government.” (p. 753.) The doctrine of retroactivity was re- 
affirmed,® and the court, going beyond the requirements of its decision, as- 
serted itself under “the duty of treating the acts of the de facto Government 
with all the respect due to the acts of a duly recognized foreign Sovereign 
State.” (p. 754.) Consequently the authority of Collier and his colleagues 
to represent the Bank of Ethiopia was denied. The court “could not imagine 
any ground on which it could be seriously argued that it could pay any atten- 
tion to the decree” made by the Emperor at Bath. It considered it “entirely 
irrelevant.” (p. 754.) 

4See especially Thorington v. Smith (1868), 8 Wall. 1, 8-10; Texas v. White (1868), 7 
Wall. 700, 733; Horn v. Lockhart (1873), 17 Wall. 570, 580; Sprott v. U. 8. (1874), 20 Wall. 
459, 464, quoted with others in Moore, Digest of International Law, Vol. 1, p. 41 ff. James 
and Co. v. Second Russian Insurance Co. (1925), 289 N. Y. 248; Slosberg v. N. Y. Life Ins. 
Co. (1927), 244 N. Y. 482; Salimoff and Co. v. Standard Oil Co. of N. Y. (1983), 262 N. Y. 
220. ‘These cases are reported in Hudson, op. cit., p. 124 ff., and, with numerous others of 
the type, are discussed by Dickinson, this JOURNAL, Vol. 25 (1981), p. 223 ff. See also injra, 
note 12, s L. R., [1921] 3 K. B. 552. 

6 On this point the court also cited White, Child and Beney, Ltd. v. Eagle Star and British 
Dominions Insurance Co., Ltd., 38 Times L. R. 616. 
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(In view of the complete and exclusive authority thus accorded to the de 
facto government, the court found it necessary to explain what the continued 
recognition of the de jure status of the Emperor meant. ‘While the recog- 
nized de facto Government must for all purposes, while continuing to occupy © 
its de facto position, be treated as a duly recognised foreign Sovereign State, 
_ His Majesty’s Government recognizes that the de jure monarch has some 
right (not in fact at the moment enforceable) to reclaim the governmental 
control of which he has in fact been deprived.” (p. 754.) This suggests that 
if Haile Selassie can muster sufficient military force, he can use it to re- 
establish his authority in Ethiopia and Great Britain will not object. It is 
clear, however, that the court entirely rejected the argument that the de jure 
recognition of the Emperor limited the legal authority of the de facto govern- 
ment. So far as the internal and, apparently, the external effects of the de . 
facto government’s acts were concerned, that government was, while it lasted, 
completely sovereign? 

_ Itis familiar doctrine that national courts must follow the national politi- 
cal authorities with respect to political questions. Doubtless in the instant 
case the court was bound to accept the Foreign Office statement that the 
Italian Government was the de facto government of the parts of Ethiopia 
which they controlled.? It is suggested, however, that, in view of the inter- 
national obligations of Great Britain, referred to in the first part of this com- 
ment, obligations which, it may be noted, were not applicable in the case of 
Luther v. Sagor,® that statement should have been construed as narrowly as 
possible. It is also familiar doctrine that a national court, while bound by 
the acts of its government on political questions such as recognition, should 
presume that these political acts were not intended to violate the international 
obligations of the state and should construe them accordingly if that is 
possible.® 

The court would have reached the conclusion it did if, instead of asking, 
‘What is the scope of Italy’s authority as de facto government in Ethiopia? 
it had asked, What, is the law on the question now being applied in Ethiopia? 
The two questions are of course related. One can discover the law in a region 
only through examining the activities of the authorities functioning there. 
And one cannot know what are those authorities without examining: the 
sources from which they claim to have derived their competence. A foreign 

"See W. Harrison Moore, Act of State in British Law; Q. Wright, Control of American 
Foreign Relations, 1922, pp. 165-175. 

§ This dealt with the Soviet Government of Russia and no question of an international 
obligation not to recognize was involved. l 

* “Tf the meaning of the act is doubtful, it is a reason for not putting a particular inter- 
pretation upon it, that the interpretation would violate the comity of nations.” (Leroux v. 
Brown, L. J. 220, p. 8.) “An act of congress ought never to be construed to violate the law 
of nations if any other possible construction remains.” (Marshall, C. J., in Murray v. 
Schooner Charming Betsey (1804), 2 Cranch 64,118.) See also Talbot v. Seaman, 1 Cranch 


1; Little v. Barreme (1804), 2 Cranch 170; Q. Wright, Control of American Foreign Relations, 
1922, pp. 165-175, and this Journat, Vol. 11 (1917), p. 10. 


EDITORIAL COMMENT 687 


court, however, which does not wish political implications to be drawn from 
its opinion, and does not wish to encroach upon the international obligations 
of the state, should, in cases concerning the effect of the acts of de facto 
governments upon private rights, adopt so far as possible the point of view of 
private international law..° It can in fact usually answer the question, What 
was the law functioning in the area at the time the transactions with which 
the court is concerned took place? by examining practice within the area with 
little regard to the political hierarchy of authority, and without considering 
the varying competences of military occupants, insurgent or belligerent gov- 
ernments claiming independence, unrecognized governments in general con- 
trol of recognized states, and governments recognized as de facto functioning 
in territory to which a recognized de jure government is entitled. American 
courts have expanded on these distinctions at length, but the tendency has 
been to adopt the simpler approach.11 As Dickinson writes: “Experience in- 
dicates . . . that reference may be safely made to conditions prevailing as 
to laws in force under an unrecognized de facto government in the usual 
conflict of laws way.” 4 


10 See Salimoff and Co. v. Standard Oil Co. of N. Y. (1988), 262 N. Y. 220. This point 
of view is not applicable where the question at issue is the competence of a de facto govern- 
ment to sue or to be sued in a foreign court, but only where its competence to act arises 
collaterally in connection with the determination of private rights. See Dickinson, this 
JOURNAL, VoL 25 (1931), pp. 219-220. Supra, note 4. 

1t Doubtless there are definite rules of international law limiting the authority of a mili- 
tary occupant during the course of war. Acts of such a de facto authority, which ignore these 
limitations, even though functioning locally, should be regarded as ultra vires and void by a 
foreign court. See City of Antwerp v. Germany, German-Belgian Mixed Arbitral Tribunal, 
Annual Digest of Public International Law Cases, 1925-26, Case No. 361; In re Falch, French 
Court of Cassation, tbid., 1927-28, Case No. 383; Oppenheim, International Law, 5th ed. 
(Lauterpacht), Vol. 2, pp. 316 ff., 843 ff. There seems to be nothing inherently unreason- 
able in the view urged by the plaintiff in the instant case (p. 752) that the Italian de facto 
government in Ethiopia was merely a military occupant, and the court admitted that, if 
that were its status, ita authority would be limited. (p. 754.) The court rejected this view 
because it had ‘‘no relevance in principle to the case of a de facto government set up in an 
area from which the former Government has departed, and in which there is no Govern- ` 
mental authority except that of the de facto Government.” But it would seem that these 
conditions would necessarily exist in all cases of military occupation. Even the fact that 
active hostilities were at an end would not necessarily be determining. Where territory 
has been provisionally occupied in time of peace by a government not its sovereign under s 
treaty or armistice, the rules of military occupation have usually been held applicable. 
See cases cited by Oppenheim, op. cit., p. 346. The court was doubtless influenced by the 
practical consideration that “confusion” would ensue “if the only bank of issue in the coun- 
try were allowed to continue its business under the control of persons who, until the last 
moment, seem to have been engaged in strenuous attempts to assist the displaced Govern- 
ment to resist the attacks of those who have become the de facto Government.” (p. 754.) 
It might have added that the view urged by the plaintiff would have had the effect, alluded 
to by American courts in cases dealing with corporations liquidated in Russia by the un- 
recognized Soviet Government, of “endowing with extraterritorial vitality, corporations 
which though dead in the country which created them, exist like fugitive ghosts outside its 
boundaries.” (Salimoff and Co. v. Standard Oil Co. of N. Y. (1983), 262 N. Y. 220.) 
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This point of view was in fact suggested by the court’s statement in the in- 
stant case: “I am satisfied on the evidence that if today the courts of the de 
facto Government at Addis Ababa had before them the question which I have 
to consider—namely, whether the Bank of Ethiopia has been dissolved and 
has accordingly ceased to exist, except in so far as may be necessary for the 
liquidation of its affairs, and whether any one, acting otherwise than under 
the authority of the liquidator of the bank, appointed as I have mentioned, 
can conduct litigation on behalf of the bank—the answers given would un- 
questionably be in the affirmative to the first question, and in the negative 
to the second question.” (p. 754.) 

From the point of view, of international law, the dictum of the court, un- 
necessarily extending the competence of the de facto government, is perhaps 
less important than the statement of the Foreign Office that de facto recogni- 
tion had been extended. It may be questioned whether even the recognition 
of the de.facto authority of Italy in the occupied area was in accord with the 
obligations of Great Britain under the Covenant as they have been inter- 
preted in the resolutions referred to. This question can be better discussed 
after further developments have indicated more clearly exactly what the 
British Government meant by its de facto recognition. : 

| Quincy WRIGHT 


SECRETARY OF, STATE HULL'S PILLARS OF ENDURING PEACE 


‘Twice during the year, the Secretary of State of the United States has 
_ raised his voice in pleas for peace to a sick and fearful world. On‘both oc- 
casions he has been listened to with respect and his utterances have evoked 
sympathetic responses. | 

In his opening address at the Inter-American Conference for the Mainte- 
nance of Peace at Buenos Aires December 5 last, Secretary Hull enumerated 
eight “vitally important principles and proposals for a comprehensive peace 
program and peace structure” which, if followed and adopted, would consti- 
tute an “armory of peace.” Mr. Hull earnestly urged that “at a time when 
many other governments or peoples fail or fear to proclaim and embrace a~ 
broad or definite peace plan or movement, while their statesmen are shouting’ 
threats of war, it is all the more necessary that we of the Americas must cry 
out for peace, keep alive the spirit of peace, live by the rules of peace, and 
forthwith perfect the machinery for its maintenance.” 

As given out in digested form by the State Department at Washington, 
Secretary Hull’s “eight pillars of enduring peace” read as follows: 


(1) Peoples must be educated for peace. Each nation must make it- 
self safe for peace. 

(2) Frequent conferences between representatives of nations, and in- 
tercourse between their peoples are essential. 

(3) The consummation of the five well-known peace agreements will 
provide adequate peace machinery. 
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(4) In the event of war in this hemisphere, there should be a common 
policy of neutrality. 

(5) The nations should adopt commercial policies to bring each that 
prosperity upon which enduring peace is founded. 

(6) Practical international coöperation is essential to restore many in- 
dispensable relationships between nations, and prevent the demoraliza- 
tion with which national character and conduct are threatened. 

(7) International law should be reéstablished, revitalized and 
strengthened. Armies and navies are no permanent substitute for its 
great principles. 

(8) Faithful observance of undertakings between nations is the foun- 
o of international order, and rests upon moral law, the highest of 
all law. 


While the primary purpose of the Inter-American Conference for the 
Maintenance of Peace was, in Mr. Hull’s words, “to banish war from the 
Western Hemisphere,” he entertained the strong hope that the united action 
of the American nations “may not only demonstrate the happy position of 
the New World,” but “embody policies of world application, and corre- 
spond to the views and interests of nations outside this Hemisphere.” 

The spread and increasing intensity of armed hostilities in disturbed situa- 
tions in various parts of the world led the Secretary of State a few months later 
to set forth the position of the United States Government. On July 16, 
Secretary Hull issued the folldwing statement: 


Unquestionably there are in a number of regions tensions and strains 
which on their face involve only countries that are near neighbors but 
which in ultimate analysis are of inevitable concern to the whole world. 
Any situation in which armed hostilities are in progress or are threat- 
ened is a situation wherein rights and interests of al! nations either are 
or may be seriously affected. There can be no serious hostilities any- 
where in the world which will not one way or another affect interests 
or rights or obligations of this country. I therefore feel warranted in 
making-—in fact, I feel it a duty to make—a statement of this Govern- 
ment’s position in regard to international problems and situations with 
respect to which this country feels deep concern. 

This country constantly and consistently advocates maintenance of 
peace. We advocate national and international self-restraint. We ad- 
vocate abstinence by all nations from use of force in pursuit of policy 
and from interference in the internal affairs of other nations. We ad- 
vocate adjustment of problems in international relations by processes 
of peaceful negotiation and agreement. We advocate faithful observ- 
ance of international agreements. Upholding the principle of the sanc- 
tity of treaties, we believe in modification of provisions of treaties, when 
need therefor arises, by orderly processes carried out in a spirit of mu- 
tual helpfulness and accommodation. We believe in respect by all na- 
tions for the rights of others and performance by all nations. of 
established obligations. We stand for revitalizing and strengthening 
of international law. We advocate steps toward promotion of economic 
security and stability the world over. We advocate lowering or remov- 
ing of excessive barriers in international trade. We seek effective equal- 


1 Department of State Press Releases, Dec. 5, 1936, Vol. XV, No. 375, p. 432. 
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` ity of commercial opportunity and we urge upon all nations application 
of the principle of equality of treatment. We believe in limitation and 
reduction of armament. Realizing the necessity for maintaining: armed 
forces adequate for national security, we are prepared to reduce or to in- 
crease our own armed forces in proportion to reductions or increases 
made by other countries. We avoid entering into alliances or entan- 
gling commitments but we believe in codperative effort by peaceful and 
practicable means in support of the principles hereinbefore stated.? 
It would not be difficult to name treaties and to point to incidents in the 
‘conduct of the foreign relations of the United States to support each of the 
points made by Secretary Hull. His own administration of the nation’s for- 
eign affairs has been a constant and continuous demonstration: of his firm 
belief in these principles and proposals and of his sincerity in seeking to 
make them practically efficacious. He restated at Washington on July 16 
in somewhat more precise form the recommendations which he made at - 
Buenos Aires on December 5, and sought to make them of general application 
by directing his statement to all the governments of the world instead of to 
the American nations only. 

The Secretary of State’s address at Buenos. Aires contains unanswerable 
arguments in.justification of his principles and proposals which apply with 
equal if not greater force and reason in support of his appeal to the world at 
. large for a comprehensive peace program and peace structure. 

Starting from fundamental principles, Secretary Hull recognizes “the 
right of all nations to handle their affairs in any way they choose, and this 
quite irrespective of the fact that their way may be different from our way or 
even repugnant to our ideas.” But he emphasized that “each nation must 
maintain conditions within its own borders which will permit it to adopt 
national policies that can be peacefully pursued.” He deplored the present 
tendency of nations to live a hermit existence by isolating themselves from 
each other in suspicion and fear. “When nations live apart,” he said, “the 
entire human race in countless instances suffers irreparable injury—politi- 
cal, moral, material, spiritual and social.” By way of illustration he pointed 
out that “today, through lack of comprehension, understanding and con- 
fidence, we see many nations exhausting their material substance and the 
vitality of their people by piling up huge armaments. We behold others, in 
their attempted isolation, becoming more indifferent and less considerate to- 
wards the rights, privileges and honest opinions of others. National char- 
acter and conduct are threatened with utter demoralization. At no distant 
time we shall see a state of moral and spiritual isolation, bringing with it 
the condemnation of the world, covering great parts of the earth, unless | 
peoples halt and turn towards a sane course.” 

~ As alternatives, Secretary Hull advocated frequent conferences between 
representatives of the nations and intercourse between their peoples. ‘“Col- 
laboration and the exchange of views, ideas, and information are,” he said, 


1 Department of State Press Releases, July 17, 1937, Vol. XVL, No. 407, p. 41. 
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“the most effective means of establishing understanding, friendship and 
trust.” Reverting again to the situation now existing, the Secretary pointed 
out that international relationships in many vital respects are at a low 
ebb, that the entire international order is severely dislocated, and that prac- 
tical international codperation is all-important to restore many indispensa- 
ble relationships between nations. 

To promote the restoration of such relationships, Mr. Hull advocated 
a liberal policy of commerce which would lower excessive barriers to trade 
and lessen injurious discriminations as between the trade of different coun- 
tries. “This means,” he said, “the substitution of a policy of economic 
benefit, good will, and fair dealing for one stimulated by greedy and short- 
sighted calculations of momentary advantage in an impractical isolation.” 
He advocated further the principle of equality of treatment as a basis of 
commercial policy. “The practice of discrimination,” he said, “prevents 
trade from following the lines which would produce the greatest economic 
benefits—it inevitably in the long run must provoke retaliation from those 
who suffer from discrimination; makes it more difficult for countries eager to 
pursue & liberal trade policy to secure the fair gains from this policy, and 
thereby checks the lowering of restrictions.” Mr. Hull added: 


Prosperity and peace are not separate entities. To promote one is to 
promote the other. The economic well-being of peoples is the greatest 
single protection against civil strife, large armaments, war. Economic 
isolation and military force go hand in hand; when nations cannot get 
what they need by the normal processes of trade, they will continue to 
resort to the use of force. A people employed and in a state of reason- 
able comfort is not a people among whom class struggles, militarism, and 
war can thrive. But a people driven to desperation by want and misery 
is at all times a threat to peace, their conditions an invitation to disorder 
and chaos, both internal and external. 


The Secretary regretted that international law has been in large measure 
flouted, and he urged that it be reéstablished, revitalized and strengthened. 
On this point he continued: 


International law protects the peace and security of nations and sọ 
safeguards them against maintaining great armaments and wasting their 
substance in continual readiness for war. Founded upon justice and 
humanity, the great principles of international law are the source and 
fountain of the equality, the security, and the very existence of nations. 
Armies and navies are no permanent substitute. Abandonment of the 
rule of law would not only leave small or unarmed States at the mercy ` 
of the reckless and powerful but would hopelessly undermine all inter- 
national order. It is inconceivable that the civilized nations would long 
delay a supreme effort to reéstablish that rule of law. 


Speaking more particularly of the policies of the United States, the Secre- 
tary of State said: 


While carefully avoiding any political entanglements, my Govern- 
ment strives at all times to codperate with other nations to every practical 
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extent in support of peace objectives, including reduction or limitation 
of armaments, the control of traffic in arms, taking the profits out of 
war, and the restoration of fair and friendly economic relationships. We 
reject war as a method of settling international disputes and favor such 
methods as conference, conciliation and arbitration. 


Although the Secretary felt forced to observe that E anes events 
clearly show that, where mutual trust, good will, and sincerity of purpose 
are lacking, pacts or agreements fail, and the world is seized by fear and left 
to the mercy of the wreckers,” he nevertheless insisted upon the “observance 
of understandings, agreements and treaties between nations” which he rightly 
remarked “constitutes the foundation of international order.” Lamenting 
the fact that “international agreements have lost their force and reliability 
as a basis of relations between nations,” he denounced this extremely ominous 
and fateful development as constituting “the most dangerous single phenom- 
enon in the world of today,” for, he said, “not international law merely, but.. 
that which is higher—moral law—and the whole integrity and honor of 
governments are in danger of being ruthlessly trampled upon.” There is 
no task more urgent, he repeated, than that of “remaking the basis of trusted 
agreement between nations. They must ardently seek the terms of new 
agreements and stand behind them with unfailing will. The vitality of in- 
ternational agreements must be restored.”® Pacta sunt servanda! 

Secretary of State Hull in issuing his statement on July 16, explained that 
it “was prepared in the hope that if other governments should approve the 
principles of the declaration as the underlying bases for international rela- 
tions, the cumulative effect of their approval would do much to revitalize 
and to strengthen standards desirable in international conduct.”* After he 
had received replies from almost every government in the world, the Secre- 
tary of State, in making them public, called attention to the common theme 
of approval running through them by which the. replying governments 
“have placed themselves on permanent record in support of a basic line of 
conduct in international relations which is the cornerstone in right dealing be- 
tween nations and which points the pathway to permanent peace.” “These 
utterances,” the Secretary of State said, “reveal a solidarity of attitude and 
aspiration which should ensure renewed and increased efforts by the gov- 
ernments and peoples of every country in the direction of peace and a re- 
stored world order.” 5 

It is gratifying to note that the Government of the United States has not 
allowed its efforts to promote world peace to end with the notes sent in reply 
to Secretary Hull’s statement of principles of July 16. The Secretary of 
State expressed at Buenos Aires the hope that the “pillars of peace” which 

? Secretary Hull’s address is printed in Department of State Press Releases, Dec. 5, 1986, 
Vol. XV, No. 375, p. 432. 

t Department of State Press Release, Aug. 6, 1937. This, and subsequent Press Releases 


of Aug. 13, 18, 21, 24, 28, and Sept. 2, contain the texts of the other governments’ replies 
to Secretary Hull’s statement. s Ibid., Aug. 13. 
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involved in the proceeding for determining the maritime frontier of Norway 
and Sweden; the comptes rendus of the descente sur les lieux were later pub- 
lished.* Here, then, were useful precedents to guide the Permanent Court of 
International Justice. 

The Court viewed the Belgian suggestion, not as an offer to present evi- 
dence, but as an invitation to the Court to procure its own information. The 
acceptance of such an invitation may not have required, but it was desirable 
that the Court should have, not only the acquiescence but also the coöperation 
of the Agents of the two governments which were parties to the case. After 
the Court had provisionally set the dates for the proposed visit (which was 
to begin only following the completion of the first oral argument of the Belgian 
Agent), the Agents of the parties were asked to propose an itinerary, and to 
nominate the persons, of equal number-on both sides, who would accompany 
the judges. By an order formally adopted on May 13, 1987, the Court de- 
cided “to carry out an inspection on the spot,” and for this purpose “to follow 
the itinerary jointly prepared by the Agents of the parties.” The judges jour- 
neyed to Maastricht on May 13, and on May 14 and 15, the visit to the scene 
was effected. Summary comptes rendus were drawn up, and were attached 
to the procés-verbal of the next public session of the Court. The visit was 
made on the basis of the Court’s own decision, though that decision was due 
to the Belgian Agent’s suggestion; hence, except for certain hospitality offered 
by the parties, the expense of the visit was met out of the budget of the Court. 

_ Thus was created a new precedent for the Court. It may have great value 
in the course of the Court’s work in the future. Geographical considerations 
may limit the following of the precedent; in the particular case a-journey of 
only a few hours’ duration sufficed. Yet an international tribunal cannot 
ignore the possible usefulness of such procedure, not only for ensuring that 
results will be arrived at on the basis of the fullest possible information, but 
also for creating that support in public opinion which is the one sure sanction 
of its judgments. In international as in national jurisprudence, the impor- 
tant thing is not merely that justice be done, but also that justice be done in 
a manner which the whole world may appreciate. 

Maxey O. Hupson 


THE FIRST AMERICAN TREATISE ON INTERNATIONAL LAW 


In the course of his opinion given in the case of Triquet v. Bath, 1764, Lord 
_ Mansfield, having before him a question of diplomatic immunity, recalled an 
earlier case decided in 1736 in which Lord Talbot declared that the Law of 
Nations was a part of the law of England and “was to be collected from the 
practice of different nations and the authority of writers.” Accordingly, 


4 Recueil des Comptes rendus de la visite des lieux et des Protocoles des Séances du Tribunal 
arbitral, constitué en vertu de la Convention du 14 mars 1908, pour juger la question de la délimt- 
tation d'une certaine partie de la frontière maritime entre la Norvège et la Suède, The Hague, 
1909. 
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Lord Mansfield continued, “he argued and determined from such instances 
and the authority of Grotius, Barbeyrac, Bynkershoek, Wicquefort, ‘and c., 
. there being no English writer of eminence upon the subject.” He might well : 
have made an exception in favor of the Englishman, Richard Zouche, and 
also of Gentili, for the latter, although Italian, wrote at Oxford, where he held 
a professorship. Substantially, however, the remarks of Lords Talbot and 
_. Mansfield were correct. Vattel was the first writer upon the Law of Nations 
' who wrote in the vernacular. For those who did not read Latin, there. were 
English translations of all of the writers mentioned by Lord Talbot. . There 
was none either of Gentili or of Zouche. 
- With the movement for independence i in America came the. reiaton of 
the need for an exact understanding as to the rights and duties of an inde- 
pendent state, of the rights of a belligerent, and of the duties of a neutral. 
A new work, professedly one of popularization and written in French was at _ 
hand. Vattel’s treatise had appeared in 1758. In December, 1775, Benja- 
: min Franklin acknowledged the receipt of Dumas’ edition of Vattel, saying 
that the work “came to us in good season when the circumstances of a rising 
state made it necessary frequently to consult the Law of Nations... . 
[It] has been continuously in the hands of the members of our Congress now 
sitting.” A work representing the modern and enlightened Continental point . 
of view was extremely important in a contest between British dominion and . 
sea power. <A good deal of the foreign policy. of the United States to the end 
of the War of 1812 may be traced to Vattel. As the eighteenth century 
closed, another Continental work challenged the supremacy of Vattel, that 
of de Martens, which appeared in an English translation printed at Phila- 
delphia in 1795 and dedicated to George Washington. 

In England a new interest in international law developed during-the Na- 
poleonic wars. The founder of the Utilitarian School, Jeremy Bentham, 
whose human interests led him into so many fields of reform, not only coined 
the term “international law”, but argued for its codification (another verbal 
invention of his). Bentham’s writings om international law were not pub- 
lished until after his death. They are not of great value and he never 
attempted a systematic work upon the subject. His disciple, Sir James 
Mackintosh, made in brilliant essays a greater contribution to the subject. 
He had the intention of writing a systematic treatise, but his death forestalled 
the accomplishment. No Englishman produced a systematic treatise upon 
the subject until 1839, when William Oke Manning, Jr., published his Com- 
mentaries on the Law of Nations. with a no ‘imprint. In his preface, 
Manning stated: 


It is indeed singular that, in the multiplicity of aah which are pub- 

. lished on almost every subject, we have never had a systematic treatise 
on the Law of Nations by an English writer. There are two productions 
on this subject in our language, both of which I should be proud to claim 
as belonging to our literature, but both are written by Americans. Of 


EDITORIAL COMMENT 699 


these works I shall speak further when examining the literature of the 
science, merely observing here that, though both excellent in their way, 
the scope of these writers has been too different from mine to accom- 
plish the purpose which I have in view; Chancellor Kent merely giving 
& few chapters of his Commentaries on American Law, to the subject of 
the Law of Nations; and the recent work of-Dr. Wheaton being pro- 
fessedly elementary, and certainly the best elementary book on the topic 
that exists. : 
Meanwhile the courts of Great Britain and the United States had made _ 
contributions to the positive Law of Nations to an extent both in quality and 
in quantity hitherto unknown in the world. The eighteenth century English 
cases had to do largely with questions of diplomatic immunities, and so had 
also the earliest American cases of importance. The decisions of Lord Stow- 
-7 ell in England and of Marshall and Story in the United States developed the 
'~positive law of war and neutrality. As the nineteenth century proceeded, 
less and less reliance was put upon the Law of Nature both in England and in 
America. The Supreme Court of the United States, ike the British courts, 
relied more and more upon custom and usage. It was along the lines of posi- 
tivism that the need for a systematic work for the use of lawyers and diplo- © 
mats showed itself. The culmination was the treatise entitled The Elements 
of International Law, written by an American lawyer and diplomat, Henry 
' Wheaton, which appeared in 1836, the first separate systematic treatise on 
‘international law written in the English language, and the first to be written 
‘in the new world.t 
It is therefore in recognition of the centenary of Henry Wheaton’s Elements 
of International Law that attention is invited to this American publicist and 
scholar whose influence transcended the elements of his own time and country, 
and who deserves a notable place in the history of the Law of Nations. 
Henry Wheaton, 1785-1848, was graduated from Brown University, Provi- 
dence, Rhode Island, in 1802. He then studied for the bar both in America 
and in France. After practicing his profession for a number of years, he 
became the editor of a New York journal. During the War of 1812 he served 
in the army as a division judge advocate. At the close of the war he pub- 
lished a digest of the Law of Maritime Captures and Prizes. The title is 
something of a misnomer. The work is rather a systematic treatise upon 
war and neutrality, executed upon the theory “not what the law ought to be, 
but what the law is,” in which the earlier text writers, treaties, national legis- 
lation and practices were used, together with court decisions, British as well 
as American. Although this work is but little known (it apparently ap- 
peared in but one edition), it is a distinct contribution to the literature of the 
subject both as to treatment and content. It is a practical work for lawyers 
upon what the author deemed to be “the most important practical branch of 
the Law of Nations.” In 1817, Wheaton was appointed reporter of the Su- 


1 Book I of Kent’s Commentaries Upon American Law, appearing in 1826, was on the Law 
of Nations. Bello’s Principios de Derecho de Gentes, appeared in Santiago de Chile in 1840. 
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preme Court of the United States, a position which he held until 1827. The 
period when the court was presided over by Chief Justice Marshall has been 
called the golden age of the Supreme Court. Wheaton’s association with the 
tribunal covered practically the latter half of the Chief Justiceship of Mar- 
shall, with Story as one of the associate justices, second only to Marshall in 
international law and unrivaled in the field of private international law. 
Wheaton’s reports of the decisions of the Supreme Court are marvels of excel- 
lence, due to his editorial care as to the text of the opinions and the dis- 
criminating profusion of his annotations. Many of the most important 
constitutional decisions were rendered during this period. While Wheaton 
was reporter, more than eighty opinions bearing upon international law were 
rendered by the great Chief Justice. Lawyers of today in using them are 
indebted to the scholarly labors of Wheaton for their textual and editorial 
excellence. 

In 1820, Wheaton delivered an address before the New York Historical 
Society upon the “History of International Law.” This shows that bis inter- 
est had already been aroused in that phase of the subject, which long after- 
wards found expression in his History of the Law. of Nations in Europe and 
America, which appeared in 1845. The essay may be favorably compared 
with the earlier one of James Mackintosh, of whom Wheaton was a great 
admirer. Somewhat condensed, it appeared in a preliminary chapter in the 
earlier edition of Wheaton’s Elements. In 1827, Wheaton was appointed by 
President John Quincy Adams to be Chargé d’Affaires to Denmark. Accept- 
ing this appointment, Wheaton ended his active connection with the bar and 
turned to diplomacy, remaining in the service until 1846. In this field, his 
services were various and valuable. He succeeded in negotiating a treaty 
with Denmark by which the United States was indemnified for the seizures 
of vessels and cargoes at Kiel during the Napoleonic wars. While at Copen- 
hagen, he wrote a scholarly History of the Northmen. For a long period the 
United States had had no diplomatic representation in Prussia or in the other 
German states. In 1835 Wheaton was transferred to Berlin and the post 
was goon raised to the rank of a legation. Between 1835 and 1846 he nego- 
tiated an important series of commercial treaties with various German states, 
by which were abolished droit d’aubaine and taxes on emigration. Possibly 
the most important of all was a commercial treaty negotiated with the old 
Germanic Confederation in 1844, but this was rejected by the United States 
Senate. In 1848, Wheaton became involved in a matter with the Prussian 
Government which became a cause célébre concerning diplomatic immunities. 
His contention, supported by his Government, was that there could be no Hien 
against his household goods in favor of his landlord for damages done the 
freehold during his term as a diplomat.” 

It was during-his tenure at Copenhagen and at Berlin that Wheaton wrote 
his Elements of International Law, published simultaneously at London and 
at Philadelphia in 1836. The work, therefore, was not the product of a 


14 Moore, International Law Digest, 648. 
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secluded scholar, nor was it written for the study. Like the treatise of Vattel, 
it was a practical work written by a diplomat for the “use of persons engaged 
in diplomatic and other forms of publie life rather than for mere technical 
lawyers.” Nothing, however, could be more unlike the work of Vattel than 
Wheaton’s so far as his fundamental assumptions are concerned. The Law 
of Nature Wheaton frankly relegated -to the set of ideas otherwise known as 
the principles of justice. The influence of the historical school of jurispru- 
dence then dominant in Germany is quite apparent. Savigny furnishes his 
fundamental concept of international law: “eine unvollendete Rechtsbildung”’ 
based upon the community of ideas possessed by the Christian states of 
Europe, now become the ultra-European international community, an idea 
used by Heffter, who used the maxim Ubit Socvetas ibi jus est as the foundation 
of international jurisprudence. Following Savigny, influenced by Bentham 
and Austin, and anticipating Heffter, he posited no universal international 
law. Those states were a part of the international community which, having 
a common stock of juristic ideas, possessed reciprocating wills, a doctrine long 
afterwards elaborated by Lorimer. This is certainly the positivist’s ap- 
proach, while the ethico-naturalistic doctrines of an all-embracing member- 
ship reach back to the jurist-theologian Victoria. Wheaton’s method, seeking 
rigorously to set forth international law as it is, looked carefully into the 
character of legal sources. Here he was influenced by his earlier work on 
prizelaw. He adopted Lord Stowell’s conception of the character of the prize 
courts as being under a duty to administer “with indifference that justice 
which the Law of Nations holds out, without distinction, to independent 
states, some happening to be neutral and some to be belligerent.” The Eng- 
lish edition of the work appeared in two volumes of almost equal size. The 
first was on the law of peace, the second on war and neutrality, these latter 


two topics being given nearly equal spacing. The law of peace, to some 
extent following Vattel, is organized upon the basis of the familar funda- 


mental rights of states, self-preservation, independence, equality, and prop- 
oe oe ee are largely used with due attention to the treaties 
of reconstructed Europe of the post-Napoleonic era. It-is, as one might 
assume, in the treatment of neutrality that the use of cases is most frequent, 
with constant citations of the opinions of Stowell and of Marshall. 

The reception given Wheaton’s Elements in the United States was enthusi- 
astic and sustained. It was acclaimed as a work in which the author had 
“infused into the whole mass the liberal spirit that prevails in the institutions 
of his own country.” Successive editions were called for. Three appeared 
in the United States under the author’s supervision. The fourth, also revised 
by the author, appeared in Paris and Leipzig in 1848 and was subsequently 
reissued. After Wheaton’s death, the work continued to be in demand. 
There were rival editions in America, Lawrence’s and Dana’s, out of which 
considerable confusion as well as litigation ensued. Probably no work was 
so much used by Americans during the Civil War. Notwithstanding the ad- 
verse criticisms appearing in Oke Manning’s Commentaries, its popularity 
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extended to England where successive editions carry the names of English 
editors, Boyd, Atlay, Phillipson, and Keith. The principles of international 
law as the law of the international community were introduced into China by 
Wheaton’s Elements. In 1864, the Chinese Government ordered its transla- 
tion into Chinese for the use of ita officials, and the work was completed by a. 
commission of Chinese scholars, printed, distributed, and used as a textbook. 

In celebration of this, the first separate and systematic work on interna- 
tional law written in English and the first to be written in the New World, a 
centennial edition has been issued in the series of the Classics of International 
Law published by the Carnegie Endowment for International Peace, under 
the competent editorial. supervision of Professor George Grafton Wilson of 
Harvard University, whose eminent scholarly qualifications are singularly 
supplemented by his personal interest, for Professor Wilson, like Wheaton, 
was graduated from Brown University and taught international law there ` 
before his call to Harvard. 

With the completion of the Elements, Wheaton’s interest i in intaon 
law was not exhausted. “Quels sont les progrès qwa fait le droit des gens en 
Europe depuis la Paiz de Westphalie?” was a question propounded by the 
Institut de France for a prize essay composition in 1839. With his essay of 
1820 ab a basis, Wheaton wrote his Histoire du Progrès du Droit des Gens, 
which was published by Brockhaus in Leipzig in 1841. Receiving honorable 
mention but not the prize (it would appear that the. prize essay was.never 
published), the work was enlarged and published in New York in 1845 under | 
the title History of the Law of Nations in Europe and America from the Earlt- 
est Times to the Treaty of Washington, 1842. The French version continued 
to appear in a series of editions published by Brockhaus. Although no recent 
reprint of the work has occurred, its value has by no means disappeared, not- 
withstanding the great contributions made in this field by Walker, Phillipson, 
Nys and many others. 

In an introduction to the 1916 English edition of The Elements, the late 
Sir Frederick Pollock, never given to fulsome comment, wrote that Wheaton 
had first of all “the merits of a good scholarly lawyer of the first generation 
of American independence; but his combination of forensic,. judicial, and 
diplomatic experience gave him almost unique advantage in handling this 
subject” of public international law. After a century, American scholars 
are proud to bear witness to the value and importance of the contribution 
to the literature of international law made by their countryman, Henry 
Wheaton, who interpreted European thought to Americans and gave to 
Europe the best which American thought produced. He was a careful 
scholar, an excellent lawyer, a competent diplomat, and a writer who could 
express himself clearly and forcefully. From such men, all too few in num- 
ber, have come great masterpieces. Wheaton’s Elements of International 
Law: is one. J.S. REEVES 


3 See review in this JOURNAL, July, 1987, Vol. 31, p. 546. 


CURRENT NOTES 
aaa ee 
ÅKE HAMMARSKJÖLD 


Now and then in the history of mankind Nature seems to raise up a man to 
serve a particular purpose. Endowed with the highest intelligence, equipped 
with a capacity for broad understanding, actuated by a sympathy which 
transcends limitations of inheritance and locality, such a one arrives at & mo- 
ment when a great job needs to be done. Then the Genius which presides 
over human affairs makes it possible for him to do that job. When his work 
is finished, the achievement can be universally acclaimed, even though a full 
realization of its value may have to be left to the future which will reap the 
benefit. 

Ake Hammarskjöld did not live to finish his forty-fifth year. In a brief 
span his accomplishments were such as few men have had to their credit in a 
lifetime twice as long. 

For seventeen years, Hammarskjöld played a leading rôle in activities con- 
nected with the Permanent Court of International Justice. As a member of 
the Secretariat of the League of Nations, he worked with the Committee of 
Jurists which met at The Hague in 1920 to draft the Statute of the Court; he 
followed that draft through all the stages of its consideration by the Council 
and Assembly of the League of Nations in 1920; he labored tirelessly in 1921 
to procure the necessary ratifications of the Protocol of Signature, and to 
ensure the success of the first election of judges; and he was designated by the 
Secretary General to serve as the acting secretary of the Court when the 
judges first met at The Hague on January 30,1922. Four days later, though 
not yet twenty-nine years old, he was elected by the Court to be its Registrar. 
He continued to discharge that responsibility until the Assembly and the 
Council elected him a judge of the Court, on October 8, 1936. In the capacity 
of judge, he took part in the hearing of only one case before his death on 
July 7, 1937. 

In his work as Registrar, he was compelled to blaze new paths. First of 
all, an international administration had to be created. It was a task for 
which almost no precedents were at hand to serve as guides. Fortunately, 
Hammarskjöld combined with his interest in details a capacity to delegate 
responsibility. He had soon assembled an excellent staff, many of the mem- 
bers of which still hold their posts. A prodigious worker himself, he knew 
how to extract from others the willing expenditure of their utmost energies. 
The Registry became a house always in order. The Registrar set its stand- 
ards, he imparted its methods, he begot its efficiency, he inspired its loyalties. 
He made the Court the best documented public institution in the world. 

The Registrar has, also, an important diplomatic function. Questions 
arise continually which have to be negotiated with governments individually 
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in their capitals or collectively at Geneva, and these negotiations require plia- 
bility not less than persistence. With a possibility of serious misunderstand- 
ing ever present, Hammarskjéld steered a course which was free of any 
untoward incident. If he was at times thought to be exigent, his exigence 
produced results and it never lost him a friendship. His work was not simply 
that of an efficient fonctionnaire. He felt it to be his duty “to constitute a 
link for the preservation of continuity in a body of changing composition.” 
His exceptional memory made the Court look to him as the guardian of its 
precedents, and one whose knowledge of the Court’s deliberations during this 
period is based simply on the published documents can surmise that Ham- 
marskjéld’s influence was not confined to the administrative decisions whioh 
were taken during those fifteen years. 

Any other person would doubtless have thought that the office of Registrar 
demanded all of his energies. Yet Hammarskjöld found it possible to keep 
up & variety of other interests. Under various pseudonyms and occasionally 
under his own name, he published illuminating studies of the constitution and 
activities of the Court; he was continuously engaged in scientific work, such 
as that of the Institute of International Law, the Academy of International 
Law, the Annual Digest of Public International Law Cases; he was a faithful 
participant in the work of the League of Red Cross Societies; he pursued a 
critical interest in the literature and art of many peoples. The last of his 
published studies, “Réforme éventuelle de Varticle 30 de la Convention de 
Genève de 1929,” 1 is a model of-scientific form. With his numerous preoccu- 
pations, he seemed always to have time to assist his friends in their endeavors, 
and many of them, of whom the writer was one, often sought to avail them- 
selves of his valuable assistance. 

The quality of the man is perhaps best indicated by his own tribute to a 
former President of the Court.? Writing of Adatci’s “refined courtesy”, he 
said it was “not simply the product of education and tradition, but an innate 
tact, a goodness of heart.” Adatci’s memory furnished to Hammarskjöld 
“the proof that theoretical knowledge and practical experience, however vast, 
only acquire their value when allied to tolerance and [to a] confident per- 
severance” in “faith in mankind and its future.” How easily the lives of 
others are made to mirror the attributes of one’s own spirit! 

Mantey O. Hupson 
DS el a | 
SIR ROBERT BORDEN 

With the passing of Sir Robert Laird Borden on June 10, Canada and the 
whole British Commonwealth lost one of her most distinguished statesmen. 
From 1911 to 1920 he served as Prime Minister of Canada—first as Conserva- 
tive leader and then as head of the Union Government. Throughout the 


‘17 Zeitschrift für ausländisches öffentliches Recht u. Völkerrecht (1987), p. 265. 
? Published in this Journan, Vol. 30 (1936), p. 114. 
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strenuous war years his singleness of purpose and untiring devotion to duty 
sustained the Dominion in the greatest crisis in her history. As a member 
of the Imperial War Cabinet and as Canada’s representative at the Paris 
Peace Conference he won the respect and esteem of world statesmen, for it was 
with telling logic he insisted that the war efforts of the Dominions entitled 
them, in the peace settlement, to a voice equal to that of smaller nations. 
Against stiff opposition he held out for similar separate representation of the 
component parts of the Commonwealth in the League of Nations, where he 
subsequently served as his country’s representative. From such world recog- 
nition of a new international position, it was a natural development that led 
to the Balfour declaration of equality of nae for the autonomous com- 
munities within the British Empire. 

The stamp of his personality is thus ENT upon the most significant 
developments in Canada’s history during this century in the realm of interna- 
tional affairs and constitutional development. He exemplified the best tradi- 
tions of public life, for it was principle rather than partisanship that gave 
dignity and courage to the utterance of one whose effect was gained through 
the force of logic more than oratorical eloquence. Lacking any suggestion 
of fire or passion, his legal training was responsible for the clarity of his 
reasoning and the balanced judgment which commanded respect. Combining 
statesmanship with letters, the years following his retirement were exceed- 
ingly productive. As Chancellor of McGill University and later as Chan- 
cellor of Queens University, he gave of his talents to higher education. At 
the University of Toronto in 1921 he delivered the Marfleet lectures on ‘“Con- 
stitutional Developments in Canada,” and at Oxford University he was the 
first in a series of Rhodes Memoria] lecturers when he spoke on “Canada in 
the Commonwealth—From Conflict to Codperation.” 

What part Sir Robert played in the destiny of his country and the Com- 
monwealth can only be indicated, but in the basement offices of his Ottawa 
home are to be found row upon row of files wherein the future historian will 
find this scholarly statesman had carefully preserved a record rich in source 
material. 

LiongeL H. Larne 
College of Wiliam and Mary 


PROTECTION OF FOREIGN DIPLOMATIC AND CONSULAR PREMISES AGAINST PICKETING 


The present “conflict of ideologies” is at once a cause and a symptom of the 
deterioration of international morals and manners in the world today. The 
governments of certain states, in defiance of an elementary duty, are more or 
less openly engaged in a veritable war of propaganda against opposed 
régimes; + and in one case, at least, this warfare has become actual, though 

1See H. Lauterpacht, “Revolutionary Propaganda by Governments,” Transactions of 


_ the Grotius Society, XIU (1928), p. 143 ff. ; Lawrence Preuss, ‘‘International Responsibility 
” for Hostile Propaganda against Foreign States,” this Jounnat, Vol. 28 (1934), p. 649 ff. 
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undeclared. Even diplomats, unmindful of diplomatic circumspection, freely 
take part in activities which formerly would have occasioned protest or a 
demand for their recall. It is only natural that a vigorous reaction should 
be provoked within those countries whose populace have felt their sympathies 
enlisted, their interests threatened and their institutions attacked, in this 
conflict. The present strained international situation, as a recent writer has 
remarked, places the democratic governments of the world in a dilemma.® 
Formally correct in their own relations with other governments, they find it 
difficult to reconcile with their democratic principles the imposition of any 
restraints upon counter-attacks by their nationals. The policies, both 
foreign and domestic, of the governments alluded to have aroused passions 
and resentments which transcend national frontiers. The expression and 
manifestation of such feelings, in view of the extreme sensitivity of these gov- 
ernments to criticiam in any form, have created delicate international problems 
for the democratic states. Nationalistic and xenophobic feeling have in the 
past frequently given rise to outbursts of violence against foreign nationals 
and reptesentatives. The law governing the subject has, however, been clear, 
and state responsibility, at least for offenses against members of the latter 
class, has generally been admitted.* In recent years, new means of express- 
ing political dissent have been adopted, and private individuals, with no intent 
to commit physical violence, have resorted to the picketing of foreign em- 
bassies, legations and consulates as a manifestation of their opposition to the 
policies of the governments concerned.® Such action is at best futile and em- 
barrassing to the local government. It arouses resentment abroad, and, even 
though it may not directly involve the legal responsibility of the state on 
whose territory it occurs, it nevertheless creates international friction and 
endangers the peace. l 

The recent picketing of the official premises of various foreign representa- 
tives in Washington has posed several interesting questions in law and policy. 
Does such picketing, if not prevented by the local authorities, occasion the 
' international responsibility of the United States? If it does not, would it 
nevertheless be expedient to prevent it? 

In the conviction that legislation for the protection of foreign officials against 
picketing is required both by international law and by sound national policy, 
the Committee on Foreign Relations on August 4, 1937,° made a favorable 


2B. Akzin, “Propaganda by Diplomats,” International Law and Relations, Vol. 5, No. 
7 (1986). 

$ Ellery C. Stowell, “Respect Due to Foreign Sovereigns,” this Jounnwaz, Vol. 31 (1937), 
p. 301. 

‘Clyde Eagleton, “The Responsibility of States for the Protection of Foreign Officials,” 
ibid., Vol. 19 (1925), p. 298 ff. 

ë See the report of Inspector Kelly, of the District of Columbia Police Department, on 
the recent picketing of the Italian, Polish and German Embassies at Washington. 81 
Cong. Rec., No. 152, p. 10896. 

‘Senate Report No. 1072, 75th Cong., Ist Seas. 81 Cong. Rec., No. 151, p. 10863. 
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report on a joint resolution, the text of which, as passed by the Senate on 
August 10, provided 


[Enacting clause omitted.] That it shall be unlawful to display any 
flag, banner, placard or device designed or adapted to intimidate, coerce, 
or bring into public odium any foreign government, party, or organiza- 
tion, or any officer or officers thereof, or to bring into public disrepute 
political, social, or economic acts, views or purposes of any foreign govern- 
ment, party, or organization, or to intimidate, coerce, harass or bring into 
public disrepute any officer or officers or diplomatic or consular repre- 
sentatives of any foreign government, or to interfere with the free and 
safe pursuit of the duties of any diplomatic or consular representatives 
of any foreign government, within 500 feet of any building or premises 
within the District of Columbia used or occupied by any foreign govern- 
ment or its representative or representatives as an embassy, legation, 
consulate, or for other official purposes, except by, and in accordance with, 
a permit issued by the superintendent of police of the said District; or to 
congregate within 500 feet of any such building or premises, and refuse 
to disperse after having been ordered so to do by the police authorities 
of the said District. 

The police court of the District of Columbia shall have jurisdiction of 
offenses committed in violation of this joint resolution; and any person 
convicted of violating any of the provisions of this joint resolution shall 
be punished by a fine not exceeding $100 or by imprisonment not exceed- 
ing 60 days, or both. 

Provided, however, That nothing contained in this joint resolution shall 
be construed to prohibit picketing, as a result of bona-fide labor disputes 
regarding the alteration, repair, or construction of either buildings or 
premises occupied, for business purposes, wholly or in part, by representa- 
tives of foreign governments.” 


This resolution was lost in the House of Representatives during the legislative 
scramble of the last days of the session. - Itis to, be hoped that it will be re- 
introduced when Congress again convenes. The need for such legislation, in 
view of the heightened popular feeling growing out of events in the Far Eastern 
and Mediterranean areas, is almost certain to increase during the next few 
months. Irresponsible protests made within the immediate vicinity of 
foreign official premises can only exacerbate an already tense situation and 
may conceivably lead to measures of retaliation against American citizens 


78. J. Res. 191. Joint Resolution to protect foreign diplomatic and consular officers 
and the buildings and premises occupied by them in the District of Columbia. 81Cong. Rec., 
No. 154, pp. 11027, 11034. 

e Existing legislation is inadequate for the repression of offensive picketing. The Code of 
the District of Columbia (to March 4, 1929), Title 6, § 117, makes punishable disorderly 
conduct on the public streets and insulting, profane or obscene language directed at pass- 
eraby. It obviously affords no adequate legal basis for the prevention and punishment of 
the acts envisaged in S. J. Res. 191. On one occasion, the District police took away from 
pickets in front of the Italian Embassy banners inscribed ‘Mussolini murders babies,” 
on advice of the corporation counsel that they were offensive signs. The picketing was 
continued, however, by persons who walked quietly up and down the sidewalks carrying 
signs inscribed with political slogans. See report cited supra, note 5. 
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and officials abroad. The arguments for anti-picketing legislation have been 
clearly stated by Secretary Hull in a letter of August 3, 1937, in which he 
urges the prompt passage of the joint resolution referred to above: 


. Diplomatic officers are clothed with certain immunities under 
international law to enable them to transact in countries to which they 
are accredited or assigned the. business of their respective governments. 
The immunity, therefore, is for a practical purpose, 4.e., to allow govern- 
ments to transact official business free from interruption which might . 
flow from molestation of or interference with their representatives. 
Governments also send to foreign countries representatives who are not 
clothed with diplomatic immunity in the strict sense of the word but who 
are, because of their representative status, entitled to certain special pro- 
tection under the local law, as, for example, consuls, trade commissions, 
etc. 

The United States with its 338 diplomatic missions and consulates is, 
perhaps more than any other country, interested in obtaining for its 
representatives the protection which they must have if they are to func- 
tion effectively. oe 

If we are to obtain for our representatives in foreign countra mt.. 
degree of protection to which they are entitled, we should be in a position 
to show a like consideration for representatives of other governments in 
this country. Unless we extend such reasonable protection .to repre- 
sentatives of other governments, we cannot hope to receive protection for 
our representatives abroad. 

It is extremely embarrassing to the Department to be reminded by ` 
representatives of foreign governments in the United States that their 
missions are being interfered with by individuals or groups, particularly 
when existing domestic law does not seem to cover the situations of which 
complaint is made. By the comity of nations, representatives of foreign 
governments in countries where law and order are supposed to prevail are 
entitled to freedom from any attempted intimidation or coercion.® 


Since the picketing of foreign official premises is of recent origin, it may 
be questioned whether there has developed a rule of international law which 
would impose upon the receiving state a clear and immediate obligation to 
prevent this practice as such.!° It may be argued that a duty of prevention 
follows as a corollary of the foundation principle of diplomatic immunities: 
the obligation to assure the unimpeded exercise of diplomatic functions (ne 


2 To Senator Key Pittman. 81 Cong. Rec., No. 151, p. 10864. 

10 The subject is not discussed in such standard works as those of Sir Ernest Batow, A 
Guide to Diplomatic Practice (8d ed., 1932), and Raoul Genet, Tratté de diplomatie et de 
droit diplomatique, VoL I (1981). A search of Foreign Relations reveals only one case of 
picketing of foreign official premises. Jn a note to the Secretary of State, May 11, 1911, 
the Mexican Minister complained that a group of Mexican rebels had on the previous day 
stood in front of the Mexican consulate at Douglas, Arizona, and made insulting remarks to 
the personnel of that office as they came into the street. To his request that the Govern- 
ment ‘issue such orders as may be necessary to secure the personnel of the Mexican con- 
sulate at Douglas from such annoyances on the territory of this friendly nation,” Secretary 
Knox replied that a copy of the note had been transmitted to the Government for inves- 
tigation and appropriate action. For. Rel., 1911, pp. 481, 485. 
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impediatur legatio). The same principle, although to a lesser degree, would 
apply to consular officers acting in their official capacities. This duty of 
protection has been formulated in the Harvard Research Draft on “Diplo- 
matic Privileges and Immunities” as follows: 


Article 3... . A receiving state shall protect the premises occupied 
or used by a mission, or occupied by a member of a mission, against any 
invasion or other act tending to disturb the peace or dignity of the mission 
or of the member of a mission; .. .@ 


Not only is the receiving state under the obligation of preventing entry by 
its officials upon diplomatic premises; it has the further duty of protecting 
them against “any acts tending to interfere with the enjoyment or possession 
of such premises. . . . The special duty of protection of premises would in- 
clude protection against crowds or mobs collected in the vicinity of the 
premises for the purpose of expressing abuse, contempt or even disapprobation 
of the sending state or of its mission, or of the members of a mission. A 
similar duty would seem to exist to protect such premises against so-called 
‘picketing,’ this being an act tending to disturb the peace and dignity of the 
mission.” 13 

Whether or not the toleration of such picketing constitutes an international 
deliquency in itself, it would undoubtedly lay the foundation for claims against 
the United States should the demonstrations of hostile feeling lead to actual 
violence against foreign representatives or their official premises. Responsi~ 
bility would be increased as a consequence of the political and xenophobic 
motivation of such violence,!* as well as by the fact that the Government has 
been repeatedly reminded of the threatening situation which picketing natu- 
rally involves. The receiving state is under a clear obligation to afford a 


1 Although consular officers are not entitled to immunity with respect to their private 
acts, their immunity for official acts and their right to protection against interference by 
private persons with the exercise thereof, are clearly established. 

8 This JOURNAL, Supp., Vol. 26 (1982), p. 50. 

13 Ibid., pp. 66,57. “The duty of affording protection to the premises does not, however, 
make the receiving state an absolute guarantor of the peace or dignity of the mission in 
every conceivable set of circumstances, comparable with its situation as guarantor against 
entry of state agents upon the premises. . . . It would seem, however, that the receiving 
state must not only use the means in its power to protect the premises, but it must provide 
means adequate to such protection.” Ibid., p. 57. 

M See the report of M. Guerrero on the responsibility of states for damages done in their 
territories to the person or property of foreigners. League of Nations Document, C. 196. 
M.70.1927.V, p. 96. Also Konstantin Frh. von Neurath, “Der ttalientsch-griechische 
Konflikt vom Jahre 1928 und seine vilkerrechiliche Bedeutung,” Vdlkerrechisfragen, Vol. 25 
(1929), p. 86 f. 

On responsibility for mob violence directed against foreigners as such, see Sarropolous 
v. State of Bulgaria, Greco-Bulgarian Mixed Arbitral Tribunal (1927), Recueil des Décisions 
des Tribunauz Arbitrauc Mixtes, VII, 47, 50; Annual Digest of Public International Law 
Cases, 1927-1928, Case No. 162. 

15 4A state is .. . responsible if it knew or should have known that a crime was about 
to be committed and, in either event, failed to take appropriate steps under all the circum- 
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“special protection” to foreign officials,1® and it would be difficult for it to 
show that it had exercised “due diligence” in the fulfillment of this duty if it 
had tolerated conditions which might reasonably be expected to lead to vio- 
lence.!?! Although picketing may not, in the present state of the law, occasion 
an immediate international responsibility, failure to take adequate steps to 
prevent it would be of strong evidential value in proving a lack of due diligence 
in fulfilling the duties of protection in the event that attacks upon foreign 
officers or their premises should take place. The enactment and enforcement 
of anti-picketing legislation would, at least, be highly expedient, and would 
furnish the Government with an effective means of avoiding future inter- 
national claims. | 

Tf the failure to prevent picketing engages the international responsibility 
of the United States, the duty of protection extends to all foreign official . 
premises within its borders, and not solely to those located within the District 
of Columbia. Responsibility, if it arises at all, would not be lessened as a 
result of our federal form of government.48 The proposed legislation, there- 
fore, would not be adequate if it could be shown that an international duty . 
of prevention exists. In this case, however, Congress would have the con- 
stitutional power to extend the application of the anti-picketing legislation to 
the entire territory of the United States under Article I, Section 8, Clause 10, 
of the Constitution, by which Congress is expressly authorised “to define and 
punish . . . offenses against the law of nations.” ° If, on the other hand, the 





stances to prevent the crime. . . . Since the prevention of the crime is far more desirable 
than any later punishment of the guilty, no matter how promptly or effectively this latter 
may be accomplished, where it can be proven that the state was on notice of a pending dis- 
order, or crime, and, being able, nevertheless failed to prevent or suppress its commission, 
higher indemnities should be allowed than in those cases where there was no notice or 
opportunity to prevent the crime.” Marjorie M. Whiteman, Damages in International 
Law, I (1937), pp. 25, 86. See United States (Helen O. Mead) v. United Mexican States, 
General Claims Commission, United States and Mexico (1930), Options of Commissioners, 
1981, pp. 150, 158. 

16 United Mexican States (Francisco Mallén) v. United States, General Claims Commis- 
sion, United States and Mexico (1927), Opinions of Commissioners, 1927, pp. 254, 258; 
this JOURNAL, Vol. 21 (1927), p. 808; United. States (William E. Chapman) v. Daited 
Merican States, General Claims Commission, United States and Mexico (1930), Opinions 
of Commissioners, 1981, pp. 121, 128. 

u “The Law of Responsibility of States for Damage Done-in Their Territory to the Per- 
son or Property of Foreigners,” Research in International Law, Harvard Law School, this 
JOURNAL, Spl. Supp., Vol. 28 (1929), p. 187. 

1 See the reply of the Government of the United States to the schedule of points on the 
responsibility of states drawn up by Preparatory Committee for the Conference for the 
‘Codification of International Law. League of Nations Document, C.75(a).M.69(a). 
1929.V, p. 21; also Harold W. Stoke, The Foreign Relations of the Federal State (1981), 
p. 138 f. ` 

19 “A right secured by the law of nations to a nation or its people, is one the United States 
asthe representatives of this nation are bound to protect. Consequently, a law which is 

“necessary and proper to afford this protection is one that Congress may enact. . . . If the 
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toleration of picketing is not in itself an international delinquency, Congress 
would apparently not be competent to make picketing a federal offense.*° 
Nevertheless, the United States would be responsible for any claims on account 
of violence growing out of the picketing of foreign official premises within the 
territory of the several states.24 It could be protected from such claims only 
by the enactment and effective enforcement of parallel state legislation. 

The proposed legislation has naturally been the object of protest on the 
ground that it would infringe the constitutional rights of freedom of speech 
and assembly. The reply made by Senator Pittman to this contention 
seems conclusive: 


Should people who may make speeches which would not be subject to 
punishment if made in a park, be permitted to go to the front door of an 
embassy and make the same speeches? . . . I say that, under the Consti- 
tution, anyone has a right to express his or her opinion with regard to any 
ruler or with regard to any government, but I say that they have not the 
constitutional right—if prohibited by law—-to make an offensive demon- 
stration in front of an embassy or in front of a legation, the residence of 
a, diplomat who is our guest here, who depends on us wholly for this pro- 
tection not only against murder, not only against insult, but against any 
character of annoyance or interference that will bring the hatred of the 
people of his country against our people.” 


The Government of the United States has recently reasserted its attitude with 
respect to the rights of freedom of speech and of the press in its replies to the 
protests of several foreign governments against derogatory statements made 
in this country. Secretary of State Hull expressed the traditional position of 
the United States when he asserted, in reply to a complaint of the German 
Government regarding certain statements made by Mayor La Guardia, that 


In this country the right of freedom of speech is guaranteed by the 
Constitution to every citizen and is cherished as a part of the national 
heritage. This, however, does not lessen the regret of the Government 
when utterances elther by private citizens or by public officials speaking 
in an individual capacity give offense to a Government with which we 
have official relations.*4 


thing made punishable is one which the United States are required by their international 
obligations to use due diligence to prevent, it is an offense against the law of nations.” 
Waite, C. J., in United States v. Arjona (1887), 120 U. 8. 479, 487, 7 S. Ct. 628, 30 L, ed. 728. 

20 Cf, E. D. Dickinson, “The Defamation of Foreign Governments,” this Journat, Vol. 
22 (1928), pp. 848, 844. It would seem that the constitutional disability would be removed 
if the United States were to contract a treaty obligation to furnish adequate protection 
against picketing to foreign official premises. See Missouri v. Holland (1920), 252 U. 8. 
416, 40 B. Ct. 382, 64 L. ed. 641. 

"Seo H. V. Evatt, “The International Responsibility of States in the Case of Riots or 
Mob Violence,” The Australian Law Journal, IX (1935), Supp., p. 10 ff. 

22 Telegrams expressing the protests of various organizations are printed in 81 Cong. Rec., 
No. 154, p. 11029. 

n Ibid., pp. 11029, 11080. 

% March 5, 1987. Department of State, Press Releases, Vol. 16, No. 390, p. 1838. See 
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This position is believed to be legally sound; there exists no international 
obligation to erect the defamation of foreign sovereigns or states into a 
delictum sut generis, nor to afford them greater protection than is provided 
under the general law, adequately enforced. Early English and American 
decisions have been cited as evidence of such an obligation,” but these deci- 
sions must, in the light of later developments, be regarded as discredited and 
overruled26 A number of states have, it is true, provided special protection 
to foreign governments against defamation or hostile agitation; they have 
done so, however, under political pressure or because of a desire to avoid the 
peace-disturbing consequences of such offenses.*7 It is only rarely that an 
international obligation has been acknowledged. 

Adequate legislation for the protection of foreign diplomatic and consular 
premises involves no infringement upon constitutional rights, and to advocate 
its enactment is not to imply the slightest sympathy with the political, social 
or economic principles of the governments whose representatives would thus 
be protected. To grant them security against annoyance and obstruction in 
the performance of their functions is to fulfill an obligation of international 
comity, if not of law. In certain quarters the enactment of such legislation 
‘would be construed as a yielding to pressure from “dictatorial,” “fascist,” or 
“militaristic” governments. Is it not more humiliating for this Government 
to be compelled continually to apologize for undignified and futile demonstra- 
tions which it is powerless to prevent? The present situation involves the 
' reputation of the United States and its obligations toward foreign officials to 
whom it has extended its hospitality—obligations which have been forcefully 


also the reply of the Secretary of State to a protest of the Minister of the Dominican Repub- 
lic against attacks upon President Trujillo appearing in American films and newspapers. 
Ibid., Vol. 15, No. 355, p. 42. For earlier cases, see Lawrence Preuss, “La répression des 
crimes et délits contre la sûreté des états rangers,” Revue générale de droit international public, 
XL (1983), p. 8398. . 

% See the cases cited by E. D. Dickinson, this JOURNAL, Vol. 22 (1928), pp. 842, 843, and 
by Ellery C. Stowell, ibid., Vol. 31 (1987), pp. 302, 303. 

The Revised Statutes of Canada, 1927, c. 36, § 135, provide that “Every one is guilty of 
an indictable offence and liable to one year’s imprisonment who, without lawful justification, 
publishes any libel tending to degrade, revile or expose to hatred and contempt in the estima- 
tion of the people of any foreign state, any prince or person exercising sovereign authority 
over such state.” It is significant that this provision has not been judicially applied. 

2 Preuss, loc. ctt. (note 24, supra), p. 633 ff. 

27 Ibid., p. 614 ff.; H. Lauterpacht, “Revolutionary Activities by Private Persons against 
Foreign States,” this JOURNAL, Vol. 22 (1928), p. 108. 

“Das einleuchtende Motiv für das strafrechtliche Einschreiten gegen die Beleidigungen 
fremder Staatsoberhiupter ist mithin das wohlverstandene eigene Friedensinteresse des - 
Inlands, die kluge und vorsichtige Förderung rein inlindischer Staatszwecke.’ Die Mittel 
scharfer Generalprivention und, falls diese versagten, die unnachsichtliche Repression der 
volkeschidigenden Beleidigungen der Repräsentanten fremder Staaten werden von einer 
verantwortungsbewussten Staatefithrung darum nur im Dienste des eigenen Volksintereasen 
zum Einsatz gebracht.” Nagler, "Die Beleidigung fremder Slamaoherhaunier, ” Völker- 
recht und Vélkerbund, II (1985), p. 171. 
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expressed by President Fillmore in his annual poner to Congress, December 
2, 1851: 


Ministers and consuls of foreign nations are the means and agents of 
communication between us and those nations, and it is of the utmost 
importance that while residing in the country they should feel a perfect 
security so long as they faithfully discharge their respective duties and 
are guilty of no violation of our laws. This is the admitted law of nations 
and no country has a deeper interest in maintaining it than the United 
States. . . . What is due to our own public functionaries residing in for- 
eign nations is exactly the measure of what is due to the functionaries of 
-other governments residing here. As in war the bearers of flags of truce 
are sacred, or else wars would be interminable, so in peace ambassadors, 
publie ministers, and consuls, charged with friendly national intercourse, 
are objects of especial respect and protection, each according to the rights 
belonging to his rank and station.?® 


LAWRENCE PREUSS 
University of Michigan 


REORGANIZATION OF THE STATE DEPARTMENT 


The Department of State between May and August, 1937, was transformed 
by a series of Departmental Orders into a more efficient, elastic and expert 
organ of the United States Government. Changes of organization and of 
personnel have throughout its history often been made, for the most part 
casually. In 1909 and again in 1922 extensive reorganization of assignments 
and adjustments of the internal structure of the Department were made in 
accordance with general plans for meeting new conditions. The changes 
- effected in 1937 have likewise been designed to improve the mechanism of 
the United States for coping with international problems. 

The changes of 1937 have been accomplished by a series of separate deci- 
sions to which no specific significance has been officially attributed. Col- 
lectively, however, they indicate that the Department of State is equipping 
itself the better to (1) consider the broad implications of its action and na- 
tional policy; (2) consolidate the handling of current questions in more 
convenient units. - c 

For some years the criticism of the Department has been that its personnel 
was able, by a certain amount of overtime work, to take care of all business 
except the essential job of maturing policy. The routine tasks piled up on 
directing and drafting officers’ desks. They were dispatched by studying 
the case at hand, by making limited excursions into the precedents and by 
aniffing the circumambient air for the instinctive odor of historic policy. No 
one had time between reading the papers of the portfolios, seeing the official 
and unofficial callers, consulting colleagues, and drafting the necessary papers, 
to find out what in the large the action taken meant, if anything. A prom- 
ising possibility might be pursued by chance or because some one thought 
_enough of it to take it home with him and work up an idea out of office hours. 


*8 Moore, Digest of International Law, VI, 813. 
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The Department was excellently informed about its trees, and had no time 
to care for the woods entrusted to it. 

Secretary of State Cordell Hull began to do something about this situation 
after a vacancy in the post of Under Secretary of State + opened the way to a. 
change in the higher command. When a somewhat similar problem of giving 
the Secretary of State more advisory assistance had arisen in 1909, it was 
met by creating the office of Counselor for the Department of State? This 
office was in 1913 made senior to the offices of the Assistant and Second As- 
sistant Secretaries of State, which had existed respectively from March 28, 
1833, and July 27, 1886.23 The office of Counselor existed from August 21, 
1909, until June 26, 1919, when the title of the incumbent became Under 
Secretary of State.* 

By the Act of May 18, 1937,5 the post of Counselor of the Department of 
State was re-created as a distinct office. 

The Senate on May 20, 1937, confirmed the nomination of Sumner Welles 
as Under Secretary of State and of R. Walton Moore as Counselor of the De- 
partment of State, both having been Assistant Secretaries. The Under Secre- 
tary, as the second ranking official, becomes Acting Secretary of State in the 
absence or illness of the Secretary and Secretary of State ad interim in case 
of a vacancy.® 

Supplementing this increase of the personnel responsible for the formula- 
tion of policy, a series of advisory posts has been created.” The Office of the 
Economic Adviser was established by Departmental Order No. 2361/2 of 
December 20,1921. Herbert Feis, the incumbent, was appointed Adviser on 
International Economic Affairs by Departmental Order No. 693 of June 17, 
1937, and was “charged, under the Secretary of State, with advising the 
Department on questions of general economic policy, unifying and coördi- 
nating economic matters within the Department, establishing and maintain- 
ing liaison with the various economic bureaus in other Departments, and 
handling economic cases which have no regional character or which overlap 
geographical divisions.” 


1 Due to the appointment by the President of William Phillips as Ambassador Extraordi- 
nary and Plenipotentiary to Italy on Aug. 4, 1936. 

? The Act of Aug. 5, 1909 (36 Stat. at L, 119) authorised such a post “for the advancement 
of commercial and other interests.” 

3 Two other Assistant Secretaries were appointed July 1, 1924. 

4 Register of the Department of State, Jan. 1, 1936, 311. The new designation was first 
by Sec. 1 of the Act of March 1, 1919 (40 Stat. at L. 1224), and then by Act of Jan. 3, 1923 
(42 Stat. at L. 1068) which reduced two potential offices to that of Under Secretary of State. 

š Pub. No. 91, 75th Cong. The bill was 5. 2160, submitted to the respective bodies of 
Congress by 8. Rept. 352 and H. Rept. 694, 75th Cong. 

t On these temporary incumbencies, see Miller, Hunter, Treaties and other International 
_ Acts of the United States of America, I (short print), 192-8. 

7 The Legal Adviser, formerly the Solicitor, was designated by the present title in the Act of 
Feb. 28, 1931 (46 Stat. at L., pt. I, 1214). For the duties see Press Releases, VI, 482 (May 14, 
1982). 8 Press Releases, XVII, 3, release of June 29, 1937. 
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Departmental Orders Nos. 699 and 714 of July 17 and August 16, 1937,° 
respectively, appointed James Clement Dunn, sometime Special Assistant 
to the Secretary of State and more recently Chief of the Division of European 
Affairs, and Stanley Kuhl Hornbeck, Chief of the Division of Far Eastern 
Affairs since February 15, 1928, to new posts as Advisers on Political Rela- 
tions. The duties of these officers are defined in the same terms. Each is 
“charged, under the Secretary of State, the Under Secretary and an Assistant 
Secretary, with the supervision of such divisions having general charge of 
relations with foreign states as may be assigned to him and with giving advice 
on special questions and performing other duties of a supervisory or advisory 
nature.” 

All these changes of organization are calculated to afford the Department 
of State opportunity to do more thinking about the meaning and trend of the 
action it is called upon to take. Another shift in structure is capable of 
having the same result in the field of multilateral relations which play a con- 
stantly increasing part as compared with the bilateral relations that the 
geographical divisions handle. It was announced on July 22, 1937, that 
the growth of work during the past year had made increasingly apparent the 
necessity for dividing the Division of Protocol and Conferences “into two 
divisions, one to have charge of the protocol work and the other the work in 
connection with international conferences and congresses.” This has now 
been done the second time in ten years, and presumably the second thought is 
a permanent decision. The ceremonial work of the Department of State 
was organized into a distinct Division of Protocol only on February 11, 1928. 
The amount of preparation for international conferences and congresses, 
including the appointment of delegates, was so large that a year later, on 
February 15, 1929, this branch of ceremonial work was given recognition by 
designating the office the Division of International Conferences and Protocol. 
The United States Government was at the time spending some $2,000,000 
per annum for participation in international gatherings of all kinds. Some 
were fully official, others of great interest to governmental technical experts, 
others of general scientific or popular interest or concern. Participation was 
under treaty, by administrative decision, in response to invitations from 
foreign governments or by popular demand upon Congress, which in general 
or specific appropriation acts made money available for the attendance of 
delegations. In a large number of cases national organizations or qualified 
private individuals wished to attend at their own expense, so that the matter 
of issuing credentials was more extensive and complicated than if all the 
hundred or so annual participations were strictly diplomatic. The duties of 
this sort were regarded as “so greatly increased in number and importance” 
that on June 5, 1931, the Department established separately a Division of 
International Conferences and a Division of Protocol." The work of the 
former having come to be regarded as that of a “travel agency,” the two 


9 Press Releases, XVII, 51,143. 1° Idem, XVII, 52. . © Idem, June 6, 1931, 444. 
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` were consolidated on May 22, 1933, into a single Division of Protocol and 
Conferences 7* as a matter of economy. Now they are separate again. 

The new Division of International Conferences may become more than'a 
travel agency. Its work is one phase of Department of State activities on 
which something in the nature of an annual report is issued. . In the Register 
of the Department of State for 1928 lists of delegations, commissions and 
other groups were published, and beginning with the fiscal year ended June 
30, 1932, there has been issued regularly a publication entitled American 
Delegations to International Conferences, Congresses and Expositions and 
American Representation on International Institutions and Commissions, 
with Relevant Data.® In 1936 the United States participated in 75 inter- 
national conferences and congresses,* was officially represented at five ex- 
positions, fairs and celebrations, maintained membership in 18 permanent 
international commissions, committees, tribunals and similar organizations, 
and was a member of 19 permanent international bureaus, unions and similar 
organizations to which member governments do not appoint official repre- 
sentatives. The geographical divisions, which deal with international or- 
ganizations within their areas, have only perfunctory relations with most of 
these multilateral activities and the Department of State’s contacts with 
` the majority of those which are technically of primary interest to other 
branches of the United States Government are casual, informal or nonexistent. 
After the alternative of staving off war or entering it with the national con- 
science intact, no more important question confronts the United States than 
the scope and policy of multilateral relations, and it may be that the two 
matters ‘are inextricably interlocked. There is room for developing in the 
Division of International one an advisory and codrdinating function 
of genuine significance. 

The changes in the Foreign Service due to the appointment of new mem- 
bers, retirements, resignations and reassignments were unusually extensive 
at the beginning of this fiscal year 1988. The President and the Department 
of State have for a decade or more been entitled to gratitude for recognizing 
the established professional character of the Foreign Service in all grades. 
Political appointees to the ranks of ambassador or minister have become 
infrequent, and a majority of those posts are occupied by career officers. 
When a new post is created, it seems to be politically exigent to nominate an 
amateur with adequate party support for the job. Shifts in 29 heads of mis- 
sions took place in 1937 and only two noncareer appointments were made. 
One-was of a woman and the other was to a new post: 

The movement of Foreign Service officers into the Department of State 


12 Press Releases, XVII, June 3, 1033, 416. 

13 Department of State, Conference Series, Nos. 18, 17, 20, 23, 30 (Publications Nos. 426, . 
519, 690, 854, 1014). 

4 Of these 45 were exclusively official, seven of official and unofficial representatives, and 
23 of exclusively private or technical character. 
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and of Department officers to the field was revealing. The most striking in- 
stance was the appointment by the President of Wilbur J. Carr, the Assistant 
Secretary of State in charge of administration and the Department’s budget 
officer, as Minister to Czechoslovakia. Mr. Carr entered the Department on 
June 1, 1892, and had been an Assistant Secretary since July. 1, 1924. He 
reached the civil service age of retirement on October 31, 1935, but on the 
previous August 23 the President authorized his continuance in office for a 
further period of not to exceed five years. Mr. Carr desired to round out 
his long career in the field. From the Department’s point of view it was 
obviously good judgment that the transmission of administrative responsi- 
bility falling to that Assistant Secretary’s office should not be dependent upon 
so extraneous a necessity as compliance with civil service regulations, Mr. 
Carr as a minister plenipotentiary is not subject to civil service regulations 
and the Government therefore may benefit by his abilities as Jong as he is 
able to serve. . 

The Foreign Service Act of May 24, 1924, authorizes appointments to the 
position of Foreign Service officer to be made, “after five years of continuous 
service in the Department of State, by transfer therefrom under such rules and 
regulations as the President may preseribe.”1° Two veteran chiefs of De- 
partment divisions have been transferred this year to ranks in the Foreign 
Service that constitute promotions so far as salary rates are concerned. 
Margaret M. Hanna, who entered the Department in 1895 and had been Chief 
of the Office of Codrdination and Review since 1924, and Herbert C. Hengstler, 
who had been Chief of the Division of Foreign Service Administration, were 
both appointed to appropriate ranks in the Foreign Service and assigned to 
posts. . 

The inward movement to the Department from the Foreign Service is a 
more essential factor. It is important that capable classified officers be 
given home experience. It is not so usual for persons of ministerial rank to 
return to the Department. George 8. Messersmith, Minister to Austria, and 
Hugh R. Wilson, Minister to Switzerland, became Assistant Secretaries of 
State, positions to which appointments require confirmation by the Senate. 
George T. Summerlin, Minister to Panama, was made Chief of the new Divi- 
sion of Protocol and was simultaneously appointed a Foreign Service officer, 
Class I, a status he had held before he was appointed a head of mission. 

Coupled with the numerous transfers of Foreign Service officers from the 
field to the Department and vice versa, which is a regular feature of adminis- 
tration, these special cases ‘in -1937 suggest that a promising integration of 
the Department personnel and the Foreign Service proper is progressing as 
it should. 


15 Press Releases, XIII, 148. The extension of Mr. Carr’s service was publicly announced. 
In commemoration of his completion of 40 years in the Department, he was presented a 
unique testimonial signed by over a thousand members of the Foreign Service who had 
served under him. 18 Sec, 5; U. S. Code, Title 22, §5. 
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One of the most extensive reorganizations of the geographical divisions 
since 1909 has been effected by three Departmental Orders signed by the 
Secretary of State," one effective on May 24, 1937,18 the other two on June 
16, 1937.12? These orders rearrange and reduce again from six to four the 
geographical divisions in the State Department which have “general charge, 
under the Secretaries, of relations diplomatic and consular, political and 
economic” 2° with the countries which are assigned to them. 

The order effective May 24, 1937, sets up a new Division of the American 
Republics (having charge of relations with all the Latin American States and 
with all mter-American organizations) in place of two older Divisions—of 
Mexican Affairs and of Latin American Affairs, from which the former was 
split off in 1915.24. The new division is established, the order states, “as a 
result of” the “constantly increasing” importance of relations with the other 
American Republics and of “a spirit of confidence and codperation which 
has not previously existed” and “in order that the appropriate officials of this 
Government may participate in the work of strengthening inter-Ameriean 
relations more effectively and on a wider scale.” ‘ 

Order No. 691, of June 15, 1937, sets up a new Division of European Affairs 
having charge of relations with specified countries and with “international 
organizations in Europe.” Order No. 692, of June 15, 1987, redefines the 
sphere of the already existing Division of Near Eastern Affairs. Previous 
orders of 1909 and 1922 defining the old Divisions of Western European, of 
Near Eastern, and of Eastern European Affairs are revoked. No reasons for 
these changes are announced in the orders. 

‘Assignments of countries to the geographical divisions are matters of the 
convenience and efficiency of the Department of State. The rearrangement 
of the divisions may be taken to reflect changes which have come about in the 
political world and in the character of the business to be transacted with 
individual states. Thus, the reabsorption of the erstwhile troubled regions 
of Mexico and Eastern Europe ** into larger divisions would seem to mean 

1” Congress, while requiring detailed estimates for the salaries of all State Department 
employees, authorises the Secretary of State to prescribe their duties and to make changes 
and transfers in the Department (U. 8. Code, Title 5, Secs. 157, 154). 

_ 48 Departmental Order No. 686, Department of State Press Releases, XVI, 355; released. 

May 21, 1937, n.d. 

10 Departmental Orders No. 691 and No. 692, idem, 442; released June 15, 1985, and so 
dated. 

to Register of the Department of State, July 1, 1936, 10. 

The geographical divisions are mentioned ohy twice in legislation in force; 

Title 5, Sec. 157, of the Code, dating from the time when the Division of Far Eastern 
Affairs was the only geographical division in existence, specifies “the maintenance of a 
division of far eastern affairs” as one of the purposes for which detailed estimates are required. 

Title 22, Sec. 218, granta the Chief of the Division of Western European Affairs the right to 
participate in the Foreign Service retirement and disability fund. This section now needs 
revision since the abolition of the division of that name. 

a Departmental Order No. 60, July 28, 1915. 

22 By Order No. 146, Aug. 18, 1919, the office within the Division of Near Eastern Affairs 
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that they no longer require the more specialized attention of separate divisions. 

Changes have been made with respect to the Balkan States, Africa, and the 
British Empire: 

The Balkan States before the war, along with the Turkish, the Austro- 
Hungarian, the Russian, and the German Empires, were included in the Divi- 
sion of Near Eastern Affairs. Since the war, Germany, Austria, Hungary, 
and Czechoslovakia have been listed in the Division of Western European 
Affairs. Now Albania, Bulgaria, Rumania, and Yugoslavia are included 
with them in the new Division of European Affairs. Relations with Greece, 
however, remain in the care of the Division of Near Eastern Affairs. Greek 
ships play a very large part in the Levantine trade, and the geography, alpha- 
bet, and non-Slavic language of Greece differentiate it from the neighboring 
Balkan States. 

As to Africa, the United States had up to this year in the organization of 
the State Department followed Bismarck’s maxim that the map of Africa lies 
in Europe. The conduct of business relating to Liberia, Morocco, and colo- 
nies and mandates of European States in Africa fell to the Division of West- 
ern European Affairs; so, too, did the conduct of business relating to India. 
Order No. 692, of June 15, 1937, assigns India and all territory in Africa, 
except the Union of South Africa, to the Division of Near Eastern Affairs.?8 

The present classification is more logical from the point of view of assign- 
ing to the same division territories likely to give rise to similar types of ques- 
tions, although it separates territories subject to the same jurisdiction ?* in 
the case of India * and of territories in Africa under the control of European 
States. 

In the new order, Ethiopia is no longer mentioned by name, but whether 
regarded as de jure an independent state, as part of the Italian Empire, or 
otherwise, 1t can be handled through the Division of Near Eastern Affairs 
under the rubric “other territory in Africa.” 

As to the British Empire, certain changes in the formula for denominating 
it appear in the orders of June 15, 1937. This unique political organization 
has long been undergoing & process of partial devolution, of Which other gov- 
ernments must eventually take cognizance. 


dealing with affairs of Russia was changed to a separate Division of Russian Affairs; this in 
turn was transformed into the Division of Eastern European Affairs, with the addition of 
relations with Estonia, Finland, Latvia, Lithuania, and Poland by Order No. 269, Oct. 10, 
1922. 

23 Egypt, Anglo-Egyptian Sudan, and Ethiopia were already in the Near Eastern classifica- 


- tion. 


u Cf. the assignment of relations with “Far Eastern possessions and territories of European 
nations and the foreign-controlled islands of the Pacific not included therein...” (4.4., 
the mandated islands) to the Division of Far Eastern Affairs “in conjunction with the Divi- 
sion of Western European Affairs and other interested divisions.” Register of the Depart- 
ment of State, July 1, 1936, 10. 

* The new constitution of India somewhat modifies the control of India by the India 
Office in London. 
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In the Register of the Department of State of July 1, 1936, the alphabetical 
list of countries assigned to the Division of Western European Affairs included 
“Canada,” “Great Britain (including Northern Ireland, British Dominions 
beyond the Seas, India),” “Irish Free State,” and “Union of South Africa’ — 
i.e., the empire as a whole, and, separately, the three Dominions with which 
the United States had diplomatic relations.?® 

In Order No. 691, of June 15, 1937, the formula is: “Australia,” “Canada,” 
“Great Britain (including British territories and possessions except India 
and those in Africa) ,” “Irish Free State,” 27 “New Zealand,” “Union of South 
Africa”—all assigned individually to the Division of European Affairs, re- 
gardless of their geographical location.*® 

All in all, the new arrangement of the geographical divisions in the Depart 
ment of State, although not without its problems, is an improvement, a new 
eens to the needs of the day. : 

Denys P. Myers and Cuarues F, Ransom 


DECISION OF THE GERMAN SUPREME COURT ON TERMINATION OF TREATIES OF THE GER- 
MAN STATES * 


This decision of the German Supreme Court is of interest to the interna- 
tional lawyer primarily because it deals with the effect of the German federal 
statute of January 30, 1934, consolidating Germany into a unitarian state 
in the field of international relations. It holds that the extradition treaties 
of the German federated states with other countries have ceased to be in force 
as & consequence of this statute. To be sure, the decision does not affect im- . 
mediately American interests in extradition matters because, in contrast to 
France, the United States concluded an extradition treaty with the Reich 
itself in 1930.1 It can not be answered here whether there were any treaties 
still in force between the United States and the several German federal states 
which might be affected by the decision of the German Supreme Court. Ac- 
cording to the treaty between the United States and Germany of August 25, 
1921, “restoring friendly relations,” ? the United States had the right under 


t This formula is reminiscent of the formula for the signature of the Versailles Treaty 
(and the Washington treaties): the Dominions and India signing as subheads under the 
British Empire, and at the same time having individual membership in the League of Nations. 

*7 The adoption of the new Irish constitution ignoring the imperial connection may com- 
plicate the accrediting of ministers, but not the geographical division of labor in the Depart- 
ment of State. 

28 The new formula is in nicer consonance with the status of the British Commonwealth of 
Nations as laid down by the resolution of the Imperial Conference in 1926 and by the Statute 
of Westminster in 1981. 

* Note to the decision of the German Supreme Court of August 18, 1936, printed infra, 
p. 739, 

2 United States Treaty Saries, No. 836; this JOURNAL, Supp., Vol. 26 (1981), p. 145. 

2U. 8. Treaty Series, No. 658; Treaties, Conventions, International Acts, Protocols and 
Agreements between the United States of America and Other Powers, 1910-1928, Vol. ITI, 
p. 2596; this JOURNAL, Supp., Vol. 16 (1922), p. 10. 
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Article 289 of the Treaty of Versailles to elect which treaties should be re- 
vived after the war. Unless such declaration was made by a certain date, 
the treaties were deemed to have lapsed at least from that date.2 The United 
States has in many instances chosen not to revive the old treaties with the 
German federated states,‘ in contrast to the other Allied Powers, and thus also 
the old extradition treaties had lapsed.* Whether or not any treaties with 
the several German states were revived by the United States by virtue of 
the declaration provided for in the Treaty of 1921 is unfortunately not known 
to the writer. 

The decision seems to mark the end of a very complicated situation created 
by the federal nature of the German Empire and its evolution in the course 
of time. Three phases must be distinguished: (a) the period between 
1871 and 1919 when the Constitution of 1871 was in force; (b) the period 
between 1919 and 1934 when the structure of the German Empire depended 
upon the Weimar Constitution of 1919; and (c) the period beginning with 
the law of January 30, 1934. 

(a) Under the Constitution of 1871 the German States had preserved 
a good deal of their powers as sovereign states. They had the right to have 
their own diplomatic representatives in foreign countries, with the one limi- 
tation that the foreign state or government was recognized by the federal 
government.® They could enter into treaties with foreign countries in so far 
as the subject-matter was within the legislative powers of the states. These 
powers were in many instances concurrent with the powers of the Reich, 
in the sense that the states could validly exercise their legislative or treaty 
power in the field until the Reich made use of its legislative power over the 
subject-matter or entered into a treaty with the same foreign country in the 
same field. Thus the federal states could pass legislation and conclude 
treaties with foreign Powers in the field of extradition until the Reich made 
use of its powers,’ which it never did under the Constitution of 1871 except 
by treaties. Prussia and Bavaria entered into extradition treaties with 
Russia in 1885 which subsisted until the war.® 

This situation had a bearing on the question as to whether treaties con- 
cluded by the German federal states before the formation of the Empire re- 


7 Cf. the letter of the Department of State, quoted in Goos v. Brocks (1929), 117 Neb. 
750. at 756; The Sophie Rickmers (1980), 45 F. (2d) 413; Flensburger Dampfercompagnie v. 
United States (1932), 59 F.(2d) 446, this Journat, Vol. 26 (1982), p. 618. 

4 Cf. the decisions supra, note 3. 

6 See Kraus, Gegenwdrtiger und künftiger Stand des Auslieferungsrechts, Verhandlungen des 
84 Deutschen Juristentages eu Köln (1927), Vol. 2, p. 302 f., at p. 303; Reisner, Die Vorausset- 
zungen der Aualteferung und das Auslisferungsverfahren nach Erlass des Auslieferungsgeselzes 
(1982), p. 13. 

8 Moyer, Lehrbuch des Deutschen Staatsrechis (7th ed. by Anschütz, 1919), p. 263. 

1 Laband, Das Staatsrecht des Deutschen Reiches (5th ed. 1911), Vol. 2, p. 169, note 3. 

® Bornhak, Preusstsches Staatsrecht (2d ed. 1914), Vol. 3, p. 7. 

° Mettgenberg, Gegenwartiger Stand und künftige Ausgestaltung des Auslieferungsrechts, 
Verhandlungen des 84 Deutschen Juristentages zu Köln (1927), Vol. 1, p. 30 f., at p. 34. 
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mained in force. It was commonly held that they did. This could happen, 

however, in a twofold way, either as obligations of the Reich or as obligations 

of the now federate states. If the treaty concerned a field that was still. 
within the treaty power of the state, as, for instance, extradition, there was 
no reason why it should not continue to be an obligation of the particular 
state as a new treaty would have been.!° But if the subject-matter was now 
within the powers of the Reich, it seems that there was not a clear solution of 
this problem. It was, however, apparently the opinion of the governments 

that the treaty in such case became binding upon the Reich, that it was the 

subject of the rights conferred and duties imposed by the treaty. Thus the 

German Government took the view that the Prussian treaty with the United 
States of 1828 had, at least in part, become valid for all Germany. In a 
communication to the United States in 1885 the German Government stated: 

“Article IX of the Prussian-American treaty of the Ist of May, 1828, which 
has been lately, in the correspondence between the cabinets of Berlin and 
Washington .. . successively asserted by both Governments to be valid for 
all Germany, runs as follows: ...” This view was accepted also by an 
American court in the case of North German Lloyd 8. S. Co. v. Hedden: 


By article 9 of the treaty of December 20, 1827, between the United 
States and the Henseatic republics, “the contracting parties . . . engage 
mutually not to grant any particular favor... .” Article 9 of the Prus- 
sian-American treaty of May 1, 1828, . contains a like stipulation. 
These treaties have been held by both the y ‘American and German gov- 
ernments to be valid for all Germany. . 


In the diplomatie correspondence on the occasion of the case of the William P. 
Frye, the German Government, in denying liability, wrote: 


The German Government can not admit that, as the American Gov- 
ernment assumes, the destruction of the sailing vessel mentioned con- 


10 It is the prevailing opinion that the German States under the Constitution of 1871 
possessed international legal personality, a view which is adopted, for instance, also by 
Hyde, International Law Chiefly As Interpreted and Applied by the United States (1922), 
Vol. 1, pp. 46, 47. Professor Kunz, who, in his book Die Staatenverbindungen, Handbuch des 
Vélkerrechta, Vol. 2, pt. 4 (1929), denies that the member states in a true federal state possess 
. international legal personality (p. 587 ff.), admits that some member states of the German 
Empire under the Constitution of 1871 were endowed with ‘‘partial international legal per- 
sonality,” because they possessed special (international) rights not on the basis of the con- 
stitution but on the basis of special treaties concluded with the North German Federation 
before the formation of the Empire. But he denies that Prussia possessed such partial inter- 
national legal personality, and states that the power of the member states to enter into 
treaties with foreign countries is no reason for considering them as international persons; for 
insofar they exercise only international powers of the federal state delegated to them by the 
Constitution (op. cit., p. 676 ff., particularly pp. 679 and 664). It is impossible to criticize 
Kunz’s view within the scope of this note. 

Papers Relating to the Foreign Relations of the United States, 1885, p. 443 (letter of 
German Ambassador von Alvensleben to the American Secretary of State). 

18 (Circuit Court, D. New Jersey 1890), 43 Fed. 17; Scott, The Treaties of 1785, 1799 and 
1828 between the United States and Prussia (Carnegie Endowment, 1918), p. 100. 
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stitutes a violation of the treaties concluded between Prussia and the 
United States at an earlier date and now applicable to the relations be- 
tween the German ae a and the United States or of the American 
rights derived therefrom. . 


While in these instances ne the Reich was considered to be bound 
by the Prussian treaty, probably because the matters involved were within 
the legislative powers of the Reich, the Supreme Court of the United States 
seems to have taken the view that, in extradition matters, the treaties with 
the several states subsisted as their obligations. In the case of Terlinden v. 
Ames the court said: 


Undoubtedly treaties may be meel by the absorption of Powers 
into other Nationalities and the loss of separate existence, as in the case 
of Hanover and Nassau, which became by conquest incorporated into 
the Kingdom of Prussia in 1866. Cessation of independent existence 
rendered the execution of treaties impossible. But where sovereignty in 
that respect is not extinguished, and the power to execute remains unim- 
paired, outstanding treaties can not be regarded as avoided because of 
impossibility of performance. 

.. We do not find in this constitution any provision which in itself 
operated to abrogate existing treaties or to affect the status of the King- 
dom of Prussia in that regard. . 


This statement seems to indicate that Prussia was still regarded as bound 
by the extradition treaty of 1852. A third view, or rather a modification of 
the first view, was.taken with respect to the Prussian treaty of 1828 by the 
Attorney General of the United States in an opinion on duties on imported 
salt. He wrote: “It should be noted that while this treaty is to be taken as 
operative as respects so much of the German Empire as constitutes the King- 
dom of Prussia no facts or considerations . . . justify the assumption that 
it is to be taken as effective as regards other portions of the Empire. . . .” + 
In his opinion, then, Germany was bound, insofar as the territory of Prussia 
was concerned. 

(b) With the new organization of the German Reich in 1919 the situation 
became still more complicated. The states lost their right to have their own 
representations abroad, and they lost also their right independently to con- 
clude treaties in the field of their legislative powers. They were required to 
obtain the consent of the Reich1® The exclusive powers of the Reich were 
considerably enlarged. Extradition became a matter of the exclusive legisla- 


13 Letter of Ambassador Gerard to the Secretary of State, Scott, op. cit., p. 165. 

4 (1902), 184 U. 8. 270, at 283; Scott, op. cit., p. 109. 

15 21 Ops. Attys. Gen. 80; Scott, op. cit., p. 142. This letter shows clearly the difficulty 
involved: Why is the Reich bound? Is it bound by virtue of the rules of state succession or 
by virtue of an implied assumption of the treaty rights and duties of the member states? 
This latter view of an implied assumption is sometimes taken by German writers. Cf. 
Liszt, Das Völkerrecht (12th ed. by. Fleischmann, 1925), p. 275; v. Rogister, Gibt es still- 
schweigenden Rintirii in Staatevertrdge? (1903); Fleischmann, Vobkerrechisquelien (1905), pp. 
68, 81, 171, 377 (index sub voce Staatavertriige). 

18 Constitution of 1919, Art. 78, par. 2. 
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a tive powers of the Reich,?? which were, however, not exercised- until 1929.18 


| -But the fact that the German States could still conclude treaties with other 
` countries, even though only with the consent of the federal government and 


a only in a limited field, was deemed indicative they had preserved some inter- 


wae - ` national legal capacity.° Therefore, the old extradition treaties were con- 


sidered as having remained in force,*° in spite of the fact that it is the Reich 
_ whith has to make the ultimate decision upon the demand of a foreign country 
for extradition.*4_ Whether this obligation remained internationally that of 


. ‘the states or that of the Reich with regard to the territory of the respective 


state is a difficult question. The Reichsgericht evidently has taken the 
former view; otherwise it could not have reached the conclusion that the 
treaties were abrogated by the abolition of the German States. 
| The decision is a very important judicial contribution to two of the most 
complicated problems of international law, namely, the problem of the in- 
ternational status of the members of a federal state, and the problem of the 
subsistence of treaty obligations in case of changes of statehood and state 
succession. The German Supreme Court might have been justified in reach- 
ing a different conclusion and to say that the obligations of the German 
States had become, either in 1919 or in 1934, obligations of the Reich, similar — 
to the view taken by the American and German Governments with respect to 
‘the Prussian treaty of 1828. But, in view of the special situation of these ex- 
tradition treaties, and the opinion, shared also by the.United States Supreme 
Court in Terlinden v. Ames, that they remained in force because of the con- 
tinuation, to some extent at least, of the international capacity of the German 
States, one can not say that the decision is wrong. It was evidently the un- 
derstandable purpose of the Supreme Court to make tabula rasa of the old 
outstanding treaties as far as possible. It is amazing, however, how little 
consideration the German Supreme Court has given to this intricate ques- 
tion. 
' In so far as the extradition law is concerned, the German Reichsgericht re- 
affirms its long-established practice that the extradited defendant can not 
challenge the legality of the extradition by the requested state during the trial 


' 17 Constitution of 1919, Art. 6, nr. 8. "8 In 1929 Germany passed an extradition law. 

: 19 Anschütz, Die Verfassung des Deutschen Reichs (4th ed. 1988), p. 418. 

' 20 Of. Pohl, “Die Zustdndighettsvertetlung zwischen Reich und Ländern im Auslieferungs- 
wesen,” 14 Zettechrift für Völkerrecht (1928), p. 1 ff., at p. 22; Reisner, op. cùi., p. 13. 
- 31 Art. 44, par. 1, of the German extradition law. The Reich could, however, delegate its 
powers to the German States, Art. 44, par. 2. This was done to a great extent by a statute 
of 1930. Cf. Reisner, op. cit., pp. 113, 114, note 2. Before the passage of the extradition 
Jaw there was a controversy whether the Reich or the states had to pass upon the request by 
a foreign country. The prevailing opinion was that it was the federal government which 
had the final decision. Cf. Pohl, op. ett.; Anschütz, op. cit., p. 76. 

' 23 The court relied on a citation of Lisst, op. cit., p. 275. It is interesting to note that this . 
‘writer, after stating the principle that consolidation of a federal state into a unitarian state 
lterminates the treaties of the member states, observes explicitly that in history many uni- 
tarian states have assumed the treaties of the principal meraber states. 
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held in the requesting state. Even though this rule has been severely criti- - 
cized by some writers,” it is the law not only in Germany, but also in the . 
United States, Italy and France.** In the latter country one important right `, 
is, however, conceded to the extradited person: he may assert the nullity of ~ 


the extradition if it was obtained by the French authorities in contravention ©." 


of the French extradition law.7® PORN 
STEFAN RIESENFELD . 


3 Cf. Bernard, Tratté théorique et pratique de Vextradttion (1890), Vol. 2, p. 529; Diena, — 
“Des réclamations de l’extradé en présence de Vautorité judiciaire de Vélat auquel il a été livré,” 
12 Revue générale de droit international public (1905), p. 516 ff. The Institute of Interna- 
tional Law, in its session at Oxford (1880), adopted a resolution giving the extradited de- 
fendant the right to assert the irregularity of the conditions under which the extradition was 
accorded (Annuaire del’ Institut, Vol. 5, p. 130), but in its session at Paris (1894), it restricted 
this right to the effect that the defendant could avail himself only of the provisions of the 
extradition treaties and the extradition law of the requesting state and of special conditions 
imposed upon the extradition by the requested state (Annuatre, Vol. 13, p. 335). 

24 See Moore, A Treatise on Extradition and Interstate Rendition (1891), Vol. 1, pp. 301, 
234, note 1; Diena, loc. ck., p. 618, note 2; Bernard, op. cit., p. 528; Lammasch, “Les droits de 
Vextradé dans le pays requérant,” 21 Revue de drott international et de législation comparée 
(1889), p. 578. 

* French extradition law, March 10, 1927, Art. 23: “L’ extradition obtenue par le Gouverne- 
ment francais est nulle, si elle est intervenue en dehors des cas prévus par la présente lot.” This 
does not cover treaty provisions. Cf. Donnedieu de Vabres, Les principes modernes du droit 
pénal international, p. 292. Mr. Travers maintains that a violation of the substantive for- 
eign law can be asserted. D'enir'aide répressive internationale et la lot francaise du 10 mars 
1987 (1928), p. 325; but the prevailing view is conira, Cf. Donnedieu de Vabres, op. cit., 
p. 291. 
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January, 1935 
4/11 CANADA—-RUMANIA. Exchanged notes peste consular fees on cornnoetee of 
origin. .G. B. Treaty Series, No. 20 (1987). 


March, 1986 
9, France—Russta. Signed at Moscow a parcel post agreement. L.N. M. 8. July, 


| 1937, p. 159. 


July, 1986 
11/December 17 Gmemany—Mataya. Signed parcel-post agreement at Berlin and Kuala 
} Lumpur. L.N.M.S., June, 1987, p. 139. 
October, 1936 
1, Ika Fre Ge TONT: Trade and payments agreement arranged by exchange 
| of notes. G.B. Treaty Series, No. 17 (1987). 


6/December 2 Gsramany—Gezeat Barrarn. Signed a parcel-post agreement at Berlin 
i and London. L.N.M. 8., June, 1937, p. 139. 


16/20 Pæeu—Uxrmeo Status. Reached agreement by exchange of notes at Lima for an 
| exchange of official publications. Ex. Agr. Ber, No. 108; T.I. B., July, 1987, p. 28. 


Deċember, 1986 
18 | France—Inpia. Signed convention at Chandernagore relating to the sale of opium. 
| L. N. M. 8. June, 1987, p. 139.. 


January, 1987 
1 | Irauy—NerHEeLanps. Signed agreement at Rome for the regulation of payments- 
in connection with goods transactions. L.N.M.S., June, 1987, pp. 138-139. 


February, 1987 
19 | Sanvapor—Unrren Srares. Kigned commercial agreement at San Balvador. L. N. 


| M.B., July, 1937, p. 159. 


27 | GmmĮmany—Norwayr. Signed oe agreement at Berlin. L. N. M. 8., June, 
| 1987, p. 138. 


M atch, 1987 
22 | Great Brrrarn—Icenanp. Arbitration convention of Oct. 25, 1905, iia by 
| exchange of notes. G.B. Treaty Series, No. 21 (1837). 
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24 $$ Denmarx—Gauat Briain. Signed agreement in London for reciprocal recognition 
of load-line certificates. G. B. Treaty Series, No. 15 (1937). 


26 BetcrumM—-Nerueetanns. Effected an agreement at Brussels, by an exchange of 
notes, on immunity from certain customs taxes. L, N. M.8., June, 1987, p. 138. 
April, 1987 
2 ÁUSTRIA—NETHERLANDS. Exchanged notes at Vienna concerning immunity from 
customs taxes on fuel and lubricants used in international air traffic. L.N.M.&., 
July, 1987, p. 159. 
8 Eaypr—Turxey. Signed treaty of friendship, domicile and nationality at Angora. 
N.Y. Times, April 9, 1937, p. 14. 


14 Frovuanp—Great Barrary, Exchanged notes at London regarding the importation 
of wheat flour into Finland. G. B. Treaty Series, No. 26 (1937). 


May, 1937 


6 Curne—NerHerianns. Signed trade agreement in Santiago for development of 
exports of nitrates and other raw materials in exchange for Dutch industrial 
products. B.I. N., May 15, 1987, p. 12. 


Tur Yemen. Decided to adhere to the treaty of amity and alliance between Iraq 
and Saudi-Arabia, signed April 2, 1988. B.I. N., May 15, 1987, p. 991. 


14 Swepsn—Yuaosnavia. Signed at Stockholm a protocol regulating commercial 
transactions. L. N. M.8., July, 1987, p. 159. 


15 Estonu—Unrrep Srates. Estonia agreed to withdraw its proposal that the treaty 
of friendship, commerce and consular rights, signed Dec. 23, 1925, terminate May 


22,1937. It expressed the desire to modify the treaty on May 22, 1938. T.I. B. 
June, 1937, p. 15. 


00 


19 Rumanra—Uniren States. Ratified extradition treaty, signed at Bucharest, Nov. 
10,1936. T.I. B., May, 1987, p. 15. Promulgated by Rumania, March 12, 1987. 
T.I. B. April, 1937, p. 13. Text of treaty: Cong. Rec., April 27, 1937, p. 5027. 


23 #Gerece—Tourxey. Signed convention at Istanbul to replace Art. 107 of Treaty of 
Lausanne, granting full jurisdiction over the railway traffic to the two countries. 
Any dispute arising will be submitted to the League of Nations for arbitration. 
N.Y. Times, May 24, 1987, p. 4. 


24-29 Laacus or Nations Councm. 97th session met in Geneva. Times (London), May 
25, 1937, p. 15. On May 29 the Council adopted resolution endorsing British 
move for withdrawal of alien combatants from Spain. N.Y. Times, May 30, 1937, 
p.12. On May 26 it heard a report concerning the liquidation of the Nansen in- 
ternational passport office, which is to be completed by Dec. 31, 1938. L.N.M.S., 
May, 1987, p. 113. 


24 $= Waring Conrerence. Convenedin London. T.I. B., May, 1937, p. 21. 


26 Drearmament Conrerence. Premier Mussolini’s suggestion for President Roose- 
velt to call a world conference was presented to the State Department by the 
Italian Ambassador. N.Y. Times, May 27, 1937, p. 13. 


26-28 Leacuz or NATIONS ASSEMBLY. Extraordinary session held in Geneva, L.N.M.8., 
May, 1987, p. 88. 


2% Lzaaup or Nations—Earrr. Egypt was unanimously admitted to membership, » 
being the 598th member. N. Y. Times, May 27, 1937, p. 14; Times (London), 
May 27, 1937, p. 15; B. J. N., June 12, 1937, p. 1060; T. I. B., June 1937, p. 7.. 
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28 Matrrua, Vicror M. Peruvian publicist and ambassador to Brazil died at the age 
of 68 years. N.Y. Times, May 28, 1937, p.21; Press Releases, May 29, 19387, p. 383. 


26 to August 5 Spars. Draft plans for withdrawal of foreign volunteers from Spain were 
submitted to Non-Intervention Committee and it was agreed to refer them to the 

i governments represented. N. Y. Times, May 27, 1937, p. 12. On May 29 the 
German battleship Deutschland was bombed by Spanish Government planes. 
Germany issued official communiqué. Text: N. Y. Times, May 21, 1937, p. 1; 
! Times (London), June 1, 1937, p. 15. Five German warships fired on Almeria, 
Spain, in reprisal. N., Y. Times, June 1, 1937, p. 1. On May 381 Germany and 

Italy withdrew from international supervision around Spain and from the proceed- 

ings of the London Non-Intervention Committee. Text of notes: N. Y. Times, 
June 1, 1937, p. 1. Spanish representative on the League of Nations Council 
protested shelling of Almeria. Text: N. Y. Times, June 1, 1987, p. 4. Text of 
Spanish note to the League: Times (London), June 1, 1987, p. 15. It was an- 
) nounced June 1 that Italian warships would halt vessels carrying arms for the 
Loyalists, Secretary of State Hull appealed to Germany and Spain to seek a war- 

less solution. N.Y. Times, June 2, 1937, p.1. On June 3 Great Britain submitted 

. three-point program for drawing Italy and Germany back into non-intervention 
patrol. N.Y. Times, June 4, 1937, p.1. Italy accepted Spanish patrol plan June 
5, with reservation. N.Y. Times, June 6, 1937,p.1. Official statement describing 

the bombing of the Deutschland issued by Germany June 8. B. J. N., June 12, 

1937, p. 1053. On June 12 an agreement was signed in London by Germany, Italy, 

France and Great Britain, but its pledges need acceptance by both sides in Spain 

to be effective. N. Y. Times, June 13, 1987, p. 31; B. I. N., June 26, 1987, p. 

1003-4. Ata meeting June 18 of the Non-Intervention Committee it was agreed 

that Great Britain should send to both sides in Spain an appeal for humanizing 

the war, abandon system of hostages, release all non-Spaniards, and abstain from 
destruction of open towns. B.I. N. June 26, 1937, p. 1095. Text: N. Y. Times, 

June 19, 1937, p. 7. The four-Power consultations over all alleged attempts to 
torpedo the German cruiser Letprig came to an impasse June 22. Text‘of com- 
muniqué: N. Y. Times, June 23, 1937, pp. 1, 17. On the 23d Germany and Italy 
withdrew their warships from the international patrol. N.Y. Times, June 24, p. 1. 

Text of German note: pp. 1,11. On June 25 the British Government accepted 

the French proposal to take charge of the Mediterranean sectors of the naval 

patrol given up by Germany and Italy. N. Y. Times, June 26, 1937, p. 6. Ata 
meeting of the Non-Intervention Committee on June 29 Franco-British proposals 

were made thet Great Britain and France assume responsibility for operation of 

the patrol scheme and other nations appoint observers to be stationed on the 

ships. Ata meeting of the Subcommittee July 2, Germany and Italy suggested 

(1) granting belligerent rights to the two parties thus making patrol system un- 
necessary; (2) present supervision system be still maintained. B.I. N., July 10, 

1937, pp. 35-36, 43-46. Text: Times (London), July 3, 1937, p. 14. On July 9 the 

full Non-Intervention Committee invited Great Britain to make a further effort 

to end the deadlock. Times (London), July 10, 1937, p. 12. The French suspen- 

sion of control facilities on the Franco-Spanish frontier became effective unless 
Portugal allowed a resumption of control on her frontier. Times (London), July 
12,1937, p. 12. British proposal was published July 14, granting belligerent rights 

to Salamanca and Valencia Governments, under various conditions, involving 
contraband, supervision of traffic entering Spain by sea, withdrawal of foreign 
nationals. Text: N. Y. Times, July 15, 1937, p.2; Times (London), July 15, 1935, 

p. 14. Ata meeting July 19, the Powers disagreed on granting belligerent rights 
preceding withdrawal of foreign volunteers, and the meeting adjourned. N. Y. 
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Times, July 21, 1937, p. 11. British proposals of the 16th to end deadlock were 
accepted as a basis for discussion. N.Y. Times, July 17, 1987, p. 7; B.I. N., July 
24, 1937, p. 100. The Subcommittee agreed July 26 to send British proposals to 
non-Intervention Powers asking their views on the questions. Times (London), 
July 26, 1937, p.12. The Non-Intervention Committee adjourned July 30 follow- 
ing Russian refusal to consider granting belligerent rights. N.Y. Times, July 31, 
1937, p.3. Canada announced Aug. 1 a series of Orders-in-Council bringing into 
effect ita policy regarding Spain concerning export of arms, munitions, poison gas, 
volunteering. Times (London), Aug. 2, 1937, p. 9. 


28/June 2 Osto Trapz Acreemmenr. Conference of seven nations (Holland, Belgium, 
Luxemburg, Denmark, Norway, Sweden, Finland) ended with agreement to 
provide greater freedom of trade among signatory nations. N.Y. Times, May 29, 
1937, p.6. Agreement made public. N. Y. Times, June 3, 1937, p. 5. 


June, 1937 
2-23 NTERNATIONAL Lapon Conrsrence. Twenty-third conference was held at Geneva. 
I.L.O. Monthly Summary, June, 19387, p. 34-42. 


6 #$Esronra—Torxsy. Signed clearing agreement at Ankara. L.N.M.S., July, 1937, 
p. 159. 


6  Eeronu—Turxey. Signed commercial treaty at Ankara, L. N. M.S. July, 1937, 
p. 169. 


12 =Atexanpretta. Turkish Kamutay ratified agreement concerning the Sanjak of 
Alexandretta. B.I. N., June 26, 1937, p. 1108. 


15 Feawca—Torxey. Signed at Ankara an additional agreement to the commercial 
convention of Aug. 29,1929. L.N.M.S8., July, 1987, p. 159. 


15  ImrgeruL Conrerence. At final session on June 15 the unanimous opinion was 
recorded that the League of Nations Covenant should be divorced from peace 
treaties. N. Y. Times, June 16, 1937, p. 4; B. I. N., June 26, 1937, pp. 1004-5. 
Summary of proceedings; Cmd. 6482. 


17 [INTERNATIONAL CONGRESS or AGRICULTURE. 17th congress opened at The Hague 
with representatives from 40 countries. B. I, N., June 26, 1937, p. 1101. 


19 #$Mexico—Unrren States. Exchanged ratifications of the convention, signed Oct. 6, 
1936, providing for recovery and return of stolen motor vehicles, airplanes, etc. 
T. I. B., June, 1987, p. 23. Text: Cong. Rec., May 6, 1937, p. 5539; U.S. T. Sq 
No. 914. ' 


28 to August 15 CHINA-—-JAPAN. Japanese Ambassador to China said on June 26 it would 
be impossible to cancel Tangku truce or military agreement for withdrawal of 
Nanking forces from Hopei. B.I. N., July 10, 1987, p. 29. On July 9 both aides 
agreed to certain withdrawals of troops. N. Y. Times, July 9, 1987, p. 1. On 
July 12 Chinese Government announced no local agreements made in the north 
would be valid without its approval. B.I. N., July 24, 1937, p.17. On July 13 
Japan made new drastic demands on the Hopei-Chahar Political Council. N. F. 
Times, July 13, 1987, p. 14. On July 14 fighting broke out on the Peiping-Tientsin 
Railway. N.Y. Times, July 15, 1937, p.1. On July 16 the Chinese Government 
appealed to the United States and 13 other countries under the Nine-Power Treaty, 
Kellogg Pact and League of Nations Covenant. N.Y. Times, July 17, 1937, p. 6. 
Japan sent on July 26 an ultimatum that Chinese 20th army withdraw from Peip- 
ing within 24 houra. C. 8. Monitor, July 26, 1937, p. 1. United States, Great 
Britain and France appealed on July 27 to the two countries to avoid hostilities. 
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N. Y. Times, July 28, 1937, p. 2. Japanese airplanes devastated a large area of 
Tientsin on July 30. N.Y. Times, July 30, 1937, p.1. All Americans in Shantung 
province were asked on Aug. 4 to leave for the seaport Tsingtao. Washington 
Post, Aug. 4, 1987, p. 1. Japanese soldiers took control of Peiping on Aug. 8. 
N.Y. Times, Aug. 9, 1937, p.1. The United States Asiatic fleet canceled on Aug. 10 
its visit to Japan in order to be in a better position to evacuate U. S. civilians near 
Peiping as Japanese troops landed at Shanghai. Washington Post, Aug. 10, 1937, 
p. 1. Foreign envoys in Shanghai met Aug. 10 with the aim of neutralizing 
Shanghai. N. Y. Times, Aug. 11, 1987, p. 1. Secretary of State Hull announced 
Aug. 14 he had made all possible representations to China and Japan not to make 
Shanghai a base of military operations. N. Y. Times, Aug. 15, 1987, p. 1. Jap- 
anese Foreign Office said British and American requests that Shanghai be excluded 
from the sphere of military operations could not be accepted. N.Y. Times, Aug. 
16, 1987, p: 5. 


28 to July 3 INTERNATIONAL CHAMBER or Commence. 9th congress met in Berlin and 


adopted several resolutions dealing with necessity of peace to permit world trade, 
stabilisation of exchange rates on the basis of gold, and permanent revival of trade. 
B.I. N., July 10, 1987, pp. 11-15; N. Y. Times, July 4, 1937, p. 16. 


Trany—Yucostavia. First meeting was held in Rome of the standing economic 


committee established under the trade treaty of March 25, 1987. B.L N., July 
10, 1937, p. 28. 


LiscotTenstsrin—Untrep Srarss. Exchanged ratifications at Bern of the extradi- 


tion treaty, signed May 20, 1936. T.I. B., June, 1937, p. 11. Text: Cong. Rec., 
April 27, 1987, pp. 6027-6029; T. I. B., April, 1937, p. 13. 


29 to August 3 Japan—Ruvssia. Japanese embassy at Moscow announced agreement with 


Russia to withdraw armed forces from two islands in the Amur River, boundary 
between Siberia and Northeastern Manchukuo. N.Y. Times, June 30, 1987, p. 1; 
Times (London), July 1, 1987, p. 16; July 3, 1987, p. 14. From July 1 to 3 rela- 
tions were strained as a result of Japanese shelling of Russian gunboats after 
promise of withdrawal from the disputed islands. N.Y. Times, July 1, 1937, p.1; 
Times (London), July 1, 1937, p. 16. Both sides ordered withdrawal of forces on 
July 3. N. Y. Times, July 3, 1987, p. 1. On Aug. 3, Russia protested strongly 
against a raid on the Soviet consulate-general at Tientsin during which the build- 
ing was wrecked and consular archives confiscated. N. Y. Times, Aug. 3, 1937, 
p. 8. 


30 France—Swepen. Signed at Paris a declaration regarding reciprocal issue, free of 


July, 1987 
CURRENCY ÑTABILIZATION. Secretary of the Treasury Morgenthau announced that 


1 


charge, of extracts from civil status records. L. N. M.S8., July, 1937, p. 159. 


an understanding had been reached by France, Great Britain and the United 
States to continue the tri-partite agreement of Sept. 25, 1936. N. Y. Times, July 
2, 1937, p. 10. 


2/27 Japan—Unrrep States. Exchange of notes prolonged for one year, beginning Aug. 


3 


1, 1937, the existing arrangement relating to importation of Japanese cotton piece- 
goods into the Philippine Islands. T.Z. B., July, 1987, p. 16. 


Costa Rica—Unrrap States. President Roosevelt proclaimed trade agreement of 


Nov. 28, 1936, following proclamation July 2 by the President of Costa Rica. It 
will enter into force Aug.2. N.Y. Times, July 4, 1937, p. 14; Press Releases, July 
3, 1987, p. 10; T. I. B., July, 1937, p. 14. 


10 


10 


16 


15 


15 


16 


17 


17 


17 


19 
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Tnan—lInaq. Signed agreement in Teheran providing for delimitation of the 
frontier along the Shattel-Arab. B.I. N., July 10, 1937, p. 27. 


HAMMARSKJÖLD, Axe W. Judge of the Permanent Court of International Justice 
died at The Hague, aged 44 years. N.Y. Times, July 8, 1937, p. 22. 


PatzsTine. Royal Commission on Palestine released its report, recommending 
partition into three sections, creating separate states for Arabs and Jews, and a 
British mandated section. Official summary: N. Y. Times, July 8, 1937, pp. 16-17; 
Times (London), July 8, 1937, pp. 10-11. 


Mp-Easteen Pact or Non-Aaaression. Signed at Teheran on July 8 by Foreign 
Ministers of Iran, Iraq, Turkey and Afghanistan. Times (London), July 10, 1937, 
p. 11. It provides for the constitution of a Permanent Council to meet at least 
yearly, and to work for a semi-permanent seat for Turkey on the League of Na- 
tions Council. C.S. Monitor, July 26, 1987, p. 3; B. I. N, July 24, 1987, p. 85. 


CuiIna-—Uwnirep rares. Agreement concluded for the United States to buy 
Chinese silver, and China to buy United States gold. B.T. N., July 24, 1937, p. 53; 
N. Y. Times, July 10, 1937, p. 1; T. I. B., July, 1987, p. 17. 


FRANCE—GERMANY. Signed at Paris commercial and financial agreements, effec- 
tive for two years from Aug. 1. L/ Europe Nouvelle, July 17, 1987, p. 678; N. Y. 
Times, July 11, 1937, p. 22; B. I. N., July 24, 1937, p. 74. Summary: Times 
(London), July 12, 1937, p. 11. 


Brazu—Unrmen States. Monetary and commercial accords signed at Washington. 
C.S. Monator, July 16, 1937, p. 1; T. I. B., July, 1937, p. 14. 


Sursa. Convention, signed May 15, 1922, by Germany and Poland, terminated, 
resulting in full sovereignty of Upper Silesia by Poland and abolition of the 
Mixed Commission and Arbitration Tribunal. N.Y. Times, July 16, 1987, p. 11; 
B.I. N., July 24, 1987, p. 90; C. 5. Monitor, July 15, 1987, p. 5. 


Simons, De. WattTHER. Former Foreign Minister and former President of the Ger- 
man Supreme Court died at the age of 75 years. He resigned as Foreign Minister 
before the signing of the Versailles Treaty rather than admit German war guilt. 
N.Y. Times, July 16, 1937, p. 19. 


Unrren States Forman Ponicy. Secretary of State Hull issued statement outlining 
American foreign policy. Text: Press Releases, July 17,1937, p.41; C. 8. Monitor, 
July 17, 1937, p. 1; this JOURNAL, supra, p. 689. 


GreMany—Guaat Brerrarn. Signed naval agreement at London, extending the scope 
of the Naval Treaty of 1936. Times (London), July 19, 1937, p. 14; Cmd. 5518; 
N.Y. Times, July 18, 1937, p. 1; B. I. N., July 24, 1937, p. 80. 


GERMANY—Russra. Signed naval treaty at London, restricting size and gun caliber 
of warships, linking these countries with the London Naval Treaty of 1986. N.Y. 
Times, July 18, 1987, p. 1. 

Great Berrain—Rvussta. Signed naval agreement at London, extending the scope 
of the London Naval Treaty of 1936. Times (London), July 19, 1937, p. 14; Cmd. 
5519: B. I, N., July 24, 1987, p. 80. 


GERBMANY—SPaIn. Germany officially announced completion of a series of trade 
agreementa providing for restoration of normal commercial relations between 
Germany and that part of Spain under the government of General Franco. The 
new treaty is designed to replace and amplify the treaty of May 7, 1926, effective 
Aug. 1, 1987. N. Y. Times, July 20, 1937, p. 13; Tames (London), July 20, 1937, 
p.16; B. I. N., Aug. 7, 1987, p. 134. 
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19  Montesux Conrerency on CaprruLations IN Eayet. Egyptian Chamber of 
Deputies ratified convention of May 8, 1937. Times (London), July 20, 1937, 
p. 15; B.I. N., July 24, 1937, p. 72. 


23 $France—Garear Barrary. Signed agreement terminating the extra-territorial rights 
of British residents in Morocco. B.I. N. Aug. 7, 1937, p. 130. 


23  Leaaum or Narions—Sarvapvor. In a letter of July 23, 1937, Salvador announced its 
withdrawal from membership, being the seventh Latin-American nation to serve > 
notice of withdrawal. N.Y. Times, Aug. 11, 1937, p. 12. 


23 Locarno Tarary. Great Britain sent notes to France, Belgium, Germany and Italy 

on the subject of the projected Western Pact to replace Treaty of Locarno, B, J. 

l N., Aug. 7, 1937, p. 138. l 

28: = Canava—Unrrep States. Exchanged ratifications in Ottawa of the convention for 
the preservation of the halibut fishery of the northern Pacific Ocean and Bering 
Sea, signed Jan. 29, 1937, originally signed March 2, 1923, and revised May 9, 1930. 
Press Releases, July 31, 1987, p. 61; T. I. B. July, 1937, p. 20. 


'28 Canada—Unirep States, Exchanged ratifications in Washington of the convention 
for the protection, preservation and extension of the sock-eye salmon fisheries, 
signed May 26,1930. Press Releases, July 31, 1937, p.61; T. I. B., July, 1937, p. 20. 


‘99 Eayrr. Farouk I was invested as king, the first ruler of a free Egypt in four cen- 
turies. C.S. Monitor, July 29, 1937, p. 1; N. Y. Times, July 30, 1937, p. 21; B. J. 
N., Aug. 7, 1937, p. 128. 
29 France—Grear Barrary. Signed in London a convention for abolition of capitula- 
; tions in Morocco and for termination of extraterritorial privileges in Zanmbar, 
effective Jan. 1, 1938. B.I. N., Aug. 7, 1937, p. 188. 


| 29 Jers Frm State—Neraeetanps. Exchanged notes regarding commercial rela- 
tions. G. B. Treaty Series, No. 16 (1987). 


Lonpon Navar Treary, 1986. Came into force, to remain in effect until Dec. 31, 
1942. Germany and Russia came within its provisions July 17, 1937, on signing 
separate agreements with Great Britain. N. Y. Times, July 30, 1937, p. 4. 


' 30  Canapa—France. Signed trade agreement. B.I. N., Aug. 7, 1987, p. 131. 

' 30/August 2/13 Parzstine. League of Nations Mandate Commission rejected Great 
Britain’s plea for immediate discussion of its Palestine partition plan. Washing- 
ton Post, July 31, 1937, p. 3. Commission announced in a communiqué its task 
should be (1) to examine administration of Palestine in the last two years; (2) to 
ascertain whether enough information is now before it to form an opinion; (3) to 
give the Council an account of the advantages and disadvantages of each of 
several solutions to the problem. Text: N.Y. Times, Aug. 3, 1987, pp. 1,19. On 
Aug. 13 the British Foreign Office and U. 5. Department of State made public 
texts of diplomatic notes of July 6,7 and Aug. 4, 1937, relative to the position of 
the United States and her nationals’ rights in Palestine. Texts: N. Y. Times, 
Aug. 14, 1987, p.2; Press Releases, Aug. 14, 1987, pp. 116-118. 

August, 1987 
2 Great Barrarn—Iraty. Exchange of letters between Prime Ministers Chamberlain 
and Mussolini brought nearer an understanding, which was disrupted by the break 
in journalistic relations on May 8. N.Y. Times, Aug. 3, 1937, p. 1. 


2-16 Zionier Concress. World Congress met at Zurich. On Aug. 12 it listened to a 
proposal to settle 200,000 Jews in Palestine within the next three years. N. Y. 
Times, Aug. 13, 1937, p.9. The Congress empowered the Executive to negotiate 


13 


13 
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with Great Britain on the proposals for a Jewish state, but rejected the partition 
plan. Times (London), Aug. 12, 1887, p. 10; B. I. N., Aug. 21, 1937, p. 188. 


Boutvia—Cie. 26 agreements to foster trade constitute the results of a month’s 
conference of economic experts. N.Y. Times, Aug. 5, 1987, p. 4. 


Spain--Vatican. The Vatican granted to the insurgent government in Spain the 
right to have a diplomatic representative. N. Y. Times, Aug. 4, 1987, p. 1; 
B.1.N., Aug. 7, 1987, p. 149. 


Unrrep Srares Foreign Porter. Statement issued by Secretary of State Hull, with 
text of replies of more than forty governments to his statement of July 16. Press 
Releases, Aug 14, 1987, p. 87. 


Russ1a—Unrrep Srares. President Roosevelt proclaimed new commercial agree- 
ment of Aug. 4, 1937, extending for one year the existing accord of the past two 
years, and offers most-favored-nation treatment for the first time to Russia. 
Press Releases, Aug. 7, 1937, p. 73; N. Y. Times, Aug. 7, 1937, p. 1. Text of 
agreement: p. 4, 

Monetary Conrerence. Pan American Union announced that eight nations have 
approved (Mexico, Dominican Republic, Ecuador, Guatemala; Honduras, Nicara- 
gua, Uruguay, Bolivia), and two rejected (Chile, Venezuela), a proposal of the 
Buenos Aires Conference for an Inter-American Monetary Conference. Wash- 
ington Post, Aug. 10, 1937, p. 7. 


Canaba—Unirep Srares. Exchanged ratifications at Washington of income taxa- 
tion treaty, signed Dee. 30, 1936. Press Releases, Aug. 14, 1987, p. 115. Text: 
Cong. Rec., Aug. 6, 1937, p. 10887. 


Untrep States Forman Pouicy. Statement issued by Secretary of State Hull, with 
text of additional replies of other governments to his statement of July 16. Press 
Releases, Aug. 21, 1937, p. 121. 


INTERNATIONAL CONVENTIONS 


Ageran Navication, Paris, Oct. 13,1919. Protocol of Amendments. Paris, June 15, 1929, 


and Dec. 11, 1929. 


Adhesion: Austria. June 3, 1937. T.I. B. July, 1987, p. 13. 


AGRICULTURAL WORKERS Associations. Geneva, Nov. 12, 1921. 
Ratification: Mexico. May 20, 1937. 7.J.B., June, 1937, p. 19. 


Am Trarric. Warsaw, Oct. 12, 1929. 
Adhesion: New Zealand. April 6, 1937. T.I. B., June, 1987, p. 14. 


ÅIRCRAFT ATTACHMENT. Rome, May 29, 1933. 
Ratification depomted: Hungary. May 15,1937. T.I. B., June, 1937, p. 14. 


ÅRBITRATION Cirauses. Protocol. Geneva, Sept. 24, 1923. 
Signature (with reservation): Liechtenstein. May 13, 1937. T. I. B, June, 1937, pp. 


14-15. 


Artistic Exurerrions. Buenos Aires, Dec. 23, 1936. 
Ratifications: 


Nicaragua. June 11,1937. T.I. B., June, 1937, p. 25; P. A. U., Aug. 1037, p. 646. 
United States. July 15, 1937. T.I. B., May, 1937, p. 42. 


Brus of EXcHANGS AND Promissory Norges. Geneva, June 7, 1930. 
Reservations terminated: Switzerland. July 1, 1937. 7.J. B., May, 1987, p. 21. 
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Bris or Excuanas ann Promissory Norms. Conflict of Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Reservations terminated: Switzerland. July 1, 1937. 7. J. B., May, 1987, p. 21. 


Burs or Exouances AND Promissory Nores. Stamp Laws.’ Convention and Protocol. 
Geneva, June 7, 1930. 
. Reservations terminated: Switzerland. July 1, 1987. T.I. B., May, 1987, p. 21. 


Burs oF Lapina. Brussels, Aug. 25, 1924. 
Ratification deposited: United States. June 26,1987. T.I. B. June, 1987, p. 19. 


Broapcastina. Convention and Final Act. Geneva, Sept. 23, 1986. 
Adhesions: Australia, territories of Papua and Norfolk Islands, mandated territories of 
. New Guinea and Nauru. T.I. B. July, 1987, p. 6. 


Curoxs. Convention and Protocol. Geneva, March 19, 1931. 
Reservations terminated: Switserland. July 1, 1937. T.I. B., May, 1937, p. 21. 


Cusoxs. Conflict of Laws on Checks, Geneva, March 19, 1931. 
Reservations terminated: Switzerland. July 1, 1937. T.I. B., May, 1937, p. 21. 


Cuscxs. Stamp Laws. Geneva, March 19, 1931. 
Reservations terminated: Switzerland. July 1, 19387. T.I. B., May, 1937, p. 21. 


CorrnicHt. Berne, Sept. 9, 1886. Revision. Rome, June 2, 1928. 
Adhesion: Portugal. April 26,1987. T.I. B. June, 1987, p. 16. 


Economic Sraristics. Convention and Protocol. Geneva, Dec. 14, 1928. 
- Promulgation: Latvia. April 21, 1937. T.I. B., June, 1937, p. 23. 
Ratifications deposited: 
‘Estonia, July 5, 1937. 
Latvia. July 5, 1937. T.I. B., July, 1987, pp. 26-27. 


EDUCATIONAL AND Pusiicrry Faas. Buenos Aires; Dec. 23, 1936. 
Ratification: Nicaragua. June 11,1937. T.I. B., June, 1937, p. 10; P. A. U., Aug. 1937, 
p. 848. 


ERTONON. Montevideo, Dec. 26, 1933. 
Ratification: Ecuador. May 24, 1987. T.I. B. June, 1087, p. 11. 


Fresse. London, June 8, 1937. , 
Signatures: Belgium, Denmark, Germany, Great Britain, Iceland, Irish Free State, 
' Netherlands, Norway, Poland, Sweden. 
Teat: G. B. Misc. Series, No. 4 (1987). 
Summary: T. I. B. July, 1937, pp. 19-20. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratification: France (and territories). T.I. B. July, 1987, p. 21. 


Goop Orrices anD Mmpration. Buenos Aires, Deo. 23, 1936. 
Ratsfications: 
| Nicaragua. June 11,1937. 7.J.B., June, 1987, p.6; P. A. U., Aug. 1937, p. 646. 
United States. July 15,1937. T.I. B., May, 1937, p. 42. 


Ratification deposited: Dominican Republic, June 5, 1987. T.I. B., June, 1937, p. 6; 
'P. A. U., Aug., 1987, p. 646. 
Tezt: T.I. B. Feb., 1987, pp. 28-29. 


Hisrony Tsacmmna. Montevideo, Dec. 26, 1933. 
Ratification: Nicaragua. Feb. 9, 1937. T.Z. B., May, 1937, p. 15. 
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IMMUNITY OF GOVERNMENT VesseLs. Brussels, April 10, 1926. Protocol. May 24, 1934. — 
Ratification deposited: Poland. Jan.8,1937. T.I. B., June, 1987, p. 21. 


Invrer-AMERICAN ARBITRATION. Protocol of Progressive Arbitration. Washington, Jan. 5, 
1929, 


Ratification: Ecuador. June 24,1037. T.I. B. July, 1937, p. L 


INTER-AMERICAN Concmiation Convention. Washington, Jan. 5, 1929. Additional 
Protocol. Montevideo, Dec. 26, 1933. 
Ratifications: 
Nicaragua. Feb. 9, 1937. T.I. B., May, 1987, p. 4. 
Ecuador. June 24, 1987. T.I. B. July, 1937, p. 2. 


[NTER-ÅMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. June 5, 1987. P. A. U., Aug., 1987, p. 646. 
Nicaragua. June 11,1937. T.I. B., June, 1937, p. 10; P. A. U., Aug., 1937, p. 648. 
United States. July 15,1987. T.I. B., May, 1937, p. 42. 


INTERCHANGE OF Pusiications. Buenos Aires, Dec. 23, 1938. 
Raittfieations: 
Dominican Republic. June 5, 1937. P. A. U., Aug., 1937, p. 646. 
Nicaragua. June 11,1987. T. I.B. June, 1937, p. 23; P. A. U., Aug., 1987, p. 646. 


Lerrers, Erc., or Dectaren VaLus. Cairo, March 20, 1934. 
Ratificatsons deposited: 
Albania. March 10, 1937. T.I. B., May, 1987, p. 25. 
Turkey. May 25,1987. T.I. B., June, 1937, p. 22. 


Maintenance, Ero., or Peace. Buenos Aires, Dec. 23, 1936. 
Rattfications: 
Dominican Republic. May 10,1937. T.I. B. June, 19387, p. 4. 
Nicaragua. June 11, 1937. T.I. B., June, 1937, p.4; P. A. U., Aug., 1937, p. 646. 
United States. July 15, 1937. T.I. B, May, 1987, p. 42. 


Marrmıms Bouorage. Geneva, May 13, 1936. 
Signatures: 

China. May 12, 1987. T.I. B., July, 1987, p. 24. 
France and overseas possessions (except Indo-China). April 22, 1937. 
French Protectorates (Morocco and Tunisia). May 8, 1987. 
India, (with reservation). May 5, 1937. 
Latvia. May 8, 1937. 
Monaco. May 5,1937. T.I. B., May, 1837, p. 24. 
Belgium (with reservation). May 12, 1937. 
Estonia (with reservation). May 11, 19387. 
Finland (with reservation). May 11, 1937. 
Russia. May 11, 1937. 
Sweden (with reservation). May 11, 1937. 
Turkey. May 11,1937. J.J. B., June, 1987, pp. 20-21. 


Money Onpurs. Cairo, March 20, 1934. 
Ratificatstons deposited: 
Albania. March 10,1937. T.I. B., May, 1987, p. 25. 
Turkey. May 25, 1937. T.I. B. June, 1937, p. 22. 


Natoxnarrry. Protocol on Military Obligations. The Hague, April 12, 1930. 
Proclamation and text: United States. April 268, 1937. U. S.T. 8., No. 913. 
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Navar Treaty. London, March 25, 1936. 
Ratifications deposited: 
Australia. 
Canada. 
India. 
. New Zealand. 
United Kingdom. July 29, 1987. 
. France. June 25,1937. Times (London), July 30, 1987, p. 16; N. Y. Times, July 30, 
' 1887, p.4; B.I. N., Aug. 7, 1937, p. 138. 


Nicut Worx or Women. Washington, Nov. 28, 1919. 
Denunciations: 
| Brasil. May 12, 19387. 7. J. B., June, 1937, p. 19. 
' Netherlands. 7.1. B., July, 1937, p. 22. 


Nigar Worx or Youna Persons. Washington, Nov. 28, 1919. 
Ratification: Mexico. May 20,1937. T.J.B., June, 1987, p. 19. 


Non-Iwrmavention. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. May 10,1937. T.I. B., June, 1987, p. 7. 
Nicaragua. June 11,1987. 7.7. B., June, 1987, p.7; P. A. U., Aug., 1987, p. 648. 
United States. July 15,1937. T.J.B., May, 1937, p. 42. 


Onscene Posnicattons. Geneva, Sept. 12, 1923. 
Adhesion deposited: Afghanistan. May 10,1937. T.I. B., June, 1937, p. 13. 
Ratification deposited: Salvador. July 2, 1937. T. I. B., July, 1937, p. 10. 


Pan Amemnican Hiciway. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. June 5, 1837. P. A. U. Aug. 1937, p. 648. 
. Nicaragua. June 22,1987. T.I. B. June, 1987, p. 24; P. A. U., Aug., 1987, p. 648. 
' United States. July 15, 1937. T.I. B., May, 1937, p. 42; T.I. B, July, 1987, p. 27. 


Parce Posr. Cairo, March 20, 1934. 
Rattfications deposited: 
. Albania. March 10, 1987. T.I. B., May, 1987, p. 25. 
Turkey. May 25, 1937. T.I. B., June, 1937, p. 22. 


ParceL Poer Aarnmmment, Panama, Dec. 22, 1936. 
Ratification: Ecuador. June 17,1987. T.I. B., July, 1937, p. 28. 
Ratification deposited: Canada. May 27,1937. T. I.B., June, 1987, p. 22. 


Peace Convention. Buenos Aires, Dec. 23, 1938. 
Ratifications: 
Dominican Republic. May 10, 1937. T.I. B., June, 1937, p. 5. 
| Nicaragua. June 11,1987. T.I. B., June, 1937, p. 5; P. A. U., Aug, 1937, p. 648. 
United States. July 15, 1987. T.I. B., May, 1937, p. 42. 


Permanent Court op INTERNATIONAL JusTicg. Optional Clause. Geneva, Dec. 16, 1920. 
Ratifications deposited: 
Denmark. May 24,1987. T.I. B., June, 1987, p. 2. 
Austria. June 30,1937. T.I. B., July, 1937, p. 2. | 


Postan Correction Accounts. Cairo, March 20, 1934. 
Ratification deposited: Turkey. May 25, 1937. T.I. B., June, 1937, p. 22. 


Postar Convention. Cairo, March 20, 1934. 
Adhesion: Afghanistan. April 15, 1987. T.I. B., June, 1987, pp. 21-22. 
i 
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Ratifications deposited: 
Albania. March 10, 1937. T.I. B., May, 1937, p. 25. 
Turkey. May 25, 1987. T.I. B., June, 1987, p. 22. 


POSTAL Susscriptions TO NEWSPAPERS. Cairo, March 20, 1934. 
Ratification deposited: Turkey. May 25, 1987. T.I. B., June, 1987, p. 22. 


PREVENTION oF ConTROVERSIES. Buenos Aires, Dec. 23, 1938. 
Ratificattons: 
Nicaragua. June 11, 19387. T.I. B., June, 1937, p.6; P. A. U., Aug., 1937, p. 646. 
United States. July 15,1937. T.I. B., May, 1937, p. 42. 
Ratification deposited: Dominican Republic. June 5, 1987. P. A. U., Aug., 1937, 
p. 648; T. I. B., June, 1987, p. 6. 


Pvusuic Insreucrion. Buenos Aires, Dec. 23, 1936. 
Ratification: Nicaragua. June 11, 1937. T.I. B., June, 1937, p. 10; P. A. U., Aug., 1937, 
p. 646. 


SAFETY aT Sea. London, May 31, 1929. 
Ratification: United States. June 9, 1937. T.I. B., July, 1987, p. 12. 


SANITARY CONVENTION FOR Aim NavieaTion. The Hague, April 12, 1933. 
Adhesions deposited: 
Liberia. April 14,1937. 7.J.B. May, 1937, p. 17 
Northern Rhodesia, Fiji Islands, Colony of the Gilbert and Ellice Islands, Protec- 
torate of Solomon Islands, Tonga (by Netherlands). May 18,1937. T7.J.B., July, 
1937, p. 9. 


SLAVERY. Geneva, Sept. 25, 1928. 
Ratification deposited: China. April 22, 1937. T.I. B., May, 1937, p. 17. 


SUBMARINES IN War. Procès-verbal. London, Nov. 6, 1986. (Part IV, Art. 22, of the 
London Naval Treaty, April 22, 1930.) 
Adhesions: 
Afghanistan. May 25, 1937. 
Guatemala. April 1, 1987. 
Peru. June 3, 1937. 
Saudi Arabia. June 30,1987. T.I. B., July, 1937, p. 6. 


Suaar PropucrioN AND Marxketina. London, May 6, 1937. 
Signatures and text: GQ. B. Misc. Series, No. 3 (1937); Cmd. 5461. Summary: T. 1. B., 
June, 1937, p. 19. 
Ratification: Dominican Republic. July 2, 1987. T.I. B. July, 1987, p. 13. 


UNpeRaRouUND Work (WomEN) Convention. Geneva, June 4, 1935. 
Ratifications: 
Afghanistan. May 14, 1937. 
Estonia. June 4, 1037. T.I. B., June, 1937, p. 18. 
Austria. T.I. B. July, 1937, p. 21. 


UNEMPLOYED BENEFITS. Geneva, June, 1934. 
Ratification: Irish Free State. T. I: B., July, 1937, p. 22. 


UNEMPLOYMENT INDEMNITY IN Case oF Loss or SHIP. Genoa, July 9, 1920. 
Ratification: Mexico. May 20,1987. T.I. B., June, 1937, p. 19. 


Wuatina. Final Act. London, June 8, 1937. 
Signatures: Argentina, Australia, Germany, Irish Free State, New Zealand, Norway, 
Union of South Africa, United Kingdom, United States. 
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Text: Cong. Rec, Aug. 5, 1987, pp. 10872-10674; G. B. Misc. Series, No. 4 (1987). 

Ratification: United States. Aug. 5, 1937. Cong. Rec., Aug. 5, 1937, p. 10676. 
Ware Suave Trane. Geneva, Sept. 30, 1921. 

Adhesion: Turkey. April 15,1987. T.I. B., May, 1937, p. 18. 


Workuan’s COMPENSATION FOR OCCUPATIONAL Diszases. Geneva, June 10, 1925 (Revised, 
i 1984). 


Ratification: Mexico. May 20, 1937. T.I. B., June, 1937, p. 19. 
M. Arros MATTHEWS 
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GERMAN SUPREME COURT 
SECOND DIVISION FOR CRIMINAL MATTERS 
[EXTRADITION TREATIES OF THE GERMAN STATES *] 


Decision of August 18, 1986 (g.M. 2 D 459/36) 


(1) Are extradition treaties between the German states and France still in force? 

(2) How far must the court in a German criminal proceeding examine the question as to 
whether an extradition which had been granted by France and Switzerland was lawful and 
whether the foreign extradition proceeding was correct? 


Appeal from the Landgericht, Berlin. 


REASONS 


The defendant, after having been extradited by France to Switzerland and 
having served his term there until October 22, 1933, was extradited by Switzer- 
land to Germany on the request of the German Government with the consent 
of France. Switzerland, on the request of France, made the extradition 
dependent upon the condition that the fraud listed under number 4 of the 
warrant of arrest of April 15, 1931, must not be prosecuted because this act 
was not punishable according to French law. This condition has been com- 
plied with. The defendant was convicted on January 21, 1936, of three acts 
of fraud committed in Berlin. 

On appeal it has been asserted that the court had no jurisdiction and that 
the extradition was unlawful. The arguments of the appellant show, how- 
ever, that the objection for want of jurisdiction does not contest the jurisdic- 
tion with respect to the place and the subject-matter within the meaning of 
Sections 1-21 of the Code of Criminal Procedure, but goes really to the effect 
that the prosecution of the defendant was illegal according to the extradition 
law applicable to this case. This allegation seems to assert that there is a 
lack of a necessary condition for a lawful proceeding; and whether this is true 
must be examined by a court of appeal on its own motion without regard to 
the assertions made in the brief of the appellant. (Cf. Reports of the Ger- 
man Supreme Court in Criminal Matters, Vol. 55, pp. 284, 285; Vol. 64, pp. 
183, 187; Vol. 66, pp. 172, 173; Vol. 67, pp. 53, 55.) Such an examination has 
resulted as follows: 

Extradition between Germany and Switzerland is controlled by the treaty 
concluded between the German Empire and Switzerland on January 24, 1874 
(German Statutes, 1874, Part I, p. 113; cf. Reports of the German Supreme 
Court in Criminal Matters, Vol. 70, p. 74), while between Germany and 
France, apart from a special agreement t which has no application here, no ex- 

* Translated from Reports of the German Supreme Court in Criminal Matters, Vol. 70, 
p. 286, by Dr. Stefan Riesenfeld of the Harvard Law School. 

1 Cf. German Federal Statutes, 1926, Part I, p. 424; 1927, Part II, p. 20 (note by the 
editor of the official report). 
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tradition treaty exists. The extradition treaties of France with the German 
States are extinguished as a consequence of the law of January 30, 1934, regu- 
~ the reorganization of the German Empire (German Statutes, 1934, Part 

I, p. 75), because Germany has become a unitarian state by virtue of this stat- 
ute and the German States have ceased to exist in their capacity as interna- 
tional legal subjects, so that the extradition treaties which they have entered 
into are extinguished. There is no agreement between Germany and France 
that the treaties shall continue in force. (Cf. von Liszt, Völkerrecht, 1925, p. 
275; Bonfils, Lehrbuch des Vélkerrechts, 1904, p. 116.) The internal regula- 
tion of extradition is contained, as far as Switzerland is concerned, in the fed- 
eral law of January 22, 1892 (Swiss Federal Statutes, 1892, p. 402); as far as 
France is concerned, in the law of March 10, 1927, relating to the extradition 
of aliens (Official Journal, p. 2874) ; and as far as Germany is concerned, in 
the German Extradition Law of December 23, 1929 (German Federal 
Statutes, Vol. I, p. 239). Without regard to the fact as to whether extradi- 
tion is controlled by a treaty or is only agreed upon from instance to instance, 
the decisions of the Supreme Court have established the following principles 
‘with respect to the question as to whether the German courts may review the 
proceedings of the extraditing state. 

“The legality of the procedure to be observed by the extraditing state is as 
little subject to review by municipal courts as the legality of the extradition 
with respect to substantive law. The extradited persons in their capacity as 
objects of the extradition can neither derive rights from the extradition agree- 
ments nor can they contest the legality of the extradition, unless such a right 
were explicitly conceded to them by treaty. Even if there is an extradition 
for a crime which is not provided for by the treaty, the extradited person can 
not object to it. To supervise the correct application of the extradition laws 
of the extraditing state is a task of its competent public officials, not of the 
= courts. The extradition once completed, the jurisdiction of the 

equested state within the limits of the conditions upon the extradition ceases 
absolutely. (Cf. Reports of the German Supreme Court in Criminal Mat- 
ters, Vol. 33, pp. 99, 101; Vol. 42, pp. 309, 311, 312; Vol. 59, pp. 313, 314; Vol. 
60, pp. 202, 204; Vol. 63, pp. 215, 216; Vol. 64, pp. 183, 191, 192.) 

These panpe are not altered by the German extradition law of Decem- 
ber 23, 1929. This statute possesses significance only in so far as the Ger- 
man Empire renders judicial assistance to foreign’ countries, and excludes 
consequently the questions which are connected with the request for foreign 
judicial assistance on the part of Germany; particularly it does not modify | 
existing treaties. (Cf. Reports of the Supreme Court in Criminal Matters, 
Vol. 66, p. 87; Vol. 67, pp. 150, 155; Vol. 70, pp. 74, 78.) The judicial assist- 
ance which is accepted by Germany is covered by the statute only in the spe- 
cial provision of Article 54, which provides that the conditions imposed by 
the foreign state upon the rendition of the judicial aseinente must be 
complied with. 


JUDICIAL DECISIONS 741 


The appeal therefore completely misunderstands the legal situation if it 
advances the opinion that the legality of the extradition must be judged upon 
the basis of the German extradition law and reviewed in the present proceed- 
ing. Everything that the appellant states with respect to the assertion that 
in the French-Swiss extradition proceeding the provisions of the German 
extradition law regarding reciprocity, re-extradition, co-operation of the 
courts in the extradition, and so forth, were not observed, is consequently 
immaterial for the twofold reason that the German provisions are irrelevant 
in the foreign extradition proceeding and that the foreign proceeding cannot 
be reviewed by the German courts. 

For the same reason is overruled the objection that a violation of Article 4, 
paragraph 1, cl. 2, of the extradition law was committed because the statute 
of limitation had run with respect to the acts of fraud according to French 
law, which for such types of fraud requires only three years. In addition to 
this it must be taken into consideration that Germany and France have exam- 
ined the question of the statute of limitations according to French law and 
have answered it in the negative. On the question of the French Government 
whether the statute of limitations has stopped running, the German Govern- 
ment has communicated to it that the judge in the matters which are covered 
by the warrant of arrest of April 15, 1931, had issued an interdiction of the 
mails against the defendant on July 27, 1929, and that thereby the statute had 
stopped running. ‘Thereupon the French Government granted the extradi- 
tion. Thus the question of the statute of limitations according to French law 
has lost any significance in the later proceedings. Only one more point shall 
be mentioned, namely, that in the French extradition proceeding some sort of 
an examination of the question of guilt was made, in so far as an “erreur 
évidente” must be taken into consideration according to Article 16, paragraph 
2, of the French extradition law, particularly if the defendant, as here, refers 
to it. 

There is furthermore no generally recognized principle of international law 
that an extradition is unlawful if made for acts for which the statute of limita- 
tion has run according to the law of the extraditing state but not according to 
that of the requesting state. It has not been asserted that the statute has run 
for the offenses according to German law; and this would be wrong. 

The condition which France and Switzerland have imposed upon the extra- 
dition has been compiled with by the judge below—as mentioned above; the 
case under number 4 of the warrant of arrest has not been the object of the 
judgment. (Cf. Art. 54 of the German extradition law; Report of the Ger- 
man Supreme Court in Criminal Matters, Vol. 66, pp. 172, 174.) It cannot 
be said that by this condition, as the appeal contends, the German Govern- 
ment has incurred the duty to observe the French law in general. Conse- 
quently there was no lack of a necessary condition for the proceeding. 
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GREAT BRITAIN: HIGH COURT OF JUSTICE 
CHANCERY DIVISION | 
Bank or Erniora v. NATIONAL BANK oF EHaypr anp Liguori * 


May 11, 1987 


An Italian decree promulgated after the capture of Addis Ababa in 1936 purported to 
dissolve the Bank of Ethiopia. That bank claimed certain accounts and orders against the 
National Bank of Egypt and against the liquidator appointed under the Italian decree, 
and an issue was directed to be tried whether the Bank of Ethiopia had been dissolved or 
had otherwise ceased to exist, and, if not, whether it had authorized the bringing of the 


aol, (1) That the Bank of Ethiopia had been dissolved by the Italian decres, which was 
the act of a de facto government in entire control of the territory occupied and therefore 
cana tere tie governmental control over that territory. A ew 

(2) That the action, having been brought otherwise than by the liquidator’s authority, 
had not been authorized by the Bank of Ethiopia. 

Semble, that all the acts of a de facto government have the status of acts of a fully 
responsible Government. 

Mr, Justicn Cuauson. Before the year 1931 an Egyptian company, the 
Bank of Abyssinia, conducted the business of banking at Addis Ababa, the 
capital city of Ethiopia, under a government concession. This arrangement 
was brought to an end in 1931 when a company, the Bank of Ethiopia, was 
formed under the law of Ethiopia. Its constitution provided for a board of 
management of ten persons, six to be appointed by the Government of Ethiopia 
(who held six-tenths of the capital) and four by the holders of the remaining 
capital. An important function of the company was to be a bank of issue, and 
it appears in fact to have acted in close contact with the Minister of Finance 
for the time being. As I understand it, there was no other bank in the Ethio- 
pian Empire. The bank had branches in various parts of the country and a 
forwarding agency in Djibouti, within French territory. Mr. Collier, who 
gave evidence before me, became governor of the bank on its formation, and 
appears to have been in fact in control of its operations. Oddly enough the 
constitution of the bank, while providing for the office of governor, does not 
define his powers or his duties, but appears to vest control entirely in the 
board of management who, as I read the material documents, are to meet at 
the “siège social” of the company—that is, at Addis Ababa, and are to func- 
tion with a quorum of five. There is a proviso that a member of the board 
who absents himself for six months from the meetings is to cease to hold office. 

In April, 1935, Mr. Collier left Addis Ababa on six months’ leave of absence 
for Europe, where he seems to have been acting on behalf of the bank and (as 
it would appear) of the Government with regard to the provision of war-like 
personnel and stores in anticipation, apparently, of a threatened outbreak of 
hostilities between the Ethiopian Government and Italy. The affairs of the 
bank in Ethiopia were left under the control of Mr. Wright, who in February, 
1936, was formally constituted a member of the board. ‘In the autumn of 1935 
hostilities in fact began. Mr. Collier did not return to Ethiopia, but continued 


* Reported by K. R. A. Hart, Esq., Barrister-at-Law. 53 Times Law Reports, p. 751. 
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his activities in Europe, further leave of absence being granted to him. If 
regard is to be paid to the letter of the bank’s constitution, there would seem 
to be good ground for saying that Mr. Collier ceased, towards the latter part 
of 1935, to be a director, and it may be (though this is obscure) that he no 
longer had general authority, as governor or otherwise, to act on behalf of the 
bank. However, no question seems to have been raised and, though absent 
from Addis Ababa, Mr. Collier continued to represent the bank in Europe 
and, so far as communications remained open between him in Europe and Mr. 
Wright in Addis Ababa, to exercise general control, through Mr. Wright, over 
the activities of the bank. Subject to a general adherence to Mr. Collier’s 
instructions Mr. Wright seems to have been in control at Addis Ababa. It 
would seem that until the events of May, 1936, about to be related, board meet- 
ings were held periodically at Addis Ababa, and anything which Mr. Wright 
did seems to have been done either with the authorization or with the ac- 
quiescence of such meetings. 

In due course the fortunes of war turned against the Ethiopian Government. 
At the end of April, 1936, the Italian Army approached the capital. On the 
night of May 1, or early on May 2, the Emperor left the capital and the 
country. There was an interval in which the capital appears to have been 
given over in great measure to looting and rioting. On May 5 the Italian 
Army entered the capital and, from and after May 6, the affairs of the bank 
in the capital were conducted by Mr. Wright and his staff under the supervi- 
sion of the representative of the Italian authorities. The country branches of 
the bank had been gradually closed down as the Italian Army obtained control 
of the areas in which they were situated, the last being closed on or about 
May 8. There was, however, an agency at Gore, in the remote west of the 
country in a part where the Italian forces did not obtain effective control until 
August or September, 1936, and the staff there seems to have kept the agency 
open in some sense or other until about August or September. 

On May 9, 1936, the Italian Government issued an annexation proclama- 
tion. Marshal Badoglio, on May 9, 1936, was appointed Governor-General 
and Viceroy as representing the King of Italy, and from that date it appears 
as a fact from the evidence before me that the Italian Government, through its 
officers, exercised effective governmental control over Addis Ababa, the siège 
social of the bank, and over a gradually increasing tract of Ethiopian territory. 
In the middle of December, at which date the territory under Italian control 
seems to have covered the whole of the portion of Ethiopian territory in which 
any activities of the bank had ever been carried on, his Majesty’s Government, 
as I am authoritatively informed by a communication from one of his 
Majesty’s principal Secretaries of State, recognized the Italian Government 
as being in fact (de facto) the Government of the area then under Italian 
control. 

The effect of that communication is that I am bound to treat the acts of the 
Government which was so recognized as acts which cannot be impugned on 
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the ground that they were not the acts of a rightful but a usurping Govern- 
ment. That follows from the decision of the Court of Appeal in Aksionair- 
noye Obschestvo A. M. Luther v. James Sagor and Co. (37 The Times L. R. 
777; [1921] 3 K. B. 532), and my last observation applies not only to acts 
done after the date when his Majesty’s Government recognized the Italian 
Government as the de facto Government, but also to any acts of that Govern- 
ment done at any time at which, on the facts proved before me; they were in 
fact the Government, though not yet recognized as such by his Majesty. . For 
this proposition it is sufficient for me to refer to the decision of the Court of 
Appeal i in White, Child and Beney, Limited, v. Eagle Star and British Do- 
minions Insurance Company, Limited (38 The Times L. R. 616). 
|A very experienced Italian lawyer gave clear evidence of the law as admin- 
red by the de facto Government in Ethiopia, and he referred to authenti- 
cated copies of various decrees made under that governmental authority. In 
view of this evidence I find the facts to be as follows. 

‘The Italian troops having, as I mentioned above, entered the capital on 
May 5,.1936, the governmental control of an area which included the whole 
of those portions of Ethiopia in which the Bank of Ethiopia was carrying on 
or ever had carried on business (save so far as the agency at Gore was con- 
cerned) was on May 9 effectively assumed by Marshal Badoglio on behalf 
of the Italian Government. On or about June 1 a regular governmental ad- 
ministration was set up which was expressed to cover the whole of Ethiopia 
and did effectively cover at least the area in which the bank operated or (with 
the trifling exception already mentioned) had ever operated. From May 5 
onwards the operations of the bank were controlled by the authorities of the 
Italian Government. Early in June Mr. Wright was directed to suspend 
business save for the purpose of getting in credits. On June 20 a government 
l decree, valid according to the law as recognized and administered by the 
dé facto Government, placed the bank in liquidation and appointed one 
Costagnaro its liquidator. The effect of that decree, according to the law as 
recognized and administered by the de facto Government, and, accordingly, - 
prevailing at that time in the area controlled by the Italian Government, was 
to dissolve the bank save in so far as it might be necessary to keep it on foot. 
for the purposes of liquidation. Further, this governmental act had, accord- 
ing to law administered by the de facto Government, the effect of putting an 
end to the authority of any person, other than the liquidator or those acting. 
under his authority, to represent, act for, or bind the company. I am satis- 
fied on the evidence that if today the courts of the de facto Government at 

Addis Ababa had before them the questions which I have had to consider— - 
namely, whether the Bank of Ethiopia has been dissolved and has, accord- 
ingly, ceased to exist except in so far as may be necessary for the liquidation 
of its affairs, and whether anyone, acting otherwise than under the authority 
of the liquidator of the bank, appointed as I have mentioned, can conduct 
litigation on behalf of the bank-——the answers given would unquestionably be 

| 


| 
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| 
inithe affirmative to the first question and in the negative to the second ques- 
tion. The original liquidator, Mr. Costagnaro, has been replaced by Mr. 
Liguori, but it is not suggested that that circumstance makes any difference 
apart from the change in the person of the liquidator. 

A good deal of discussion took place before me as to the validity of certain 
meetings of shareholders and of directors which were subsequently convened. 
The shareholders’ meetings took place in Addis Ababa, and it may well be 
that they were irregular as tested by the provisions of the bank’s statutes. 
Various meetings of directors were convened by Mr. Collier in Europe, and 
it may well be (and, indeed, I think it was) the case that, tested by the pro- 
visions of the bank’s statutes, they were entirely irregular and ineffective for 
any purpose. At the last moment there was produced in court a decree, 
signed by the fugitive Emperor of Abyssinia at Bath in this country, which, 
it was suggested, had the effect of altering or modifying the legal position with 
regard to the regularity or effectiveness of those meetings of directors. I can- 
not imagine any ground on which it could be seriously argued that I could 
pay any attention to this decree. I do not propose, however, to go into any 
of those matters, because it appears to me that if the decree, which placed the 
bank in liquidation, has the effect which I have indicated, these matters 
become entirely irrelevant. 

I must, however, deal with the grounds on which it was suggested by counsel 
instructed to appear for the Bank of Ethiopia that the liquidation was ineffec- 
tive. The argument, as I understood it, was as follows. It was said that the 
present case was entirely novel in that at the same time there was on the one 
hand a de facto Government recognized as such by his Majesty’s Government, 
and'on the other hand a sovereign—namely, the fugitive Emperor—recog-~ 
nized by his Majesty’s Government as a de jure monarch. 

It was suggested that in these circumstances it was open to this court to 
depart from the duty carefully laid down by Lord Justice Bankes in Aksto- 
natrnoye Obschestvo A. M. Luther v. James Sagor and Co. (supra)—namely, 
the duty of treating the acts of the de facto Government with all the respect 
due to the acts of a duly recognized foreign sovereign state, and that it was 
open! to this court, and; indeed, that it was its duty, to test the validity of 
those acts by some special test, the first suggested being whether the acts in 
question were necessary to secure the safety of the occupying army the pres- 
ence of which secured the Government in its position of de facto control. It 
may be—though it is not necessary to express or even to form an opinion on 
the topic—that such a test may be applicable to measures adopted by the 
authorities of an army occupying part of the territory of an organized state. 
But the test seems to me to have no relevance in principle to the case of a 
de facto government set up in an area from which the former government has 
departed and in which there is no governmental authority except that of the 
de facto government. The de facto government must necessarily make such 
provision as may be proper for regulating the concerns of the inhabitants and 
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it cannot confine itself to the protection of its military forces. It must neces- 
sarily, in such circumstances, assume the full responsibility of government 
and its acts must, I should have thought, necessarily have the status of acts 
of a fully responsible government. 

It was then sought to argue that the recognition of some measure of sover- 
eignty de jure in the fugitive Emperor logically led to the denial of full 
sovereignty to the de facto Government. And it was suggested that there 
existed this limitation on the acts of the de facto Government which are to be 
recognized as internationally valid——namely, that they must be acts which 
were strictly necessary for preserving peace, order and good government 
within the area controlled by the de facte Government. This seems to me 
to be entirely inconsistent with the authorities to which I have already re- 
ferred and to be fallacious in principle. The recognition of the fugitive 
Emperor as a de jure monarch appears to me to mean nothing but this, that, 
while the recognized de facto Government must for all purposes, while con- 
tinuing to occupy its de facto position, be treated as a duly recognized foreign 
sovereign state, his Majesty’s Government recognizes that the de jure mon- 
arch has some right (not, in fact, at the moment enforceable) to reclaim the 
governmental control of which he has in fact been deprived. Where, how- 
ever, his Majesty’s Government has recognized a de facto government, there 
is, as it appears to me, no ground for suggesting that the de jure monarch’s 
theoretical rights (for ex hypothesi he has no practical power of enforcing 
them) can be taken into account in any way in any of his Majesty’s courts. 

This being my view it is perhaps superfluous to point out that, even if I 
could accede to the last-mentioned argument, and if I were free to test the 
acts of the de facto Government by the test of such acts being necessary for 
preserving peace, order and good government, the test could hardly fail to 
lead to my accepting as valid the acts questioned in the present case. It is 
difficult to see how confusion could fail to ensue if the only bank of issue in 
the country were allowed to continue its business under the control of persons 
who, until the last moment, seem to have been engaged in strenuous attempts 
to assist the displaced government to resist the attacks of those who have 
become the de facto government. But I need not pursue this topic, since, in 
my view, I am not free to apply any such test. 

I turn now to the proceedings in the present case. This action was started 
on November 29, 1936, in the name of the Bank of Ethiopia, under the au- 
thority of some person or persons (apparently Mr. Collier and various persons 
in Europe who before the liquidation were directors of the bank) who are not 
acting under the direction or with the approval of the liquidator. The de- 
fendants are the National Bank of Egypt, who appear to have been the cor- 
respondents of the Bank of Ethiopia in Cairo and London. The Bank of 
Ethiopia in substance claims a settlement of outstanding accounts between 
the two banks. As I understand it, there is no dispute that these accounts 
must, as between the proper parties, be ultimately adjusted, but the question 
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rules concerning diplomatic intercourse, including state agents, the position 
of aliens—one of the best chapters—the position of natives and stateless per- 
sons, including a broad discussion of minorities, state succession, economic 
intercourse and communications, cultural coöperation, the settlement of 
disputes by diplomatic and judicial methods, self-help, the collective measures 
of the League, and, finally, war and neutrality, with their usual topics. 
The best sections of the work, in the reviewer’s opinion, are in part one, 
the sources of law, especially the author’s discussions of customary law and 
treaties, the responsibility of states, the status of aliens and the protection of 
minorities, the relation between municipal law and international law, and the 
effect of League of Nations ideas and policies on international law. The 
most slender part is that relating to war and neutrality which presents in the 
main, not critically, the Hague Rules. Especially noteworthy are the 
author’s presentation of the contributions of the founders of international 
law and the varying theories of the functions of international law in the 
community, the refusal to adopt either the monistic or the dualistic theory 
and the demonstration of what is valid in each, the effect of political ideas, 
such as the balance of power and an organic Europe, on legal theory and 
practice, the difficulties in guaranteeing a status quo, his detailed specification 
of the extent to which the peace treaties of 1919 violated the twenty-seven 
“Points” of President Wilson on the basis of which the armistice and the 
peace were stipulated, Professor Verdross’ conclusion that illegal treaties 
thus imposed by duress are voidable, and that Article 19 of the Covenant 
and the alliances are necessarily contradictory; the evolution of the principal 
articles of the Covenant and the author’s belief that, if not reformed, the 
League will either evaporate or degenerate into a military alliance; his trench- 
ant view that individuals are not subjects of international law; and the dis- 
tinction between the declaratory and constitutive effects of recognition. 
‘Perhaps a few additional comments may be permitted. Is it necessary to 
invent a new system of “natural law” to explain why international law is 
enforced among the states? Is it not sufficient to show that the mores do 
not lightly tolerate flagrant breaches—enforced by the aggrieved party alone 
—and that all legal systems operate in the light of prevailing mores. One 
wonders whether the ‘legal conscience of mankind” is not weakening under 
the strain of the conditions created by the peace of 1919. The assumption 
that the League promoted respect for law seems an illusion, which the author 
penetratingly escapes. Might it not have been well to show the primitive 
nature of international law, that its structure necessarily differs from munici- 
pal law, that its area of control is limited, and that politics and law must not 
be confused? In view of the author’s emphasis on the effect of the great 
treaties on law and peace, it would have been interesting to compare the 
treaties of Vienna and Versailles. Why is the U.8.8.R. not a “normal” state 
in: international: law? (p. 54.) Why cannot a general rule of customary 
law arise even though a single great Power objects? (p. 72.) The three- 
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mile limit would probably be applied as law by an international tribunal in 
spite of the objections of Russia and Italy. Why would states refuse to 
recognize decisions which rest solely on the doctrine of jurists? (p. 77.) 
The Compañia Navegación decision of the Panama-American Claims Com- 
mission, relating to innocent passage, though in the reviewer’s opinion 
fundamentally erroneous, rested on an even weaker foundation, yet no one 
has suggested that it could be challenged for excess of jurisdiction. So with 
the Pious Fund case. There may be circumstances where the failure to 
accord recognition might arguably be termed a breach of duty (p. 116). De 
facto or tentative recognition is accepted by the author without notice of the 
challenge to that doctrine, notably by Baty (31 Yale L. J. 469). 

The Protocol of 1930 on military service in case of dual nationality has 
now come into force through ratification by ten states (p. 134). In the case 
of claims, the author correctly emphasizes the fundamental nature of the rule 
that the state to which the injured person belonged at the time of injury can 
alone institute the diplomatic action (p. 186). Why then did the author 
vote against this rule at the Institute meeting in Oslo in 1932? The local 
remedy rule is hardly mentioned, yet it and its numerous exceptions are very. 
important. The “defensive use of arms” by a merchant vessel can not be 
tolerated (p. 306) unless it is recognized that the armed vessel loses its im- 
munity as a merchant vessel. The author, it is believed, makes too many 
concessions to the extension of contraband lists (p. 322); and the distinction 
between goods absolutely and conditionally contraband is still fundamental, 
even though the Declaration of London was not ratified (p. 323). The war 
practices are inadequately criticized, and in the light of the author’s thesis on 
“general principles” and the “legal conscience” this is not a minor matter. 
The question of reprisals in war (p. 323) deserves fuller treatment; the 
Leonora decision is rightly condemned. ‘The suggestion that the League of 
Nations or the Kellogg Pact have actually abolished so important an institu- 
tion for peace as neutrality is treated with disdain (p. 326). But Article 16 
of the Covenant is not reconcilable with neutrality; its desuetude was hence 
foreshadowed. 

On the whole, this is one of the most thoughtful and useful general trea- 
tises that has appeared ina long time. It warrants translation into English. 

EDWIN BORCHARD 


Droit International Public. By Antonio 8. de Bustamante y Sirven. Trans- 
lated from the Spanish by Paul Goulé. Tome IV. Paris: Recueil Birey, 
1987. pp. vi, 618. Fr. 60. 

In this fourth volume of bis general treatise on Public International Law 
the distinguished Cuban scholar and Judge of the Permanent Court of In- 
ternational Justice arrives at the laws of war and neutrality, which he classi- 
fies under the head of “Penal Law”. ‘The title is challenging and the author . 
seeks to justify it in a preliminary chapter. It is no reflection upon his 
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scholarship or upon his judgment in the arrangement of his material to say 
that one item after another of the volume will give rise to controversy. For 
the so-called laws of war and of neutrality are confessedly paradoxical, a 
survival of a past century when war could be more easily localized and when 
its effects were less widespread and devastating. This uncertainty in the 
law the author implicitly recognises on practically every page by his citation 
of the conflicting views of the authorities and by his caution in reaching any 
other than very general conclusions. 

The author, as was to have been expected, adheres definitely to the school 
of writers who assert the existence of an international “penal law”. He not 
only insists that a state can commit crime and tort and thus merit repression 
and punishment at the hands of the international community, but he is con- 
fident that international penal law is developing into a law on a parallel with 
the penal law of the individual state and may even reach a higher plane than 
that of the internal law. ‘The question of collective sanctions, as introduced . 
by the organization of the League of Nations, is examined and the limitations | 
of the Covenant in that respect are pointed out. An elaborate analysis is 
given of the “legality’’ of war and of the distinction between just and unjust 
wars.and between wars of aggression and wars of defense. Following this 
theoretical discussion, in which the Continental approach is conspicuous, the 
author takes up in turn the several topics of the traditional laws of war and 
of neutrality and presents the views of different writers upon disputed points. 
The good judgment of the author in his appraisal of conflicting opinions and 
the wide range of his reading are nowhere better shown than in his discussion 
of the theoretical and practical aspects of neutrality. 

The value of Judge Bustamante’s treatise lies not only in its survey of the 
whole field of international law, but in its treatment of general principles and 
theoretical issues, which as a rule receive less attention in the works of Eng- 
lish and American scholars. We shall await with all the greater interest the 
concluding volume on Procedural Law. C. G. Fenwick 


Les Principes du Drot des Gens Moderne. By Robert Redslob. Paris: 
Rousseau et Cie., 1937. pp. x, 329. Index and tables. Fr. 60. 


After having written on the history and theory of international law in both 
German and French on various occasions, the well-known professor of inter- 
national law at Strasbourg offers here his systematic presentation of the 
substance of thelaw. It is dedicated to Alejandro Alvarez in highly eulogis- 
tic terms and is indeed based to a large measure on the Declaration des grands 
Principes du Droit International moderne drawn up by Alvarez and approved 
by various international juridical bodies. This document constitutes the 
single annex or appendix to the present volume, 

Although the volume purports to deal with the substance of the law, it is, 
afteriall, mainly with its general principles that the author is concerned, as he 
clearly indicates. These principles are, according to him, of two types, 
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namely, constructive and normative. Among the former fall ideas concern- 
. ing the nature, sources or evidences or forms of the law, its persons or parties 
or subjects, its relations with other branches of law, ethics, and politics, and 
the recognition of states. Among the latter fall ideas of independence (here 
called “la séparation des sphères”) and non-intervention, equality, respect, 
solidarity, coöperation, security, disarmament, and international organiza- 
tion. At various points the question of the status and rights of the individ- 
ual appears and allied problems of minorities, race, and religion. Questions 
of war, peace, and neutrality also take their place in the latter part of the 
work. a 
To the positivist the work seems a statement and discussion of ideas which 
their author believes are operative in determining the rules of international 
law in our day, or hopes will be, rather than a statement of what is the law— 
in general or in detail—and without much attention to the processes by ` 
which such ideas become operative. The influence of current efforts in the 
direction of international reorganization is evident, though the references to 
the League of Nations are not numerous. The work does not succeed in 
accomplishing that complete reorganization and restatement of general 
international law which many seem to feel is demanded by the times—as, 
indeed, it does not pretend to. In any case, however, it is vastly more sound 
and constructive than the incredible things being turned out to order in other 
juristic circles on the Continent under the name of “international law.” As 
such it will be welcomed as another valuable and substantial contribution to 
the preservation and development of international law in a day when its very. 
existence and meaning are being so violently challenged. BF 
Pitman B. POTTER 


Paai 
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Cases on International Law. By Pitt Cobbett. thed. Vol. II. War and 
Neutrality. Edited by Wyndham Legh Walker. London: Sweet & 
Maxwell, 1937. pp. xl, 598. Index. 25s. | 


Here is a welcome attempt to perform an important and impossible service; 
for what this volume aims to do is no less than to present war rights and 
duties recognized in 1987. In 1914, at the beginning of the World War, a 
searcher into the rights and duties of belligerents and neutrals, as supposed to 
be recognized by all civilized nations, felt safe as to any one problem after. 
examining either the seventh edition of Bonfils (1914), or the second volume 
of the second edition of Oppenheim (1912), or the sixth volume of Moore’s 

- Digest of International Law (1906), and then examining also the Hague 
Conventions. Then came the World War and the prompt discovery that for © 
practical purposes treatises as well as treaties were too much like mere scraps 
of paper. As to contraband, blockade, the rights of noncombatants, and 
much else, international law survived the World War in a damaged condition; 
and such is the state of international law today. Hence this volume is 
welcome. 
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Ever since 1885, when the first edition of this work appeared in one slender 
volume, the successive editions have been recognized as useful for reference 
and for collateral reading. Although enlargements have caused the recent 
editions to appear in two volumes, one devoted to Peace and the other to 
War and Neutrality, nevertheless the original plan has been changed but 
slightly. The: basis is an abridged statement of judicial decisions and of 
other dealings with international problems; and upon this foundation of con- 
crete instances are placed comments, citations, discussions, and now and 
then a short but comprehensive essay. Each edition has recast or omitted 
matter found in its predecessors. 

In the present volume on War and Neutrality the judicial decisions number 
83 and the other incidents of an international nature or interest number 36. 
The judicial decisions, including three by military tribunals, are distributed 
thus: British, 62; American, 11; German, 4; Russian, 1; Japanese, 3; interna- 
tional arbitrations, 2. Among the 36 non-judicial incidents are: the 1928 
Briand-Kellogg Peace Pact of Paris (p. 1), the first use of poison gas (p. 
188), a naval raid on an undefended coast (p. 144), air raid on London (p. 
148), sinking of the Lusitania (p. 150), laying of mine fields on the high seas 
(p. 154), torpedoing a hospital ship (p. 158), the making of peace between 
Russia and Japan in 1905 (p. 290), the British report on the effect of con- 
quest and annexation in South Africa (p. 302), the seizure of enemy persons 
on neutral vessels (p. 518), and other matters of almost equal interest. 

Whoever uses a book treating so many topics knows that brevity was es- 
sential and that brevity has dangers. For example, the Case of Major 
André (p. 134) does not mention that military information for the British 
was. found in Major André’s boots and does not cite the Proceedings of a 
Board of General Officers (1780) or a reprint thereof. Necessary limitations 
of space explain the absence of references to Justin Winsor’s account of “The 
‘Treason of Arnold,” on pp. 447—468 in the sixth volume of Winsor’s Narrative 
and Critical History of America (1888), the essay by Major General Henry 
Wager Halleck, on “Military Espionage,” written in or about 1864 and pub- 
lished in 1911 in this JOURNAL, Vol. 5 (1911), pp. 590-603, and the other 
literature. 

As the World War is still a current event, still preventing the mental and 
emotional calm essential to solving delicate problems—witness, among other 
things, undeclared wars in Europe, Asia, and Africa—it is clear that no 
picture of undisputed international law can be painted just now; but, never- 
theless, here is a convenient volume giving a starting point for original in- 
vestigation and to be examined thankfully by experienced persons seriously 
interested in determining to what extent international relations must be 
described as a mere chaos of force and fraud. Evenne WaMBAUGH 
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a Neutrality for the United States. By Edwin Borchard and William Potter 


Lage. New Haven: Yale University Press, 1937. pp. xii, 380. Index. 

$3.50. 

Neutrality means not a partial concession of rights to one side, but an 
impartial enforcement of rights as against both sides. - Of this fact the au- 
thors of the present volume remind us again and again. During the eventful 
years 1914-1917 the American Government was neutral in theory -but un- 
neutral in practice. As time passed by the Wilson Administration leaned to 
the Allied cause, the American Ambassador in London worked for the Allied 
cause, and Col. E. M. House endeavored to arrange for us to intervene on the 
side of the Allies. Secretary of State William Jennings Bryan stood practi- 
cally alone in the Cabinet as the one true neutral. He believed in warning 
American citizens against traveling on belligerent merchantmen; he desired 
an embargo on munitions; and he wanted a prohibition on war loans. Asa 
result he now looms larger as a statesman and prophet, and Congress has just 
written his ideas into its latest neutrality statute. 

~ The present volume is divided into three parts. The first four chapters 
constitute an introductory portion in which the reader finds (1) a general 
explanation of the rules of neutrality; (2) many important historical pre- 
cedents in the development of our neutrality policy; (3) a brief record of the 
unneutral steps taken by the Wilson Administration during the period 
1914-1917; (4) a discussion of the post-war efforts to discredit the whole con- 
cept of neutrality so as to establish an international duty of all nations to 
stop aggressors. 

In Part IT the reader finds much the larger part of the contents of the vol- 
ume. The title of this part might well have been “Unneutrality for Amer- 
ica.” Here are recorded the numerous manifestations of unneutrality which 
helped to steer the United States into the conflict. The Administration 
tolerated guns on British merchantmen but not on German ships leaving 
American harbors. It wrote soft notes of protest to Great Britain but de- 
livered what were really ultimata to Germany. It protested submarine 
warfare against civilians who traveled on armed and unarmed belligerent 
merchant ships, but acquiesced in cruiser warfare that aimed to starve civil- 
ians on land. It assumed that submarines, though warships, had no right 
of search against merchant ships; resistance to search was permissible. But 
it also assumed that armed merchantmen, though not warships, had a 
right to fire on submarines. Merchantmen were armed in defense; sub- 
marines were aggressors. Freedom of the seas was a proper battle cry as 
against the Germans, but when it hit British naval practices, it was men- 
tioned softly and sparingly. (Today freedom of the seas is mentioned even 
more sparingly because by some it recalls our late war against Germany, and 
by others because it suggests the possibility of trouble ahead with Great 
Britain.) . 

In short, when writing to Germany, the Wilson Administration would 
“accept no single abatement of right” lest the “whole fabric of international 
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law might crumble”; but when writing to Great Britain, abatements of right 
were accepted, and the whole fine fabric of international law did crumble. 
Congress tried to be neutral, remark the authors, but the Administration 
would not permit it. Coneress wanted to warn our citizens against traveling 
on belligerent merchant ships, but the Administration was afraid of thus 
weakening its stand in the Lusitania debate. The authors remark, ‘The 
persistent refusal of President Wilson to see that there was a relation between 
Briti irregularities and the German submarine warfare, is probably the 
crux of American involvement.” 

Thus we yielded freedom of the seas to Great Britain but fought for it as 
against Germany. We lived to see it turned down at the Peace Conference 
by those whom we had helped to win the war. (The authors have mar- 
shaled their facts so as to make the above beliefs and others also more than 
mere beliefs.) If submarines were outlaws, so also were armed merchant- 
men, If commanders of submarines were ‘aggressors—or even pirates—so 
‘also were commanders of armed merchantmen. 

Today all true neutrals are wondering whether the submarine and the air- 
plane may not be the “counterweight to British objections” to abolishing war 
on ehemy and neutral commerce. That would mean possibly a fight to the 
finish while the American navy and merchant marine withdrew from the 
Atlantic and let the fight go on. Today many are wondering also why 
America abandoned her neutrality in 1917 to protect the lives of her citizens 
who were wrongfully aboard belligerent merchantmen, when the northern 
neutral Powers of Europe suffered much more than did the United States, 
but Inanaged to keep out of the war. 

Part ITI consists of four chapters which reveal post-war attacks against the 
neutrality doctrine itself. These attacks are for the most part made in 
America, although some are made abroad for American consumption. They 
are made by those who offer the Kellogg Pact as a substitute for the League; 
by those who have wanted that pact implemented go as to bring America into 
coöperation with the League in applying sanctions against aggressors. They 
are made also by those who now advocate collective security through con- 
sultation pacts, arms embargo pacts, or even pacific blockades against ag- 
gressors. A portion of Part III points out clearly the unneutral features of 
the recent neutrality legislation, so-called. 

The volume as a whole is well written. Itis well proportioned except, per- 
haps, the introduction, which possibly could be reduced almost in half. The 
text is convincing and critical, without being in any sense impertinent or 
abusive. The treatment is dignified throughout. Unquestionably the vol- 
ume should be widely read by all who sincerely hope that no future Adminis- 
tration will be so poorly advised at home or represented abroad as to commit 
again | the same acts which led us into the great European War. Today the 
neutrality detractors seem to be retreating, but they may be merely prepar- 
ing for further aggressions against the policy of neutrality. 

EARL W. CrECRAFT 
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Papers Relating to the Foreign Relations of the United States, 1919. Russia. 
Washington: Government Printing Office, 1937. pp. evii, 807. Index. 
$1.75. 


With the publication of the present volume, continuing the series of three 
volumes on Russia covering the year 1918 and- bridging the gap between the 
documents dealing with the relations between the United States and Russia 
in 1919 and 1920, already published in the regular volumes of Foreign Rela- 
tions of the United States, we now have a continuous story of relations’ with 
Russia during the momentous years following the revolution. - 

It need hardly be said that students of history and of international rela- 
tions in particular will welcome this latest volume. It places at their dis- 
posal material which will throw much light upon the critical negotiations 
that decided the fate of the proposed Prinkipo conference, which it was 
hoped might bring about a peaceful adjustment of the conflicting forces in 
Russia. The hitherto unpublished minutes of discussions concerning Rus- 
sia in the Supreme Council of the Peace Conference at Paris would ‘alone 
make the volume an important contribution to the study of the policies of 
the Great Powers in dealing with the Russian situation. The documents 
setting forth the refusal of the United States to countenance further at- 
tempts to establish relations with the Soviet authorities in Russia are; given 
at length; and they are highly instructive, if somewhat provocative, reading. 
Equally important are the documents dealing with the situation in Siberia 
and the decision of the Allied and Associated Powers to support Admiral 
Kolchak. They are followed by documents covering the withdrawal of Al- 
lied and American support of the Provisional Government in northern 
Russia, the conflicts in the Baltic Provinces and the situation in southern 
Russia and the Ukraine. If certain of the documents should seem to expose 
the mistakes of statesmen, it will need but a little reflection on the part of 
the student to recognize that it is easy to be wise after the event and that 
too often momentous decisions had to be taken upon such evidence as Was 
available at a time of unprecedented confusion. 

The policy of the Department of State in publishing such valuable source 
material for the study of diplomatic history can not be too strongly com- 
mended. ‘The appearance of each new volume may well be the occasion for 
_ teachers of international relations to express once more their appreciation of 
the decision of the Department to release such material as soon as it is pos- 
sible to do so. In particular, congratulations and thanks are due to the 

Chief of the Division of Research and Publication, Dr. Cyril Wynne, and to 

‘his assistant, Dr. Ernest R. Perkins, for the skill they have shown in the se- 
lection of the documents and for the scholarship and meticulous attention to 
details with which they have edited them. The “List of Papers,” covering 
almost a hundred pages, is.a model of what a descriptive table of contents. 
should be. C. G. FENWICK ` 
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War Memoirs of David Lloyd George. Boston: Little, Brown & Co., 1936, 
1937. Vol. V, 1917-1918, pp. vii, 464; Vol. VI, 1918, pp. xvi, 406. 
Indices. $3.00 each. 


With these two volumes David Lloyd George brings to an end the work in 
which he publishes his personal recollections of the Great War. The preface, 
which is found in the sixth volume, is an epilogue rather than aforeword. In 
it he says: “I have given my impressions of events and personalities exactly _ 
as I found them at the time. I have checked by a close examination of all 
available evidence, oral and written. I have revised impressions wherever I 
have found irrefutable proof that my memory was at fault, or that I was not 
in full possession of the facts when I formed those impressions.” The docu- 
mentation is ample, but the chief characteristic of the work is the vigor and 
vividness of personal recollections. 

When the war broke out Lloyd George was Chancellor of the Exchequer; 
later he became, successively, Minister of Munitions, Secretary of State for 
War, and for the last two years of the war, Prime Minister. His oppor- 
tunities for knowing and influencing events were unique, and his responsibil- 
ities were such that he could not neglect these opportunities. His record of 
his experiences, observations, hopes, controversies, disappointments and 
achievements is not only fascinating to the general reader but will be an in- 
dispensable source for the future historian. The concluding volumes are of 
special interest to Americans because they cover the period from the resump- 
tion'of unrestricted submarine warfare, which brought the United States into 
the struggle, to the signing of the armistice. 

There is little discussion of the details of battles, but there is nothing less 
than a revelation of the divergent policies of the Allied Powers and of the 
differences and sometimes bitter disputes between the civilian government 
and ‘the generals in the field. There were arguments, of course, as to rein- 
forcements and supplies between those who were using them and those who 
had to furnish them. ‘There were charges of useless sacrifice of life in hope- 
less attacks on impregnable enemy positions. There were charges of treach- 
erous betrayal of military secrets to influence domestic politics, and these 
charges were not against politicians, but against high military officers. 
There were, a8 Lloyd George says, “hot controversies, and so much heat 
remains in the cinders” that it is difficult to handle the subject. He does 
handle them, however, and sometimes shows a considerable degree of the 
remaining heat. But he can be both severe in censure and generous of praise 
in dealing with the same man, though there are a few, and some of them 
very; prominent in the war or in political life in England, of whom he has little 
good to say. 

The war weariness of the belligerents, the tentative peace moves of 1917 
and 1918, the desperate attempts of the Germans in the several drives of 
March, April and May, 1918, to smash the British and French defenses 
before America could become effective, are told in a way to revive the mem- 
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ory and almost the suspense of those anxious days. Could the Allies hold 
out until 1919? No one expected the Americans to give much help before 
that time. When Lloyd George told the British Commander and his Chief 
of Staff of the arrangements for bringing large numbers of American troops 
quickly to France, he tells us: “I expected not gratitude but some sense of- 
relief over the good news. On the contrary they were both cool and sniffy 
about it.” Of American preparation Lloyd George himself says: “Even 
aiter the declaration, the preparations for a vigorous prosecution tarried and 
loitered in a manner which I find it difficult to explain when one looks at the 
dynamic energy and resourcefulness of this wonderful people. . . . It will be 
understood that I am here speaking chiefly of the military effort of the 
United States. Her financial and economic assistance was from the outset 
invaluable.” He adds: ‘“When the armistice was signed in November there 
were no American field guns in France and very few aeroplanes.” Of the 
fighting qualities of the American soldiers when they did reach the front 
Lloyd George says: “It would be difficult to overestimate and it would be 
ungenerous and unjust to underestimate the part which the American Army 
played in this dramatic change in the fortunes of the Entente. . . . They 
fought with reckless dash and courage and contributed substantially to the 
victory of the Marne salient. . . . The Germans paid a warm tribute to their 
courage and fearlessness.” Lloyd George adds that after the battle of the 
Marne the spirit of the German Army sagged and the result was inevitable. 

A complete history of the Great War has not been written. An exhaustive 
history never will be written; the subject is too large and too complex: but 
this work of Lloyd George covers a wide field, including international and 
domestic politics, military strategy, the personal characteristics of the chief 
statesmen and soldiers of all the Great Powers concerned, with keen observa- 
tions about them, and all made more interesting because the whole work is 
colored by the remarkable personality of the man who wrote it. 

H. W. TEMPLE 


War and Diplomacy in the Japanese Empire. By Tatsuji Takeuchi. Garden 
City, N. Y.: Doubleday, Doran & Co., 1935. pp. xx, 505. Bibliogra- 
phy. Index. $4.50. 

This study, including an introduction by Professor Quincy Wright, is a 
part of the codperative project for investigating the causes of war initiated in 
1927 by the Social Science Research Committee at the University of Chicago. 
The book follows the technique of similar studies published under the aus- 
pices of the committee, and notably that of Professor Frederick L. Schuman’s 
War and Diplomacy in the French Republic. Like the latter study, Dr. 
Takeuchi’s book gives, in the first place, a survey of the constitutional or- 
ganization of the empire, paying special attention to the organs concerned in 
the formulation and execution of foreign policy. This is followed by the 
Inain section of the study, which elucidates the functions of these organs by 
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means of a detailed history of eighteen diplomatic episodes. In the third 
section, the book returns to the constitutional subject in a study of the 
treaty-making power of Japan, the war power and the formulation of foreign 
policy. 

The chief contribution of this scholarly work is the historical study of the 
eighteen episodes. ‘These include: the revision of unequal treaties, the Sino- 
Japanese War, the Anglo-Japanese Alliance, the Russo-Japanese War, the 
annexation of Korea, Japanese entry into the World War, the Sino-Japanese 
negotiations of 1915 (the Twenty-one Demands), adherence ‘to the London 
Declaration of Alliance, the Lansing-Ishii Agreement, the Siberian expedi- 
tion, the Paris Peace Conference, the Washington Conference, the Sino- 
Japanese Postal Agreement of 1922, the Tsinan Incident of 1928, the Pact of 
Paris, the “Grave Manchurian Incident” (the assassination of Chang Tso- 
ling), the London Naval Treaty, and the Manchurian Crisis. The book 
thus covers the diplomatic history of Japan in the period following the proc- 
lamation of the Constitution in 1889. The description of the last episode, 
the, Manchurian Crisis, carries the story from the railway explosion on Sep- 
temiber 18, 1931, to the withdrawal of Japan from the League of Nations on 
March 27, 1933. | 

nquestionably, this study offers an invaluable contribution to our knowl- 
edge of Oriental diplomacy as well as Japanese government and politics. Its 
particular merit is the fact that Dr. Takeuchi has based his investigation 
upon Japanese sources which have been used by only a few scholars whose 
studies are published in the English, French or German languages. For the 
constitutional aspects of his research, he has drawn largely upon the treatises 
of Minobe, Hozumi, Shimizu, Oda, Ichimura, Uyesugi and Royama, which 
have long been studied in the Imperial universities but never translated into 
English. His Japanese interpretations of international law come from the 
equally authoritative pens of Tachi, Yokota, Taoka and Izumi; of Japanese 
diplomacy, from the writings of Shinobu, Ariga and Ashida; and of political 
history, from the monumental treatises of Kudo and Otsu, while special 
studies such as Yoshino’s Nzju Seifu to Taku Joso (Dual Government and the 
Supreme Command) have not been neglected. Dr. Takeuchi has also relied 
upon diplomatic and political memoirs, including those of Hirobumi Ito, 
Komei Kato, Shigenobu Okuma, Taro Katsura, Aritomo Yamagata, Kei 
Hara and Kikujiro Ishii. The memoirs of the latter diplomat happily have 
been translated into English, but the other memoirs are a closed book to 
American scholars without a reading knowledge of the Japanese language. 
Again, Dr. Takeuchi draws heavily from the Dai Nippon Teikoku Gikaishi 
(Parliamentary Record of Japan from 1890 to 1926) and upon the steno- 
graphic reports of the debates in the Diet as published in Kampo or Imperial 
Gazette. He uses both learned journals, such as the Kokka Gakkai Zasshi, 
and |popular reviews, such as Kaizo and Chuo Koron, which are especially 
worthy for their political and social symposia. And, finally, there is a wealth 


$ 
i 


760 THH AMERICAN JOURNAL OF INTERNATIONAL LAW 


of reference to the dispatches in the leading Japanese newspapers, such as the 
‘Tokyo Asahi, the Jiji Shimpo and the Osaka Mainichi. It will not be amiss | 
to repeat that these are sources which are seldom used by European and 
American students of Oriental affairs. 

The narration and analysis of the diplomatic episodes are made with schol- 
arly objectivity. Dr. Takeuchi does not permit any patriotic bias to-color 
his study or to shape his conclusions. Indeed, the treatise is almost entirely 
factual, there are few pronouncements, and the reader is left to draw his own 
conclusions. Almost the only conclusion advanced by the author is that the 
control of foreign relations is shifting from an autocratic executive to more 
democratic control by the legislature—a conclusion which most scholars will 
accept if applied to the entire history of Japan and not-.to the immediate 
present. It is true that some students will find that Dr. Takeuchi’s study of 
the Sino-Japanese War, of the annexation of Korea and the Twenty-one 
Demands does not use Chinese and Korean sources. In reply it may be said 
that the study is largely limited to Japanese sources and is intended chiefly 
to elucidate the-control of foreign policy in Japan. On the other hand, it 
- must be said that scholars will be disappointed in the information given upon 
the process of the military branch of the government in superseding the 
civilian branch during the invasion of Manchuria and North China. But 
here, it must be admitted that the author has been handicapped by the very 
timeliness of this subject. Finally, it may be said that the treatise is largely 
limited to constitutional and political phases of diplomacy without giving 
consideration to the economic, social and cultural factors which so powerfully 
move peoples and governments. But a study of all these factors, in similar 
detail, would carry the investigation far beyond the limits of a single volume. 

KENNETH COLEGROVE 


Japanese Expansion on the Asiatic Continent. By Yoshi S. Kuno. Vol. I. 
Berkeley: University of California Press, 1987. pp. xvi, 378. Illustra- 
tions, maps and index. $4.00. _ 

Japanese expansion is a burning question today, but few know that such 
expansion was planned centuries ago and that these plans have been revived 
in recent years. Invasions of Korea by Japan probably occurred as early as 
50 B.C. but no suzerainty of Japan was established before the beginning of 
the fourth century A.D. The story of the conquest of Korea in 200 A.D. 
by the Empress Jingo is dismissed by Professor Kuno as a fairy tale. (p. 3.) 
These traditions of an early conquest of Korea are discredited by certain 
generally accepted facts. One of these is that Japan had no calendar until it 
was introduced by Korea in 553 A.D. Another is that Japan had no written 
language until Chinese characters were introduced by Koreans in the fifth 
century A.D. The Japanese themselves could not use them with any skill 
until the eighth century. (p.4.) Tradition fixed the establishment of the 
kingdom at 660 B.C., but modern Japanese historians say there is an error of 
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about 600 years in the Japanese calendar, and so believe that the kingdom 
was founded about the beginning of the Christian era. (p. 206.) Early 
Japanese history was transmitted orally and is largely mythical. Chinese 
and Korean accounts are written. Much has been done in recent years by 
comparison of these with Japanese tradition to clear up inaccuracies. In 
1882 a Chinese officer in Korea uncovered an ancient inscription which re- 
lates that in 391 A.D. Japan invaded Korea and established a suzerainty 
over two small kingdoms in the southern part of the peninsula. Thus we are 
led to conclude that as early as the beginning of the fourth century A.D. 
Japan exercised a sort of control in southern Korea. This authority, how- 
ever, was completely destroyed by China in the seventh century and Japan 
exercised no suzerainty in Korea until 1894 A.D. (p. 234.) 

Hideyoshi was perhaps the first of a succession of Japanese statesmen who 
seriously planned to undertake a conquest of Asia. It was his boast that he 
was divinely chosen to conquer the world. In 1592 he sent an army into 
Korea and expected that by the close of that year he would have conquered 
that kingdom and have occupied the capital of China. This attempt was 
defeated by the Korean Admiral Yi, but in a later invasion Hideyoshi was 
“more successful. He died in 1598 before the conquest of Korea was com- 
pleted, and from that time until 1876 friendly relations were maintained 
between the two states. More recent dreams of conquest will be treated in 
later volumes. This first volume of Professor Kuno’s work closes with the 
death of Hideyoshi. The second volume will carry the story to the middle 
of the nineteenth century, and the third and last will end with the conquest of 
Manchuria and Jehol in 1931-1933. ; 

The work is part of a larger undertaking which the Northeastern Asia 
Seminar of the University of California has planned for the publication of 
studies in the relations of Russia, China and Japan in the region concerned. 
The Seminar is to be congratulated upon the appearance of this first volume, 
and Professor Kuno upon the scholarly character of his treatment. The 
important documents to which reference is made are translated and given to 
the reader in an appendix. The critical notes are of great value. The facts 
presented are important to every student of Far Eastern affairs. 

E. T. WILLIAMS 


The Struggle for the Pacific. By Gregory Bienstock. New York: Macmillan 

Co., 1937. pp. 299. Bibliography. Geographical index. 34.00. 

In three long chapters, the author of this book deals with a most important 
and timely subject. Chapter One deals with the Pacific world in the making, 
including a discussion of the contrast between the Atlantic and the Pacific, 
railways in the Far East, air developments in that area, and the advances of 
the yellow and the white races. Chapter Two is devoted to rivalries in the 
Pacific, and forms the basis of the conclusions set forth in the last chapter. 
Europe’s entry upon the scene, Britain’s relations with Russia and France 
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over these questions, Japanese expansion, the interest of the United States, 
the influence of the World War, the relation between China and the Powers, 
and Japanese internal struggles, all form the general background from which 
these rivalries have developed. The concluding chapter, entitled “War and 
Strategy,” deals with the relations between Japan and Russia, with strategy 
in a possible Russo-Japanese war, and with sea strategy in case of an P 
can-Japanese war. 

The author is convinced that the. much-discussed Pacific war boise 


» Japan and the United States is no longer the key to the Pacific problem, but 


| 
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! that the conflict between Russia and Japan, now carried on through political 


and economic pressures, will most likely develop into actual warfare, thus 
effectively displacing the Japanese-American question in interest and impor- 
tance. The modernization of Japan, together with the many changes now 
taking place in all countries of the East, states the author, have led to a clash 
of imperialisms which only war can resolve. These rivalries, he believes, 
will most likely head up in a war between Russia and Japan for continental 
supremacy in Agia. Japan’s intention to consolidate her position in 1 Agia, 
and especially in China, while Europe is involved in its. own concerns, is 
especially stressed by the author. And should Japan extend her hegemony 
over China, the author regards her as becoming the undoubted mistress of 
the Western Pacific. The Western Powers must recognize a certain Japa- 
nese predominance in the course of time. This should not, however, be 
recognized as primacy over the Far East as a whole, and over the Pacific 
Area. 

This is an erate book, and a challenging one. For the most part, 


itis well documented. The author has tapped reserves of facts not available 


to anyone not in the Far East. He has mentioned the essential problems, 
past and contemporary, which bear on this general problem, and has been 
careful in his choicè of materials. Frequently, however, general statements 
are made which seem to be personal impressions rather than mature conclu- 
sions, The author discounts the effect (in the preface) of the February, 
1937, cabinet situation in Japan. In the reviewer’s opinion, the situation 
has appreciably changed. Mr. Bienstock also assumes the virtual inevitabil- 
ity of a war between Russia and Japan. Such an assumption is as untenable 
as the equally objectionable assumption from other quarters that there will 
be no war. Then the sections on strategy in two possible future wars are 
hardly logical and pertinent in a book on international relations. Bringing 
in what the soldier and sailor may do to win a potential war detracts from the 
diplomatic interest in preventing such a conflict. 

Mr. Bienstock charts a rather discouraging course for the international 
relations of the Pacific. That such authors have been mistaken occasionally 
has meant much for the peace of the world. CHARLES E. MARTIN 
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Ireland and the British Empire, 1987. Conflict or Collaboration? By Henry 
Harrison. London: Robert Hale & Co., 1937. pp. xi, 356. Index. 
10s. 6d. j 


If England’s emergency is not to become Ireland’s opportunity in the 
future, Mr. Harrison believes that present economic hostilities between the 
United Kingdom and Saorstát Eireann must be ended. Anglo-Irish accord 
is indispensable to England’s success on the battlefield. Relations between 
the Saorstát and the United Kingdom are analyzed from the Treaty of 1921 
to 1936, and illuminated by quotations from the statesmen involved. On 
the one hand, the author takes issue with the decision of the Judicial Com- 
mittee of the Privy Council in Moore ». Attorney-General for the Irish Free 
State that the treaty was an imperialistically-imposed law and that the 
Statute of Westminster gave the Saorstát power to abrogate the treaty. On 
the other hand, Mr. Harrison objects to any view that the status achieved by 
Saorstát Eireann in 1921 was limited forever “without potentialities of 
growth.” ‘The Dominion status which the Saorstát obtained by the treaty 


has since been in process of evolution. The implications of the preamble to 
the Statute of Westminster are stressed, for to this author the freedom of ~ 
association therein ressed, “clearly implies freedom _of dissociation.” 
Ts this however, clearly implied? May not the preamble be cited to show 
that any change in the law touching the succession to the Throne or the 
Royal Style and Titles requires constitutionally the consent of all the Domin- 
_ions as well as of the United Kingdom? Again, is not the sovereignty of the 
King internally, as well as externally, a sine gua non of Dominion status? 

Since this monograph went to press, De Valera has taken further steps in 
the direction of dissociation. In December, 1936, all reference to the King 
was abolished from the Irish Constitution, and the Governor-General was 
deprived of the few nominal functions of his office. By statute the Dáil 
provided that the appointment of diplomatic and consular representatives ` 
and the conclusion of international agreements be made by the King as and , 
when advised by the Executive Council of the Saorstát. In July, 1937, a 
new Constitution was adopted by plebiscite, to go into effect next December. 
This Bunreacht na h Eireann replaces the Governor-General with a popularly 
elected President. Eire (Ireland) is declared to be a “sovereign, inde- 
pendent, democratic “state,” but it remains associated with the British 
Commonwealth of Nations in In w_by reason of the Act of December, 
1936. These changes occurred too recently to receive treatment in this work. 
It remains to be seen whether English statesmen will accept this unilateral 
action on the part of Southern Ireland and whether they will find some 
modus operand: which will end the economic “war”. 

In dealing with Northern Ireland, Mr. Harrison emphasizes the use of 
Imperial funds to uphold administration in that area and the subjection of 
the Nationalist minority “‘by force”. The basic alternative ardently desired 
by Southern Ireland is the end of partition, but recent events south of the 
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Boyne have made the Unionist majority in Ulster even more adamant i in 
their determination to remain within the United Kingdom. . 
A. W. Bowen: 


Wooden Titan: Hindenburg in Twenty Years of German History, 1914-1934. 
By. John W. Wheeler-Bennett. New York: William Momow & Co., 1936. 
pp. xx, 491. .Index. $5.00. 

This biography i is a critical study of one of the outstanding aires in re- 
cent German history. Mr. Wheeler-Bennett endeavors to show that Hin- 
denburg was as false to his friends as he was faithful to his country. . He 
marshals evidence which he believes will clearly indicate that, although 
Ludendorff won battles for him, he refused to support Ludendorff at a time 
of great need; the Kaiser made him a Field Marshal and he failed the Kaiser 
in 1918; the Right elected him in 1925 and he betrayed that trust; the Left 
elected hin in 1932 and he repudiated its support. It is hard to radl 
such a protean personality with the description of “Wooden Titan” that Mr. 
Wheeler-Bennett fastens upon him. 

The many myths that have clustered about the name of Hindenburg are 
given careful examination by the author, who quickly shows their dubious 
character. As a general, Hindenburg deserves credit chiefly for the fact 
that he was too stolid to be stampeded into a panic when disaster seemed to 
impend. At Tannenberg, when Ludendorfi’s nerves gave way in the face 
of the Russian advance, it was Hindenburg who remained calm and who as- 
sumed responsibility for decisions that ensured a smashing German victory. 
His lack of vision, however, led him to support the demands of the naval 
leaders for the unrestricted submarine warfare which brought about Ameri- 
can intervention in April, 1917. A keener intellect would have appreciated 
the importance of keeping America neutral, but in this regard Hindenburg 
was surprisingly short-sighted. 

The dramatic situation in 1918 which led to the Kaiser’s abdication and 
flight is told in an interesting style by Mr. Wheeler-Bennett, who never per- 
mits his narrative to drag. The subsequent political career of Hindenburg 
is an excellent illustration of the folly of entrusting civil duties to military 

leaders who have had no training in statecraft. The last years of the old 

Field Marshal were a distinct anti-climax. The pity is that he was not 

killed at Tannenberg after achieving a victory that placed him among Ger- 
many’s greatest military heroes. CHARLES C. TANSILL. 


BRIEFER NOTICES 


Peut-on fermer le Gana de Suez? By Raymond Guibal. (Paris: A. Pe- 
done, 1937. pp. ii, 177.) This volume is divided into three parts and each 
part is subdivided into chapters and sections, there being in all 9 chapters, 13 
sections, to which there are added two annexes and a bibliography, but no in- . 


dex. The author in his first part deals with the conventional statu of the 
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Suez Canal; in his second part he raises the question of the closing of the Ca- 
nal as a sanction fully envisaged in the terms of Article 16 of the League of 
Nations Covenant; and in his third part he considers the competent authority 
for guaranteeing the application of the Convention of Constantinople of 
1888. The most interesting section or part is that which commences on page 
51, and continues to page 123, in which the author deals with th eglosin 


the Canal as a sanction deriving its force fro ticle 16 of a ovenan 
Be 20 takes u the oe of t e ae of Constantinople, especialy y 






TETEA ae Canal 


advances the idea; j ze the Convention of Con- 
gtantınople of 1888. He next discusses the question whether there 1s or is 
not a juridical incompatibility between the International Convention of 
Constantinople and Art. 20 of the Covenant of the League of Nations; and he 
finally produces the suggestion (p. 102) that a plan of conciliation and 
adaptation of the use of the Canal to modern conditions obviously leads 
towards an increasing respect for the Convention of Constantinople, espe- 
ci to such rese he League of Nations Council might 
suggest. Should appear not possible to some members of the League, 
he suggests the legal competence of the Hague Court to decide whether there 
is or is not a “pretended incompatibility between the Convention of Con- 
stantinople of 1888 and the Covenant of the League” (p. 113), to which he 
returns his own answer—Pactum est Servandum. Though open to many 
obvious comments, the author has raised a question in which all trading and 
Mediterranean nations will in the near ees have to answer and construct 
a new agreed doctrine of usage of the Can 
The Diplomatic History of the Bagdad Railroad. By John B. Wolf. (Co- 
lumbia: University of Missouri, 1936. pp. 107. $1.25.) This study, pub- 
lished in the Missouri University Quarterly of Research, is divided into seven 
chapters, to which is added a bibliography. In the preface the author says 
that his study is an attempt “to re-evaluate the Bagdad venture in the 
light of new materials.” Such a statement is interesting, as indeed is the 
approach to the subject disclosed in the first ten pages of this study, but the 
details of Sir Edward Law’s Report on Asia Minor Railroads are missing, 
while the author does not seem quite to grasp the significance of pages 9, 10, 
11 of Vol. I of Lord Grey’s memoirs called Twenty-Five Years. The Ger- 
mans in communicating with their consul in Cairo actually announced their 
intended withdrawal of support of the British administration in Egypt unless 
British competition for further railroad concessions in Asia Minor ceased. 
Considering that the Rosebery Cabinet had only a small parliamentary 
majority in the House of Commons and that Britain had no European allies, 
political or military, at that moment, the Cabinet withdrew from railroad 
competition in Asia Minor and left the way clear for Turkish-German co- 
operation, which the World War disclosed so fully, thereby indicating the 
want of foresight by Russia and France in not opposing German penetration. 
All through these railroad and the Bagdad negotiations, Britain was forced 
by Central Asian and Indian politics, as well as Egyptian affairs, to abandon 
the splendid isolation idea and finally swung into the political orbit of Franco- 
Russian policies as being at that time more in consonance with her own re- 
quirements. This the author indicates that he appreciates, in discussing the 
final phases of the negotiations, when Turkey realized that the question of 


eee ihe uae a 
ranted. He considers in much more detail the theories put forward 
ne illegality of costs he Carel E by Cosma be a d 
ea_that thes treaties of 1919 recogni Q 
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raising or altering the rate of duties of the Turkish customs left an agreement 
with England on Asia Minor and Euphrates valley railroads and commerce, 
essential. These studies by the University have reached Vol. XI, and it is 
to be hoped that they will be continued and maintain the same standards as 
this upon the Bagdad Railroad. i 
The Quest for Empire. By Mahmud Hussin. (Dacca: University of 
Dacca, 1937. pe. 238. Rs. 3; 4s. 6d.) The author is a Reader in Modern 
History at the University of Dacca, one of the six Unitary Teaching and Res- 
idential Universities in British India, and thus not one of the eight Federal 
Universities. The volume has three chapters, two appendices, with four 
maps, and deals with Italy, Japan, and Germany as belonging to the cate- 
gory of “have not” nations, seeking for opportunities of colonial expansion at 
the expense of those already controlling colonies. The author divides his 
book into three sections, giving slightly less space to Germany than to Italy -` 
and Japan. But in each section he discusses the problems of population, 
area, and resources of these three states and the proportions which their pop- 
ulation and area bear to the world population and area; for comparative pur- 
poses, gives figures and percentages of the area and population of the 
mother country to that of the colonial area and population controlled. 
He also indicates the differences of opinion evidenced in the writings of the 
historical materialists and the newer school of geopoliticians, especially the 
views of Ratzel, Kjellen, Haushofer, who dwell so forcibly upon geopraphic 
factors, such as climate, area of a state, position and the soil, as allegedly 
determining factors of their politics and policies, as against the views of the 
historical materialists led by Bukharin, Trotsky, Lenin, the first named of 
whom denounced the views of Kjellen as “childish prattle.” Thus the ques- 
tion of the larger colonial Powers agreeing to hand back, even partially, the 
mandates or a portion of their colonial empires to Japan, Italy, and Germany, 
seems to be improbable, except under compulsion. The author points out 
that Imperialism to remain true to itself must continue to be sel Hence 
evolves the possible new political realignment of Italy, Japan, and Germany, 
as representing the “have nots” against the possessors of larger coloni 
areas, or those who “have.” The book A hire documented, and 
the theory is interestingly presented, but it will gain its chief interest for 
the public in that a Mohammedan. writer domiciled in British India 
writes of the world’s problems as an Indian citizen sees them. . 
Boyp CARPENTER 


Four pamphlets, briefly considered here, deal with the Sixth Conference 
of the Institute of Pacific Relations, held at Yosemite, California, during the 
last two weeks of August, 1936. The first is entitled I. P. R. Notes (New 
York: 1936, pp. ii, 96, 15¢), and was published by the International Secre- 
tariat for the information of National Councils of the Institute, and the 
members of the Conference. It contains a most valuable summary of the 
round table discussions of the Conference, a statement of the new research 
program of the Institute, and a list of the Conference documentation. Those 
unable to read other than a summary account of this important conference 
will find this pamphlet invaluable. 

The three remaining pamphlets are data papers, prepared expressly for the 
members of the Conference, to be read prior to the round table sessions. 
Studies on Australia’s Situation in the Pacific (Melbourne: Fraser & Morphet 
Pty., 1936, pp. 88, 50¢), is made up of a collection of papers submitted to the 
Conference by the Victorian Division of the Institute of Pacific Relations. 
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It deals with collective security, naval armaments in the Pacific, the eco- 
nomic aspects of Australian defense, and the industrialization of Japan. 
Memorandum on the Work of the League tn Relation to the Pacific (Geneva: 
1936, pp. 102, 50¢), was prepared especially for the Conference by some 
members of the Secretariat of the League, in their individual capacity, and 
published by the League. Technical codperation in China, communications 
and transit, financial and economic relations, health, mandates, narcotics, 
and the suppression of traffic in women and children, were topics mentioned 
to which League activity extended in the Pacific Area. Diplomatic Ma- 
chinery in the Pacific Area (New York: Institute of Pacific Relations, 1936, 
pp. 42, 25¢) is a data paper prepared by Quincy Wright of the University of 
Chicago for the fifth round table of the Conference, which considered the 
problem of peaceful adjustment in the Pacific. 

These four papers, serving different purposes, sponsored by different 
groups, but addressed to the same general subject, serve as good illustrations 
of the excellent documentation on which the Conference discussion and pro- 
cedure were based. Taken together, the data papers of these Conferences 
form the most comprehensive statement of facts relating to the problems of 
the Pacific over a period of two or three years. Libraries are most fortunate 
which are able to obtain a complete set of these publications. 

CHARLES E. MARTIN 


International Relations since the Peace Treaties. By E. H. Carr. (Lon- 
don: Macmillan Co., 1937. pp. viii, 285. Index. $2.75.) In his inaugural 
lecture last year as Professor of International Politics in the University 
College of Wales, Professor Carr provided an explanation of the discrepancy 
between the Peace Ballot and subsequent British policy which read like a 
justification for the description perfide Albion. It was therefore in expecta- 
tion of a somewhat Machiavellian interpretation of events that I opened his 
recent book. The result was a distinctly agreeable disappointment. Pro- 
fessor Carr offers us here a fine, close-knit narrative made more palatable to 
the general reader by the absence of footnotes. There is exceedingly little 
quotation and next to no titular citation of official documents; we are asked 
to accept the story on the writer’s own authority. But my impression is 
that the book will stand any reasonable test of accuracy. It is, however, 
almost exclusively a narrative. Moral judgments are only rarely even 
hinted; and the nearest approach to a general conclusion is the statement on 
page 215 that the accumulating disillusionments of 1935 and 1936 ‘‘demon- 
strated that the statesmen of 1919 had seriously overestimated the possibility 
of imposing penal restrictions for a prolonged period on a defeated Power, 
and of constructing a new world order on the basis of common action in de- 
fence of the status quo.” Some readers will be disappointed that the 
author’s abundant and intimate knowledge is not employed to reveal the 
deeper significance of—to take only one example—the present struggle in 
North Africa and the Mediterranean. For the international lawyer, the 
book is an excellent presentation of the setting in which contemporary 
problems arise. P. E. CORBETT 


Analysis of the Problem of War. By Clyde Eagleton. (New York: 
Ronald Press Co., 1937. pp. vi, 182. $1.50.) This is a readable little 
book which has as its thesis the argument that collective action is the only 
remedy for the problem of war; that the League of Nations is the best basis 


768 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


for collective action and that, therefore, the United States should join the 
League. It is admitted that the League has defects, but it is argued that the 
defects should be cured rather than that the League should be abandoned. ° 
These are familiar propositions and in themselves scarcely justify the pre- 
tentious title of the book. But the thesis is prefaced and supplemented by ` 
a simple and by no means ineffective analysis of current proposals for the 
elimination of war, all of which are shown to be inadequate. The author 
notes that nations resort to war, not for love of war, but for the desire to 
secure things which war alone can secure. Unless there be a substitute 
means by which these desiderata may be obtained, war will continue. The 
question of an alternative to war remains. Professor Eagleton believes 
in the misleading analogy between crime and policemen and international 
wars and sanctionists. The League he hopes for must be backed by and 
must use force—but such force is not war. The reviewer can not escape 
recalling the old phrase—‘‘Tell it to the marines!” The reviewer is not 
convinced that the author has shown how to achieve his aim. To say that 
an adequate international organization must be perfected goes little further 
than saying that war must be eliminated. Parurp C. Jussup 


Actos Internactonaes Vigentes no Brasil. Colligidos, resumidos e annotados. 
(2d ed.) By Hildebrando o Aoao. (Rio de Janeiro: Irmãos Pongetti, 1986. 
2 vols. pp. xiv, 333; vi, 388. Index.) Here isa ready reference work for 
the official or student of all the international engagements now in force in the 
United States of Brazil. Dr. Accioly has summarized carefully a long list 
of commitments, dating as far back as the Treaty of Utrecht, by which 
Brazil now recognizes itself as bound. The work is an oi reas edition of 
Minister Accioly’s first compilation of Brazilian treaties which was published 
in 1927 by the Ministry of Foreign Affairs, The first publication took the 
place in a sense of the Codigo das Relações Exteriores published by the Bra- 
zilian Government in 1900, which was never revised. Vol. I covers general 
treaties and international unions to which Brazil is a party, and Vol. I, 
bilateral conventions and agreements of restricted scope. Each treaty is 
summarized pithily, and since sketches of the historical setting or peculiar 
features or circumstances are appended, the work will be of value to all 
interested in the international affairs of Latin American States. The books 
are well indexed. Dr. Accioly, sometime Chancellor and later chargé d’af- 
faires of the Brazilian Embassy in Washington, is now Chief of the Division 
of Political and Diplomatic Services of the Bramlian Ministry of Foreign 
Affairs. Freperio WILLIAM GANZERT 


Economic Planning and International Order. By Lionel Robbins. (Lon- 
don: Macmillan Co., 1937. pp. xvi, 330. $2.50.) Fittingly originating in. 
lectures delivered in 1935 before the Institut des Hautes Etudes Internationales, 
this book offers a refreshing attempt to discuss, in good faith from the inter- 
national point of view, the economic significance of various types of planning. 
While the author does not write as a citizen of the world—he is very palpably 
a British orthodox liberal, firm in his convictions of the supremacy of a free 
market, competition, and property among agencies of economic welfare— 
he is no extremist and, after an incisive analysis of independent national 
planning, partial international planning, and some of the pertinent factors. 
of complete international planning, he offers an altogether admirable world | 
program, based squarely on liberal tradition. To the founders of British 
liberalism, the rôle of the state was essentially to preserve order, make and 
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enforce the rules of the economic game, and undertake such production—of 
certain essential requirements of good living—as is not calculated to be 
profitable, or otherwise attractive to private enterprisers. Similarly, Pro- 
fessor Robbins would erect a world state—a strong federation modeled on 
the American Union—with plenary and exclusive power to put a stop to 
international banditry and compel peace. He would also endow it with full 
control over trade and population movements and the law relating to money. 
He would terminate the mutual frustration of national efforts to raise the 
standard of living. Such a consummation, and that more quickly than 
Professor Robbins dares hope, must surely be recognized by candid patriots 
everywhere as a sine qua non if we are to avoid unspeakable torture for 
mankind. But his contention that a complete world plan would face such 
obstacles as necessarily to break upon the rock of internal stress and strain is 
less convincing. Too much has been already accomplished in overcoming 
the difficulties of very large-scale planning to make it the least bit likely that 
his “friends of the Left,” as he calls them, will surrender their expectations to 
his persuasive (though hardly conclusive) logic. WALLACE McCuurep 


Wirischafiliche Gleichberechtigung. By Hermann J. Held. (Berlin: 
Staatswissenschaften und Geschichte G.m.b.H., 1937. pp. x, 176. Rm. 
11.) This monograph discusses economic equality as reflected in the inter- 
national field by negotiation of reciprocal trade conventions. The treatment 
falls into three parts: I—Theoretical and Historical Bases; 1I—-Current Legal 
Form and Limitations; [1]—Formulation and Research. The viewpoint 
elaborated emphasizes in the world economic realm the broad drive against 
nationalism which is already in conflict in educational, political, military, 
and other fields. Frequent references are made to most-favored-nation 
treatment as embodied in recent reciprocal trade treaties of the United 
States. Part IIT contains extended summarizations of trade treaties nego- 
tiated since 1932 incorporating most-favored-nation clauses. The author 
concludes with a comprehensive bibliography of current contributions to the 
field. This is a stimulating treatment of a subject-matter of increasing inter- 
national significance. It does not purport to be exhaustive, and it could not 
be, as we are still too deeply involved in the struggle to evaluate properly the 
trends and policies implicit in the issues. . Howagkp 8. LeRoy 


Chemicals in War. By Lieut. Col. Augustin M. Prentiss. (New York 
and London: McGraw-Hill Book Co., 1937. pp. xviii, 739. Appendix. 
Bibliography. Index. $7.50.) This treatise, written essentially for the 
military technician, affords a thoroughgoing and scholarly treatment of the 
physical, chemical and respective casualty-producing properties of war 
gases, a8 well as the methods employed for the dissemination of such gases 
and, in particular, the tactical aspects of chemical warfare. The book 
treats largely of the experience gained during the World War but, unfortu- 
nately, would not md air adequately to trace certain of the subsequent 
developments, particularly in the matter of dissemination by spraying and 
sprinkling of vesicants by aircraft. The author predicts that future develop- 
ments in this field will be largely along the line of exploring and utilizing new 
methods for the dissemination of existing chemical materials. Although but 
a short chapter is devoted to the questions of international law arising out of 
the use of chemical weapons, and although no reference is made to the work 
in this field of such authorities as de La Pradelle, Kroell, Kunz, van Eysinga, 
and the recent work of Overweg and others, as well as the work of the Inter- 
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national Red Cross, the International Law Association, and of the con- 
ferences of Monaco for the revision of the laws of warfare, nevertheless, this 
book is of interest to the student of international law. It is the conten- 
tion of the author that the use of chemical agents is strictly in conformity 
.with that school of thought which holds that no greater degree of force 
should be employed in war than is necessary to achieve victory in battle, and 
that ruthless destruction of life and property is unwarranted. The strategic 
value of deaths, he states, has, in modern warfare, diminished, whereas the 
infliction of casualties and disabilities, even of a temporary nature, has taken 
on a far greater importance, and chemical weapons are effectively designed 
` to achieve that end. In effect, gas ranked first among all military weapons 
in the production of non-fatal casualties in the American A. E. F. On the 
other hand, whereas an average of 500 pounds of high explosive was re- 
quired to produce one casualty during the war, the average for gases was 
only 192 pounds, and for mustard gas, only 60 pounds. For this reason 
the author is of the opinion that chemical warfare “is not only one of the 
most efficient agencies for effecting casualties but is the most humane method 
of warfare yet devised by man.” Finally, the author is not a believer 
in the practicability of restricting, by international agreement, the use 
of chemicals in warfare for the reason that the distinction between gases used 
in chemical warfare and those generated by high explosives is so tenuous 
that ‘‘sooner or later one side or the other will claim a violation of any treaty 
agreement against chemical warfare, because of a real or fancied encounter 
with toxic gases on the field of battle, such gases being impossible to exclude 
where high explosives are used.” J. H. 8. 


Alternative to Rearmament. By Jonathan Griffin. (N ew York and Lon- 
don: Macmillan Co., 19386. pp. xii, 215. $2.90.) The author of this book 
throws aside all obsessions about the power of the British navy or air force to 
defend Great Britain or the empire in case of a general European war. He 
feels that England is more vulnerable to air attack than other countries be- 
cause of the greater centralization of population and industry in London and 
because of the city’s exposed location. In picturing disaster for Great 
Britain, however, he is but forecasting a fate reserved for practically all 
European nations in the next war. The vast growth in armaments, par- 
ticularly bombing forces, has made European countries unable to maintain a 
secure national life. The author proposes a British policy of two main parts. 
(1) Offensive armaments should be superseded in emphasis by defensive 
measures. Combat planes should take precedence over bombers. An im- 
mense food storage system should be established and cities should be largely 
rebuilt to minimize the horrors of aérial bombardment. (2) A real system 
of collective security should be developed with an international air force 
Ty enough to punish an aggressor. Greater international justice should 

ieved by extending the er of the Mandates Commission and by 

bolting all non-self{-governing alone as mandates. The plan would provide 

equal access to markets and would make raw materials available on equal 

terms. The book is a rational voice speaking to a badly confused world. 
BENJAMIN H. WILLIAMS 


Die Gebietshoheit über die B- und C-Mandate. By Wolfgang Gaupp. (Ti- 
bingen: J. C. B. Mohr, 1937. pp. 63. Rm. 2.50.) The author, after re- 
jecting other views regarding the sovereignty over former German colonies 
under mandate, advances the solution that it r remains with Germany, and 
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that the status of mandated territory is similar to that of the Saar while 
under League administration. As criteria he takes the will of the statesmen 
at Versailles, the systematic structure of international law, and practical 
political realities. After explaining Article 119 of the Treaty of Versailles, 
by which Germany renounces her overseas possessions, as a transitory pro- 
vision in force only until the League mandate system took effect, he states 
that it would be robbery contrary to international law (vélkerrechtswidriger 
Raub) and violation of the preliminary peace treaty (Wilson’s 5th point) to 
extinguish Germany’s rights without giving credit to the account of repa- 
rations. EDWARD DuMBAULD 


La Belgique Neutre? By Henri-A. Rolin. (Brussels: Ferdinand Larcier, 
1937. pp. 125. Fr. 10.) The author maintains that after 1870 only Eng- 
land’s guarantee gave force to Belgium’s neutralized status, and that this 
guarantee lost its value when England bound herself to support France in a 
prospective Franco-German war. He bars a new neutralization as he con- 
siders England bound to France just as before. Belgium’s security and 
that of her Congo possessions depend on European peace. This requires 
control of armaments, the end of economic nationalism and revision of 
treaties, with collective security under sanctions. For collective security 
Belgium must permit troop movements across her territory against an ag- 
gressor, the risk involved being no greater than her old neutrality and in 
pursuance of a sounder policy. Haroun J. TOBIN 


Post-War German-Austrian Relations. The Anschluss Movement, 1918— 
1986. By M. Margaret Ball. (Stanford University: Stanford University 
Press, 1937. pp. x, 804. Index. $4.00.) The title of this work would be 
better eal by its subtitle, as the actual contents deal with the so-called 
“Anschluss Movement,” which is traced here between the years 1918 and 
1936. The materials used in the compilation volume were obtained largely 
from the Hoover War Library at Stanford University, and certain works, 
not obtainable elsewhere, were secured by the writer while she was at the 
University of Cologne, Germany. Among the sources used, the parlia- 
mentary debates and documents of Austria and Germany were of primary 
importance, although much material was also derived from similar publica- 
tions of Great Britain and France. The League of Nations documents were 
also perused, as well as the publications of the Permanent Court of Interna- 
tional Justice. The book is thorough, dispassionate, fully documented and 
has the distinction of being the most complete and systematic treatment of 
the international aspects of the Anschluss problem in English. But it is 
not easy to read: there are too many facts here, and we find here very little 
about the underlying forces. This weakness, one regrets to say, leaves the 
book inconclusive. But the sheer documentation of the study must have 
been a considerable labor, and the result is a handy reference work. 

JosnPH 8. ROUCEK 


World Finance 1986-1937. By Paul Einzig. (New York: Macmillan 
Co., 1937. pp. xvi, 342. Index. $3.00.) The author returns in this 
volume to his spirited attack of two years ago (in World Finance Since 1914) 
on orthodox monetary policy. To his insistence on the disastrous economic 
and financial consequences of deflation he now adds the startling contention 
that the refusal of Mussolini to devalue the lira up to 1935 led to the conquest 
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of Abyssinia and the abandonment of the Stresa front and that the stubborn 
defense of the French franc at an overvalued level up to 1936 resulted in a. 
complete change in the balance of power in Europe and altered the course of 
world history, possibly for generations. This contention is probably correct 
in the same sense in which it is true that a kingdom was once lost for the lack 
of a horseshoe nail. The author’s treatment of “the death-struggle of the 
Gold Bloc,” beginning with the devaluation of the belga, continuing with 
the onslaughts on the guilder and the Swiss franc, and shifting to the crisis 
of the French franc and back again to the Dutch and Swiss crises, is highly 
dramatic, though not excessively so in view of the elements of tragedy and 
comedy existing in the events which he describes. The present armament 
race, which he attributes to mistaken monetary policies, has had, he declares, 
the effect of placing all currency values in the melting pot, and he confidently 
predicts drastic reductions of such values in the near future. The advocates 
of immediate monetary stabilization he denounces as lacking in a sense of 
reality. Students of international relations will be particularly interested 
in the author’s sharp criticism of the “tragi-comedy of sanctions,” which he 
says leaked like a sieve and drove Mussolini into Hitler’s arms. The book 
is accurately heralded by its publishers as stimulating, informative, and 
timely. EDGAR TURLINGTON 


- The Gold Clause. A Collection of International Cases and Opinions. 
By Arpad Plesch. Vol. II. 2d ed. (London: Stevens & Sons, 1936. pp. 
viii, 106.). While Dr. Plesch addresses his volumes primarily to the legal 
practitioner, the student of international law will find in them material for 
the analysis of a present problem of great practical importance. Interna- 
tional loans give rise, it is true, to obligations, not between state and state, 
but between state and citizens, frequently the citizens of another state. In 
this latter case, however, the obligations may raise indirectly the question of 
diplomatic protection and thus bring the problem within the field of strict 
international law. In this second volume the author brings together de- 
cisions of the courts of ten countries, including the important decision of the 
British Court of Appeal in International Trustee v. The King, which follows 
the majority of the decisions published in the first volume in holding that the 
gold clause is to be construed as a measurement of value clause. The de- 
cisions of the United States courts published in this second volume indicate 
a tendency to restrict the operation of the Joint Resolution of June 5, 1933, at 
issue in the Norman and Perry cases, to municipal law and to exempt from 
it international transactions. A number of foreign courts have shown the 
same tendency and have in that way been able to avoid a condemnation of 
the resolution as a breach of international good faith. C. G. Fenwick 


Grundzüge des Internationalen Fürsorgerechts mit Besonderer Berücksichti- 
gung der Schweiz. By Fritz Real. (Zūrich: Buchdruckerei A. G. Gebr. 
Leeman & Co., 1936. pp. 174. Fr. 4.) This book is a thesis delivered at 
the University of Zürich. It deals with the care of and the assistance to poor 
aliens, their deportation, the methods of repatriation, questions of indemnity 
according to international law and practice, various treaties, and the laws of 
different countries, especially Swiss law. Some passages deal with American 
law, particularly on the basis of the report of the International Migration 
Service, Geneva, 1933, the publication “U. 8. Department of Labor: Im- 
migration Laws and Rules of March 1, 1927,” and G. L. Warren’s work 
entitled Assistance to Aliens in America, Detroit, 1983. The book is an 
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appropriate and useful treatise on important and complicated questions. 
The rich French and German literatures have been carefully consulted. 
RUDOLF LAUN 


The Foreign Policy of Czechoslovakia, 1918-1986. By Felix John Von- 
dracek. (New York: Columbia University Press; London: P. S. King & 
Son, 1937. pp. 451. Bibliography. Index. Map. $5.00.) In this well- 
organized and lucidly written survey of Czechoslovakian foreign policy, the 
first comprehensive work of its kind in English, Professor Vondracek has 
skillfully correlated internal and external developments. While it may be 
suggested that he might have given more attention to parliamentary criti- 
cisms of Dr. Benes’ policies, he has been painstaking in his research, and has 
contributed much to a better understanding not only of Czechoslovakia but 
of post-war Central Europe. In the first of his eight chapters Dr. Vondracek 
analyzes the numerous and difficult problems of 1918-1919 inherent in 
Czechoslovakia’s new status and in post-war conditions. Some of her 
claims at the Peace Conference were extreme; some were disallowed; but in 
general the new state was successful in realizing her cardinal contentions. 
“Henceforth, a satiated power territorially, she became one of the most 
ardent supporters of the maintenance of the status quo and of the inviola- 
bility of the Peace Treaties.” Those phases of internal problems during the 
period 1918-1923 which more or less directly influenced foreign policy are 
discussed in Chap. II, “Domestic Stabilization,” with emphasis upon the 
conflict between a war-engendered economic nationalism and the interna- 
tionalist position demanded by a Czechoslovakia which had inherited the 
lion’s share of the Dual Monarchy’s industries, and whose prosperity was 
dependent upon foreign trade. Although “The Search for Security, 1924- 
1926” (Chap. V) resulted in the French Alliance and the Italian Treaty of 
1924, in the Locarno agreements and the Pact of Paris, and in the rapproche- 
ment with Poland, efforts to maintain the new status quo encountered grave 
obstacles in the forces unleashed by the world-wide depression. ‘The marked 
revival of nationalism “tended to aggravate still further the tiend towards 
an international chaos, and produced a depression that existed not only in 
the sphere of economics, but also in almost every other human activity.” 
An increasingly insistent revisionism culminated in “The Nazi Crisis” (Chap. 
VIII), and in an increasingly aggressive Germany that has brought about, 
perforce, the strengthening of the entente with France and Russia by an 
imperiled Czechoslovakia. Burnarp Mayo 


Die vilkerrechtliche Entuicklung Bulgariens nach dem Weltkriege. By 
Manol W. Lasaroff. (Berlin and Bonn: Ferd. Diimmlers Verlag, 1937. 
pp. xviii, 205. Rm. 8.10.) The author has arranged his material in six 
parts, and these deal in turn with the Bulgarian nation and its struggle for 
freedom up to 1918; the events leading up to full independence in 1908; the 
Treaty of Neuilly, particularly the territorial and reparation provisions and 
the minority and revision questions; the political position of Bulgaria in 
the European states system, with emphasis on the relations of Bulgaria with 
the League of Nations, its character as a Danubian state and as a signatory 
to various pacts; the lot of the Bulgarian minorities and the practical side of 
the minority problem; Bulgaria’s need of access to the Aegean; and finally, 
the relations, since the World War, of Bulgaria with the neighboring coun- 
tries and with the Great Powers. Dr. Lasaroff goes far beyond the special 
interests of Bulgaria. He discusses the revision of the treaties as a question 
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which concerns all European states. He would get away from the purely 
legal attitude and insist upon the political aspects of the matter. ‘The 
analysis of the Treaty of Neuilly is very thorough, and, in general, the au- 
thor’s criticism is quite justifiable. There is an intensive study of the 
sovereignty: possessed by the Bulgarian state before 1908, yet those pri- 
marily interested in Bulgarian affairs will appreciate best the carefully 
systematized presentation of Bulgarian relations with the other European 
nations, individually and collectively, since 1918. Dr. Lasaroff offers an 
extensive bibliography, arranged by topics but unannotated, with German 
publications predominating, but containing also authoritative works in 
other languages. ÅRTHUR J. ANDREWS 


The Crucial Years of Early Anglo-Chinese Relations, 1750-1800. By 
Earl H. Pritchard. (Pullman, Wash.: State College, 1986. pp. 91-442. 
Index. $1.75.) This work is Vol. IV of the Research Studies of the State 
College of Washington. It embraces Nos. 3-4 of the Volume IV. We 
are informed that most of the material contained in this study was origi- 
nally submitted as a thesis in partial fulfillment of the degree of Doctor 
of Philosophy at Oxford University in 1933. The years selected as the 
“Crucial Years” in Anglo-Chinese relations are those covering the period 
from 1750 to 1800. There may be doubt in some minds that these represent 
the especially “crucial” years of those relations, but, this admitted, it must 
be acknowledged that the author has given an accurate account, not alone 
of the commercial and attempted political intercourse, but also of the 
cultural relations of Great Britain and China during the period chosen. He 
acknowledges his indebtedness to his friends, H. B. Morse and W. E. 
Soothill, He could not have had better qualified advisers than these two 
veterans, recognized in all the Anglo-American communities of China as 
outstanding authorities on China and Chinese international relations. He 
has had access to manuscript sources in the Records of the East India Com- 
pany and in the Macartney Papers, the last-mentioned now in the library of 
Cornell University, as well as others of less note. All these have been used 
to good advantage. The appendix contains interesting tables on the trade 
of the East India Company and a bibliographical list. 

E. T. WILLIAMS 


A Constitutional History of British Guiana. By Sir Cecil Clementi. 
(London: Macmillan Co., 1937. pp. xi, 546. Appendices and tables. 
$7.25.) This is a detailed historical study of the development of colonial 
administration and self-government in British Guiana from the begin- 
ning of the seventeenth century to the present, written by a man of extensive 
and intensive experience in colonial administration in general and in tbis 
colony in particular. The origins of the colony in Dutch and English ex- 
ploration and settlement sre traced, the development of governmental 
arrangements from primitive times to 1928, and the critical reforms of that 
year. Some comment is made on the present situation and prospects for 
the future. In the course of the study such crucial questions are treated 
as that of a premature grant of representative government, the danger of the 
possession of governmental power divorced from responsibility, the oscilla- 
tion between strict control and liberal autonomy, the evolution of a trading 
company into a governmental machine, the shift from Dutch to British 
principles and methods, the vice of representative government when its 
basis must be too narrow to be sound and progressive, the interplay of 


BOOK REVIEWS : 775 


white oligarchy and negro mobocracy, the futility of trying to force the polit- 
ical education of a people, and other issues too numerous to mention. On 
the other hand, these issues, if they are treated wisely and sympathetically 
albeit a bit sentimentally, are so treated as to justify reversion to Crown 
Colony administration and thus to raise questions of primary importance 
for colonial and international progress today. Prrman B. POTTER 


Privileges and Concessions of Foreigners in Cyprus. (In Greek.) By 
Achille C. Emilianidès. (Cyprus: Leukosia, 1987. pp. xii, 73.) The au- 
thor points out that the privileges and concessions enjoyed by foreigners were 
granted not only in non-Christian countries, but also in Christian nations. 
He also points out that such rights were in existence from 1100 A.D., and 
not only after the fifteenth century, as has been accepted by authorities on 
international law. He explains the gradual steps by which such rights were 
granted, beginning with reference to exports and imports, to the modern 
extraterritorial rights, and concludes with the development of the treaties 
of this century. The authorities he cites are of value not only historically, 
but also from the point of view of international law. His statements are 
clear, his arguments are to the point, and both should be valuable to those 
who may be interested. SOTERIOS NICHOLSON 


Peace or War? Edited by Harold S. Quigley. (Minneapolis: University 
of Minnesota Press, 1937. pp. 205. 50¢.) This volume contains mate- 
rials of a conference on international relations at the University of Minnesota, 
April 7-9, 1937. The texts of leading addresses delivered at the conference 
are given. Among the speakers were William Y. Elliott, Peter H. Odegard, 
Benjamin B. Wallace, Alvin H. Hansen, David Bryn-Jones, Harold G. 
Deutsch, Harley Farnsworth MacNair, William T. Stone, Lieutenant Colonel 
Adam E. Potts, Edgar W. Turlington, and Pitman B. Potter. Topics stressed 
by the speakers include conflicting national ideologies, economic nationalism, 
China’s national position, armaments, security, and the League of Nations. 
This compact volume is packed with useful, factual information and pene- 
trating analyses relating to the topics treated. The reviewer shares editor 
Quigley’s thought that “it would be difficult to find within so convenient a 
compass as this little book a clearer, saner, better informed, or more balanced 
discussion of the present international crisis.” 

International Institutions and World Peace. Edited by 8. D. Myres, Jr. 
Proceedings of the Fourth Annual Conference of the Institute of Public 
Affairs. (Dallas: The Arnold Foundation, Southern Methodist University, 
1937. pp. xvi, 290. $1.50.) This volume represents the proceedings of a 
conference held during the week of April 26, 1937, at Dallas, Texas, with 
regional meetings in Fort Worth, Waxahachie, and Denton. The conference 
was held under the auspices of the Carnegie Endowment for International 
Peace, with the Arnold Foundation of Southern Methodist University acting 
as the organizing agency. Six institutions and a large number of clubs and 
organizations codperated. The volume carries the texts of the “formal” 
addresses delivered. Among the speakers—some seventeen in number—were 
Charles W. Hackett, Clark M. Eichelberger, Francis B. Sayre, and Robert R. 
Wilson. The addresses center about three main themes: “The Basic Institu- 
tions,” “Post-War Developments,” and “The American Peace System.” 
Special attention was given to the League of Nations, the Permanent Court 
of International Justice, the Pact of Paris, and international administrative 
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agencies. The lectures vary in degree of excellence but there is a good deal 
of worth-while material in the volume. Useful footnotes add to the value 
of the lectures. The publication, of this volume į is new evidence of regional 
interest in world affairs. J. Evannz HARLEY 
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CONVENTION REGARDING THE REGIME OF THE STRAITS! 


Signed at Montreux July 20, 1986; ratified Nov. 9, 1936 by Bulgaria, France, 
Great Britain, Greece, Rumania, Turkey, U.S.S.R., and Yugoslavia. 


; [Translation] 

His Majesty the King of the Bulgarians, the President of the French Re- 

public, His Majesty the King of Great Britain, Ireland. and the British 
Dominions beyond the Seas, Emperor of India, His Majesty the King of the 
Hellenes, His Majesty the Emperor of Japan, His Majesty the King of 
Roumania, the President of the Turkish Republic, the Central Executive 
Committee of the Union of Soviet Socialist ‘icant and His Majesty the 
King of Yugoslavia: 
_ ‘Desiring to regulate transit and navientions in the Straits of the Darda- 
nelles, the Sea of Marmora and the Bosphorus comprised under the general 
term ‘Straits’ in such manner as to safeguard, within the framework of 
Turkish security and of the security, in the Black Sea, of the riparian states, 
the principle enshrined in Article 23 of the Treaty of Peace signed at Lau- 
sanne on the 24th July, 1923; 

Have resolved to replace by the present convention the convention signed 

. at Lausanne on the 24th July, 1923, ? and have appointed as their plenipo- 
tentiaries: 


His Majesty the King of the Bulgarians: 
Dr. Nicolas P. Nicolaev, Minister Plenipotentiary, Secretary-General of 
the Ministry of Foreign Affairs and of Cults; 
M. Pierre Nelcov, Minister Plenipotentiary, Director of Political Affairs 
at the Ministry of Foreign Affairs and of Cults. ; 
The President of the French Republic: ` 
M..Paul-Boncour, Senator, Permanent Delegate of France to the League 
_of Nations, former President of the Council, former Minister for Foreign 
Affairs, Chevalier of the Legion of Honor, Croix de Guerre; 
M. Henri Ponsot, Ambassador Extraordinary and Plenipotentiary of the 
French Republic at Angora, Grand Officer of the Legion of Honor. 
His Majesty the King of Great Britain, Ireland and the British Dominions 
beyond the Seas, Emperor of India: 
For Great Britain and Northern Ireland and all parts of the British Em- 
pire which are not separate members of the League of Nations: 
The Right Honorable Lord Stanley, P.C., M.C., M.P., Parliamentary 
Secretary to the Admiralty; 


1 British Command Papers 5249; Turkey No. 1 (1936). 


3G. B. Treaty Series No. 16 (1928), Cmd. 1929, p. 109; this Journan, Supp., Vol. 18 . 


(1924), p. 538. 
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For the Commonwealth of Australia: 
The Right Honorable Stanley Melbourne Bruce, C.H., M. C., High 
Commissioner fot the Commonwealth of Australia in ond. , 
His Majesty the King of the Hellenes: 
M. Nicolas Politis, Envoy Extraordinary and Minister Plenipotentiary of 
' Greece in Paris, former Minister for Foreign Affairs; 
M. Raoul Bibica Rosetti, Permanent seen of Greece to the League of 
Nations; 


His Majesty the Emperor. of japan 


M. Naotake Sato, Jusammi, Grand:Cordon of iie Order of the Rising 
Sun, Ambassador Extraordinary and Plenipotentiary in Paris; 
M. Massa-aki Hotta, Jushii, Second Class of the Order of the Rising Sun, 
Envoy Extraordinary and Minister nora suai | at Berne; 
His Majesty the King of Roumania: .- 
M. Nicolas. Titulesco, Minister Secretary of State jot the Department of 
Foreign Affairs; 
M. Constantin Contzesco, Minister - ‘Plenipotentiary, Delegate. of Rou- 
mania to the European and International Commissions of the Danube; 
M. Vespasien Pella, Envoy Extraordinary. and Minister T 
at The Hague; i , 
The President of the Turkish Republic: 
Dr. Rüştü Aras, Minister for Foreign Affairs, Duty for Smyrna; 
'M. Suad Davas, Ambassador Extraordinary. and Plenipotentiary of the 
Turkish Republic in Paris; . 
M. Numan Menemengioglu, Ambassador of Taker: Secretary-General 
_ of the Ministry for Foreign Affairs; - 
M. Asim Gündüz, General Commanding an Army Corps, Deputy ‘Chiet 
of the General Staff; 
M. Necmeddin Sadak, Permanent, Delegate of Turkey to the League of 
) Nations, Deputy for Sivas, Rapporteur for the. Committee of Foreign 
airs; 
The Central Executive Committee of the Union of Soviet Socialist Republics: 
M. Maxime Litvinoff, Member of the Central Executive Committee of the 
Union of Soviet Socialist Republies, People’s Commissar for Foreign 
Affairs; , 
His Majesty the King of Yugoslavia: 
M. Ivan Soubbotitch, Permanent Delegate of the Kingdom of Yugoslavia 
to the League of Nations; 
Wao, after having exhibited their full powers, found in good and due form. 
have agreed on the following provisions: 


ARTICLE 1 


The high PRR T parties recognize and affirm the principle of freedom 
of transit and navigation by sea in the Straits. 
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The exercise of this freedom shall henceforth be regulated by the provisions 
of the present convention. 


SuorioN 1.—Merchant Vessels 


Aano 2 


- In time of peace, merchant vessels shall enjoy complete freedom of transit 
and navigation in the Straits, by day and by night, under any flag and with 
any kind of cargo, without any formalities, except as provided in Article 3 
‘below. No taxes or charges other than those authorized by Annex I to the 
present convention shall be levied by the Turkish authorities on these vessels 
when passing in transit without calling at a port in the Straits. __ 

In order to facilitate the collection of these taxes or charges merchant 
vessels passing through the Straits shall communicate to the officials at the 
stations referred to in Article 3 their name, nationality, tonnage, destination 
and last port of call (provenance). 7 

Pilotage and towage remain optional. 


ARTICLE 3 


All ships entering the Straits by the Ægean Sear or = the Black Sea shall 
stop at a sanitary station near the entrance to the Straits for the purposes of 
the sanitary control prescribed: by Turkish law within the framework of 
international sanitary regulations. This control, in the case of ships pos- 
sessing & clean bill of health or presenting a declaration of health testifying 
that they do not fall within the scope of the provisions of the second para- 
graph of the present article, shall be carried out by day and by night with all 
possible speed, and the vessels in question shall. not be required to ‘make any 
other stop during their passage through the Straits. ` 

Vessels which have on board cases of plague, cholera, yellow fever, exan- 
thematic typhus or smallpox, or which have had such cases on board dur- 
ing the previous seven days, and vessels which have left an infected port 
within leas than five times twenty-four hours shall stop at the sanitary sta- 
tions indicated in the preceding paragraph in order to embark such sanitary 
guards as the Turkish authorities may direct. No tax or charge shall be 
levied in respect of these sanitary guards and they shall be disembarked ata 
sanitary station on a ion the Straits. 


Armona 4 


Jn time of war, iey iot being belligerent, merchant vessels, under any 
flag or with any kind of cargo, shall enjoy freedom of transit and. navigation 
in the Straits subject to the provisions of Articles 2 and 3. 

Pilotage arid towage remain optional. 


- ee 
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ARTICLE 5 


In time of war, Turkey being belligerent, merchant vessels not belonging on 


to a country at war with Turkey shall enjoy freedom of transit and naviga- 

tion in the Straits on condition that they do not in any way assist the enemy. 
Such vessels shall enter the Straits by day and their transit shall be effected 

by the route which shall in each case be indicated by the Turkish authorities. 


ARTICLE 6 


Should Turkey consider herself to be threatened with imminent danger of 
war, the provisions of Article 2 shall nevertheless continue to be applied ex- _ 
cept that vessels must enter the Straits by day and that their transit must be 
effected by the route which shall, in each case, be indicated by the Turkish 
authorities. 

Pilotage may, in this case, be made obligatory, but no charge shall be 
levied. 
ARTICLE 7 


The term ‘‘merchant vessels” applies to all vessels which are not covered 
by Section II of the present convention. 


Szcrion II.— Vessels of War 


ARTICLE 8 


For the purposes of the present convention, the definitions of vessels of 
war and of their specification together with those relating to the calculation 
of tonnage shall be as set forth in Annex H to the present convention. | 


ARTICLE 9 

Naval auxiliary vessels specifically designed for the carriage of fuel, liquid 
or non-liquid, shall not be subject to the provisions of Article 13 regarding 
notification, nor shall they be counted for the purpose of calculating the 
tonnage which is subject to limitation under Articles 14 and 18, on condition 
that they shall pass through the Straits singly. They shall, however, con- 
tinue to be on the same footing as vessels of war for the purpose of the re- 
maining provisions governing transit. ; 

` The auxiliary vessels specified in the preceding paragraph shall only be 
entitled to benefit by the exceptional status therein contemplated if their 
armament does not include: for use against floating targets, more than two ` 
guns of a maximum calibre of 105 millimetres; for use against aérial targets, 
more than two guns of a maximum calibre of 75 millimetres. 


ARTICLE 10 


In time of peace, light surface vessels, minor war vessels and auxiliary 
vessels, whether belonging to Black Sea or non-Black Sea Powers, and what- 
ever their flag, shall enjoy freedom of transit through the Straits without any 
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taxes or charges whatever, provided that such transit is begun during day- 
light and subject to the conditions laid down in Article 13 and the articles 
following thereafter. 

Vessels of war other than those which fall within the categories specified 
in the preceding paragraph shall only enjoy a right of transit under the spe- 
cial conditions provided by Articles 11 and 12. 


ARTICLE 11 


Black Sea Powers may send through the Straits capital ships of a tonnage 
greater than that laid down in the first paragraph of Article 14, on condition 
that these vessels pass through the Straits singly, escorted by not more than 
two destroyers. 

ARTICLE 12 


Black Sea Powers shall have the right to send through the Straits, for the 
purpose of rejoining their base, submarines constructed or purchased outside 
the Black Sea, provided that adequate notice of the laying down or purchase 
of such submarines shall have been given to Turkey. 

Submarines belonging to the said Powers shall also be entitled i pass 
through the Straits to be repaired in dockyards outside the Black Sea on 
condition that detailed information on the matter is given to Turkey. 

In either case, the said submarines must travel by day and on the surface, 
and must pass through the Straits singly. 


ARTICLE 13 


‘The transit of vessels of war through the Straits shall be preceded by a 
notification given to the Turkish Government through the diplomatic 
channel. The normal period of notice shall be eight days; but it is desirable 
that in the case of non-Black Sea Powers this period should be increased to 
fifteen days. The notification shall specify the destination, name, type and 
number of the vessels, as also the date of entry for the outward passage and, 
if necessary, for the return. journey. any change of date shall be subject to 
three days’ notice.. 

Entry into the Straits for the iad passage shall take place within a 
period of five days from the date given in the original notification. After the 
expiry of this period, a new notification shall be given under the same condi- 
tions as for the original notification. 

When effecting transit, the commander of the naval force shall, without 
being under any obligation: to stop, communicate to a signal station at the 
entrance to the Dardanelles or the Bosphorus the exact composition of the 
force under his orders. 


ARTICLE 14 


The maximum EER tonnage of all foreign naval iico which may be 
in course of transit through the Straits shall not exceed 15,000 tons, except 
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in the cases provided for in Article 11 and in Annex III to the present con- 
vention. 

‘The forces specified in the preceding a shall not, however, com- 
_prise more than nine vessels. 

Vessels, whether belonging to Black Sea or non-Black Bea Powers, paying 
visits to a port in the Straits, in accordance with the provisions of Article 17, 
shall not be included in this tonnage. 

Neither shall vessels of war which have suffered damage during their 
passage through the Straits be included in this tonnage; such vessels, while 
undergoing repair, shall be subject to any special provisions relating to secur- 
ity laid down by Turkey. ` 


ARTICLE 15 ` 
= Vessels of war in transit through the Straits shall in no circumstances make 
use of any aircraft which they may be carrying. 


Arricis 16 


Vessels of war in transit through the Straits shall not, except in the event 
‘of damage or peril of the sea, remain therein longer than i is necessary for them 
to effect the passage. 

ARTIOLD 17 


‘Nothing i in the provisions of the preceding articles shall jere a d 
force of any tonnage or composition from paying a courtesy visit of limited 
duration to a port in the Straits, at the invitation of the Turkish Govern- 
ment. Any such force must leave the Straits by the same route as that by 
which it entered, unless it fulfils the conditions required for passage in transit 
E the Straits as laid down by Articles 10, 14 and 1 


ARTICLE 18 


(1) The aggregate tonnie which non-Black Sea Powers may have in that 


sea in time of peace shall be limited asfollows: = - 

(a) Except as provided in paragraph (b) below, the aggregate E of 
the said Powers shall not exceed 30,000 tons;; — 

(b) If at any time the tonnage of the strongest fleet in the Black Sea shall 
exceed by at least 10,000 tons the tonnage of the strongest fleet in that sea 


at the date of the signature of the present convention, the aggregate tonnage _ 


of 30,000 tons mentioned in paragraph (a) shall be increased by the same 
amount, up to a maximum of 45,000 tons, For this purpose, each black Sea 
Power shall, in conformity with Annex IV to the present convention, inform 
the Turkish Government, on the Ist January and the ist July of each year, 
of the total tonnage of its fleet in the Black Sea; and the Turkish Govern- 
ment shall transmit this information to the other high contracting parties 
and to the Secretary-General of the League of Nations. 

(e) The tonnage. which any one non-Black Ses Power may have in the 
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Black Sea shall be limited to two-thirds of the aggregate tonnage provided 
for in paragraphs (a) and (b) above; 

(d) In the event, however, of one or more non-Black Sea Powers desiring 
to send naval forces into the Black Sea, for a humanitarian purpose, the said 
forces, which shall in no case exceed 8,000 tons altogether, shall be allowed to 
enter the Black Sea without having to give the notification provided for in 
Article 13 of the present convention, provided an authorization is obtained 
from the Turkish Government in the following circumstances: if the figure 
of the aggregate tonnage specified in paragraphs (a) and (6) above has not 
been reached and will not be exceeded by the despatch of the forces which it 
is desired to send, the Turkish Government shall grant the said authorization 
within the shortest possible time after receiving the request which has been 
addressed to it; if the said figure has already been reached or if the despatch 
of the forces which it is desired to send will cause it to be exceeded, the 
‘Turkish Government will immediately inform the other Black Sea Powers 
-of the request for authorization, and if the ssid Powers make no objection 
within twenty-four hours of having received this information, the Turkish 
Government shall, within forty-eight hours at the latest, inform the inter- 
ested Powers of the reply which it has decided to make to their request. - 

_ Any further entry into the Black Sea of naval forces of non-Black Sea 
Powers shall only be effected within the available limits of the aggregate 
tonnage provided for in paragraphs (a) and (b) above. 

(2) Vessels of war belonging to non-Black Sea Powers shall not remain in 
the Black Sea more than onenticcn: days, wasn be the OD ect of their 
presence there. 


iaon 19 


‘In time of war, Turkey not being belligerent, RE shall enjoy com- 
plete freedom of transit and navigation through the Straits under the same 
conditions as those laid down in Articles 10 to 18. 

Vessels of war belonging to belligerent, Powers shall not, however, pass 
through the Straits except in cases arising out of the application of Article 25 
of the present convention, arid in cases of assistance rendered to a State vic- 
tim of aggression in virtue of a treaty of mutual assistance binding Turkey, 
concluded within the framework of the Covenant of .the League of Nations, 
and registered and published in accordance with the provisions of Article 18 
of the Covenant. 

In the exceptional cases provided for i in the preceding paragraph, the limi- 
tations laid down in Articles 10 to 18 of the present convention shall not be 
applicable. 

Notwithstanding the prohibition of passage iaid down in paragraph 2 
above, vessels of war belonging to belligerent Powers, whether they are 
Black Sea Powers or not, whioh have become Jaic from ae bases, 

may return thereto. | 
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Vessels of war belonging to belligerent Powers shall not make : 
exercise the right of visit and search, or carry out any hostil 
Straits. 

ARTICLE 20 


In time of war, Turkey being belligerent, the provisions of Arti 
shall not be applicable; the passage of warships shall be left en: 
discretion of the Turkish Government. 


ARTICLE 21 


Should Turkey consider herself to be threatened with immine! 
war she shall have the right to apply the provisions of Article 20 
ent convention. 

Vessels which have passed through the Straits before Turkey h 
of the powers conferred upon her by the preceding paragraph, anc 
find themselves separated from their bases, may return thereto. 
ever, understood that Turkey may deny this right to vessels of w: 
to the state whose attitude noe given rise to the application of 
article. 

Should the Turkish Govone make use of the powers confe 
first paragraph of the present article, a notification to that effect 
dressed to the high contracting parties and to the Secretary-Ge 
League of Nations. 

If the Council of the League of Nations decide by a majority o 
that the measures thus taken by Turkey are not justified, and if 
also be the opinion of the majority of the high contracting parties 
to the present convention, the Turkish Government undertake 
tinue the measures in question as also any measures which may 
taken under Article 6 of the present convention. 


ARTICLE 22 


Vessels of war which have on board cases of plague, cholera, y 
exanthematic typhus or smallpox or which have had such case 
within the last seven days and vessels of war which have left an ir 
within less than five times twenty-four hours must pass through ti 
quarantine and apply by the means on board such prophylactic 1 
are necessary in order to prevent any possibility of the Straits bei 


Section HI.—Aircraft 
ARTICLE 23 


In order to assure the passage of civil aircraft between the Me 
and the Black Sea, the Turkish Government will indicate the air r 
able for this purpose, outside the forbidden zones which may be 
in the Straits. Civil aircraft may use these routes provided tha 
the Turkish Government, as regards occasional flights, a notificat 
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days, and as regards flights on regular services, a general notification of the 
dates of passage. 

The Turkish Government moreover undertake, notwithstanding any re- 
militarization of the Straits, to furnish the necessary facilities for the safe 
passage of civil aircraft authorized under the air regulations in force in Turkey 
to fly across Turkish territory between Europe and Asia. The route which is 
to be followed in the Straits zone by aircraft which have obtained an authori- 
zation shall be indicated from time to time. 


Section [V.—General Provisions 


ARTICLE 24 


The functions of the International Commission set up under the conven- 
tion relating to the Régime of the Straits of the 24th July, 1928, are hereby 
transferred to the Turkish Government. 

The Turkish Government undertake to collect statistics and to furnish 
information concerning the application of Articles 11, 12, 14 and 18 of the 
present convention. 

They will supervise the execution of all the provisions of the present con- 
vention relating to the passage of vessels of war through the Straits. 

As soon as they have been notified of the intended passage through the 
Straits of a foreign naval force the Turkish Government shall inform the 
representatives at Angora of the high contracting parties of the composition 
of that force, its tonnage, the date fixed for its entry into the Straits, and, if 
necessary, the probable date of its return. 

The Turkish Government shall address to the Secretary-General of the 
League of Nations and to the high contracting parties an annual report 
giving details regarding the movements of foreign vessels of war through the 
Straits and furnishing all information which may be of service to commerce 
and navigation, both by sea and by air, for which provision is made in the 
present convention. 

ARTICLE 25 


Nothing in the present convention shall prejudice the rights and obligations 
of Turkey, or of any of the other high contracting parties members of the 
League of Nations, arising out of the Covenant of the League of Nations. 


Suction V.—Final Provisions 


ARTICLE 26 


The present convention shall be ratified as soon as possible. 

The ratifications shall be deposited in the archives of the Government of 
the French Republic in Paris. 

The Japanese Government shall be entitled to inform the Government 
of the French Republic through their diplomatic representative in Paris 
that the ratification has been given, and in that case they shall transmit the 
instrument of ratification as soon as possible. 


10 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


A procés-verbal of the deposit of ratifications shall be drawn up as soon as 
six instruments of ratification, including that of Turkey, shall have been 
deposited. For this purpose the notification provided for in the preceding 
paragraph shall be taken as the equivalent of the deposit of an instrument of 
ratification. 

The present convention shall come into force on the date of the said 
procès-verbal. 

The French Government will transmit to all the high contracting parties 
an authentic copy of the procès-verbal provided for in the preceding para- 
graph and of the procés-verbausz of the deposit of any subsequent ratifications. 


ARTICLB 27 


The present convention shall, as from the date of its entry into force, be 
open to accession by any Power signatory to the Treaty of Peace at Lausanne 
signed on the 24th July, 1923. 

Each accession shall be notified, through the diplomatic iama, to the 
Government. of the French Republic, and by the latter to all the high 
contracting parties. 

Accessions shall come into force as from the date of notificstion to the 
French Government. 

ÅRTICLE 28 


The present convention shall remain in force for twenty years from the 
date of its entry into force. 

The principle of freedom of transit and navigation affirmed in Article 1 
of the present convention shall however continue without limit of time. 

If, two years prior to the expiry of the said period of twenty years, no 
high contracting party shall have given notice of denunciation to the French 
Government the present convention shall continue in force until two years 
after such notice shali have been given. Any such notice shall be com- 
municated by the French Government to the high contracting parties. 

In the event of the present convention being denounced in accordance with 
the provisions of the present article, the high contracting parties agree to be 
represented at a conference for the purpose of concluding a new convention. 


ARTICLN 29 


At the expiry of each period of five years from the date of the entry into 
force of the present convention each of the high contracting parties shall be 
entitled to initiate a proposal for amending one or more of the provisions of 
the present convention. 

To be valid, any request for revision formulated by one of the high con- 
tracting parties must be supported, in the case of modifications to Articles 
14 or 18, by one other high contracting party, and, in the case of modifica- 
tions to any other article, by two other high contracting parties. 

Any request for revision thus supported must be notified to all the high 
contracting parties three months prior to the expiry of the current period 
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of five years. ‘This notification shall contain details of the proposed amend- 
ments and the reasons which have given rise to them. 

Should it be found impossible to reach an agreement on these proposals 
through the diplomatic channel, the high contracting parties agree to be 
represented at a conference to be summoned for this purpose. 

Such a conference may only take decisions by a unanimous vote, except 
as regards cases of revision involving Articles 14 and 18, for which a majority 
of three-quarters of the high contracting parties shall be sufficient. 

The said majority shall include three-quarters of the high contracting 
parties which are Black Sea Powers, including Turkey. 

IN WITNESS WHEREOF, the above-mentioned plenipotentiaries have signed 
the present convention. 

Done at Montreux the 20th July, 1936, in eleven copies, of which the first 
copy, to which the seals of the plenipotentiaries have been affixed, will be 
deposited in the archives of the Government of the French Republic, and of 
which the remaining copies have been transmitted to the signatory Powers. 

(u.8.) N. P. Niconany 

(u.8.) Primers Neicov 

(u.8.) J. Paut-Boncour 

(L.s.) H. Ponsor 

(L.8.) STANLEY 

(L.8.) S. M. BRUCE 

(u.8.) N. POLITIS 

{u.8.) RaouLr Brsica ROSETTI 
- The undersigned, plenipotentiaries of Japan, declare, in the name of their 
government, that the provisions of the present convention do not in any 
sense modify the position of Japan as a state not a member of the League of 
Nations, whether in relation to the Covenant of the League of Nations or in 
regard to tresties of mutual assistance concluded within the framework of 
the said Covenant, and that in particular Japan reserves full liberty of 
interpretation as regards the provisions of Articles 19 and 25 so far as they 
concern that Covenant and those treaties. 

(L.8.) N. Sato 

(L.8.) MAS8SA-AKI HOTTA 


(u.8.) N. TrruLesco 

(L.8.) Cons. CONTZESCO 
(u.8.) V. V. PELLA 

(u.8.) Dr. R. Aras 

(u.8.) Buan Davaz 

(L.8.) N. MENEMENCIOGLU 
(u.8.) Asm GÜNDÜZ 

(u.8.) N. SADAK 

(L.8.) MAXIME Lirvinorr 
(L.8.}) Dr. I. V. SOUBBOTITCH 
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ANNEX I 


The taxes and charges which may be levied in accordance with Article 2 
of the present convention shall be those set forth in the following table. 
Any reductions in these taxes or charges which the Turkish Government 
may grant shall be applied without any distinction based on the flag of the 


vessel : 
Amount of tax or 
charge to be levied 


Nature of service rendered on each ton of 
net register tonnage 
(France gold *) 
(a) Sanitary Control Stations............. eee eee 0.075 
(b) Lighthouses, Light and Channel Buoys— 
Up to 800 1008 6-24 ieee sees ee es 0.42 
Above 800 tons... 0. ccc cee ce ce ewes 0.21 


(c) Life Saving Services, including Lifeboats, Rocket 
Stations, Fog Sirens, Direction-finding Stations, 
and any Light Buoys not comprised in (b) above, 
or other similar installations ................. 0.10 

2. The taxes and charges set forth in the table attached to paragraph 1 
of the present annex shall apply in respect of a return voyage through the 
Straits (that is to say, a voyage from the Aigean Sea to the Black Sea and 
return back to the Augean Sea or else a voyage through the Straits from the 
Black Sea to the Aigean Sea followed by a return voyage into the Black Sea); 
if, however, a merchant vessel re-enters the Straits with the object of return- 
ing into the Augean Sea or to the Black Sea, as the case may be, more than 
six months after the date of entry into the Straits for the outward voyage, 
such vessel may be called upon to pay these taxes and charges a second time, 
provided no distinction is made based on the flag of the vessel. 

3. If, on the outward voyage, a merchant vessel declares an intention of 
not returning, it shall only be obliged as regards the taxes and charges 
provided for in paragraphs (b) and (c) of the first paragraph of the present 
annex, to pay half the tariff indicated. 

4. The taxes and charges set forth in the table attached to the first 
paragraph of the present annex, which are not to be greater than is necessary 
to cover the cost of maintaining the services concerned and of allowing for 
the creation of a reasonable reserve fund or working balance, shall not be 
increased or added to except in accordance with the provisions of Article 29 
of the present convention. They shall be payable in gold francs or in 
Turkish currency at the rate of exchange prevailing on the date of payment. 

5. Merchant vessels may be required to pay taxes and charges for optional 
services, such as pilotage and towage, when any such service shall have been 
duly rendered by the Turkish authorities at the request of the agent or 


7100 piastres at present equals 2.5 francs gold (approx.). 
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master of any such vessel. The Turkish Government will publish from 
time to time the tariff of the taxes and charges to be levied for such optional 
services. 

6. These tariffs shall not be increased in cases in the event of the said 
services being made obligatory by reason of the application of Article 5. 


ANNEX IT ¢ 
A. Standard Displacement. 


(1) The standard displacement of a surface vessel is the displacement of 
the vessel, complete, fully manned, engined, and equipped ready for sea, 
including all armament and ammunition, equipment, outfit, provisions and 
fresh water for crew, miscellaneous stores and implements of every descrip- 
tion that are intended to be carried in war, but without fuel or reserve feed 
water on board... 

(2) The standard displacement of a submarine is the P PA displacement 
of the vessel complete (exclusive of the water in non-watertight structure), 
fully manned, engined and equipped ready for sea, including all armament 
and ammunition, equipment, outfit, provisions for crew, miscellaneous 
stores and implements of every description that are intended to be carried 
in war, but without fuel, lubricating oil, fresh water or ballast water of any 
kind on board. 

(3) The word “ton” except in the expression “metric tons” denotes the 
ton of 2,240 lbs. (1,016 kilos.). 


B. Categortes. 


(1) Capital Ships are surface vessels of war belonging to one of the two 

following sub-categories: 

(a) surface vessels of war, other than aircraft carriers, auxiliary vessels, 
or capital ships of sub-category (b), the standard displacement of 
which exceeds 10,000 tons (10,160 metric tons) or which carry a gun 
with a calibre exceeding 8 in. (203 mm.); 

(b) surface vessels of war, other than aircraft-carriers, the standard 
displacement of which does not exceed 8,000 tons (8,128 metric 
tons) and which carry a gun with a calibre exceeding 8 in. (203 mm.). 

(2) Aircraft-Carriers are surface vessels of war, whatever their displace- 

ment, designed or adapted primarily for the purpose of carrying and operat- 
ing aircraft at sea. The fitting of a landing-on or flying-off deck on any vessel 
of war, provided such vessel has not been designed or adapted primarily for 
the purpose of carrying and operating aircraft at sea, shall not cause any 
vessel so fitted to be classified in the category of aircraft-carriers. 

The category of aircraft-carriers is divided into two sub-categories as 

follows: 


4 The wording of the present Annex is taken from the London Naval Treaty of March 26, 
1936. 
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(a) vessels fitted with a flight deck, from which aircraft can take off, or 

on which aircraft can land from the air; 
(b) vessels not fitted with a flight deck as described in (a) above. 
(8) Light Surface Vessels are surface vessels of war other than aircraft- 
carriers, minor war vessels or auxiliary vessels, the standard displacement 
of which exceeds 100 tons (102 metric tons) and does not exceed 10,000 tons 
(10,160 metric tons), and which do not carry a gun with a calibre exceeding 
8 in. (203 mm.). 
The category of light surface vessels is divided into three sub-categories 
as follows: 
(a) vessels which carry a gun with a calibre exceeding 6.1 in. (155 mm.); 
(b) vessels which do not carry a gun with a calibre exceeding 6.1 in. (155 
mm.) and the standard displacement of which exceeds 3,000 tons 
(3,048 metric tons); 

(c) vessels which do not carry a gun with a calibre exceeding 6.1 in. 
(155 mm.) and the standard displacement of which does not exceed 
3,000 tons (3,048 metric tons). 

(4) Submarines are all vessels designed to operate below the surface of the 
sea. 

(5) Minor War Vessels are surface vessels of war, other than auxiliary 
vessels, the standard displacement of which exceeds 100 tons (102 metric 
tons) and does not exceed 2,000 tons (2,032 metric tons), provided they have 
none of the following characteristics: 

(a) mount a gun with a calibre exceeding 6.1 in. (155 mm.); 

(b) are designed or fitted to launch torpedoes; 

(c) are designed for a speed greater than twenty knots. 

(6) Auxiliary Vessels are naval surface vessels the standard displacement 
of which exceeds 100 tons (102 metric tons), which are normally employed on 
fleet duties or as troop transports, or in some other way than as fighting ships, 
and which are not specifically built as fighting ships, provided they have none 
of the following characteristics: 

(a) mount a gun with a calibre exceeding 6.1 in. (155 mm.); 

(6) mount more than eight guns with a calibre exceeding 3 in. (76 mm.); 

(c) are designed or fitted to launch torpedoes; ° 

(d) are designed for protection by armor plate; 

(e) are designed for a speed greater than twenty-eight knots; 

(f) are designed or adapted primarily for operating aircraft at sea; 

(g) mount more than two aircraft-launching apparatus. 


C. Over-Age. 

Vessels of the following categories and sub-categories shall be deemed to be 
“over-age’”’ when the undermentioned number of years have elapsed since 
completion: 

(a) “Capital Shins i665 Seo une ACTE A .. 26 years 


(b) Aircraft-carriers.............0.00 cece ee EEE EE E 20 years 
(c) Light surface vessels, sub-categories (a) and (b}— 
(i) if laid down before 1st January, 1920............ 16 years 
(ii) if laid down after 31st December, 1919........... 20 years 
(d) Light surface vessels, sub-category (c).......... 000006. 16 years 
(e) Submarines.............0....05. Por ENESE 13 years 
ANNEX III 


It is agreed that, of the three over-age training ships, as indicated below, 
belonging to the Japanese Fleet, two units may be allowed to visit ports in 
the Straits at the same time. 

The aggregate tonnage of these two vessels shall in this case be considered 
as being equivalent to 15,000 tons. 


Date of displace- 
Date when entry into ment - 


laid down service (tons) Armamenta 
ASIN eeren neenak] 20-X-1896 18-IO-1899 9,240 IV x 200 mm. 
XII x 150 mm. 
Yakumo chosen cones ews 1~[X-—1898 20—VI-1900 9,010 IV x 200 mm. 
XII x 150 mm. 
TONG cls Gisele tae ean 11-XI-1898 18-0-1901 9,180 IV X 200 mm. 
XIV Xx 150 mm. 
Annnx IV 


The categories and sub-categories of vessels to be included in the calcula- 
tion of the total tonnage of the Black Sea Powers provided for in Article 18 of 
the present convention are the following: 

Capital Ships: 
sub-category (a) 

- sub-category (b) 

Aircraft Carriers: 
sub-category (a) 
sub-category (b) 

Light Surface Vessels: 
sub-category (a) 
sub-category (b) 
sub-category (c) 

Submarines: 
as defined in Annex II to the present convention. 

The displacement which is to be taken into consideration in the calculation 
of the total tonnage is the standard displacement as defined in Annex II. 
Only those vessels shall þe taken into consideration which are not over-age 
according to the definition contained in the said Annex. 

2. The notification provided for in Article 18, paragraph (b) shall also in- 
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clude the total tonnage of vessels belonging to the categories and sub-cate- 
gories mentioned in paragraph 1 of the present annex. 


PROTOCOL 


At the moment of signing the convention bearing this day’s date, the 
undersigned plenipotentiaries declare for their respective governments that 
they accept the following provisions: 

(1) Turkey may immediately remilitarize the zone of the Straits as defined 
in the preamble to the said convention. 

(2) As from the 15th August, 1936, the Turkish Government shall pro- 
visionally apply the régime specified in the said convention. 

(3) The present protocol shall enter into force as from this day’s date. 

Done at Montreux, the 20th July, 1936. 

N. P. NIcoLaEv. 
PIERRE Nxicov 

J. PAUL-BONCOUR 

H. Ponsot 

STANLEY 

S. M. BRUCE 

N. Portis 

RaouL Brsica ROSETTI 
N. Sato (ad referendum) 
Massa-aki Horra (ad referendum) 
N. TrruLesco 

Cons. CONTZESCO 

V. V. PELLA 

Dr. R. ARAS 

Suap DAVAZ 

N. MENEMENCIOGLU 
Asim GÜNDÜZ 

N. SADAK 

MAXIME LITVINOFF 

Dr. I. V. Soussotrrces 


CORRESPONDENCE 
| No. 1 
Dr. T. R. Aras to Lord Stanley 
[Translation] 


l DELEGATION OF THE TURKISH REPUBLIC 
My dear Lord Stanley, Montreux, July 18, 1986 
You mentioned to me the other day that public opinion in your country 
felt some uneasiness regarding the effect of the conclusion of the Straits Con- 


OFFICIAL DOCUMENTS 17 


vention upon the position of the military cemeteries on the Gallipoli Penin- 
sula. 

In a spontaneous declaration which I made during to-day’s private session 
I stated the policy of the Government of the Republic with regard to this 
matter. ; 

I am happy to furnish you in the present letter with the terms of that 
declaration: 


“Some uneasiness has been expressed regarding the relationship be- 
tween the convention which we are about to sign and the Treaty of 
Peace of Lausanne. In order to dispel any possible misunderstanding, 
the Turkish Delegation make the following declaration, and they ask 
that it may be recorded in the procès-verbal: 


“Article 23 of the Treaty of Lausanne has found its application in the 
convention which we have elaborated. It goes without saying, how- 
ever, that Turkey will continue as in the past to be bound by the said 
Treaty of Lausanne and will fully honor her obligations notwithstanding 
any changes which may be brought about in the régime of the Straits by 
the convention. For example, the Turkish Government will continue 
to maintain the same facilities as in the past in regard to the upkeep 
and supervision of, and to visits to, the cemeteries, and in regard to the 
application of Article 124 of the Treaty of Lausanne.” 

Believe me, &c. 
T. R. Aras 


No. 2 
Lord Stanley to Dr. T. R. Aras 


UNITED KINGDOM DELEGATION 

My dear Dr. Aras, Montreux, July 20, 1988 

In reply to your letter of the 18th July, 1936, concerning the desire felt in 
certain quarters for a reassurance with regard to the situation of the war 
graves on the Gallipoli Peninsula following the conclusion of the convention 
which we are about to sign relating to the régime of the Straits, I am happy 
to thank you sincerely for the declaration which you made in the private 
plenary session of the conference on the 18th July in the folowing terms: 

“Some uneasiness has been expressed regarding the relationship be- 
tween the convention which we are about to sign and the Treaty of 
Peace of Lausanne. In order to dispel any possible misunderstanding, 
the Turkish Delegation make the following declaration, and they ask 
that it may be recorded in the procès-verbal: 

“Article 23 of the Treaty of Lausanne has found its application in the 
convention which we have elaborated. It goes without saying, how- 
ever, that Turkey will continue as in the past to be bound by the said 
Treaty of Lausanne and will fully honor her obligations notwithstanding 
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any changes which may be brought about in the régime of the Straits by 
the Convention. For example, the Turkish Government will continue 
to maintain the same facilities as in the past in regard to the upkeep and 
supervision of, and to visits to, the cemeteries, and in regard to the ap- 
plication of Article 124 of the Treaty of Lausanne.” 
Believe me, &c. 
STANLEY 


FRANCE-GREAT BRITAIN 


CONVENTION PROVIDING FOR THE RECIPROCAL ENFORCEMENT OF JUDGMENTS IN CIVIL 
AND COMMERCIAL MATTERS, WITH PROTOCOL! 


Signed at Paris, January 18, 1984; ratifications exchanged May 16, 1936 


His Majesty the King of Great Britain, Ireland and the British Dominions 
beyond the Seas, Emperor of India, and the President of the French Republic 
being desirous to provide on the basis of reciprocity for the recognition and 
enforcement of judgments in civil and commercial matters, have resolved to 
conclude a convention for this purpose and have appointed as the plenipo- 
tentiaries: 

His Majesty The King of Great Britain, Ireland and the British Domin- 
ions beyond the Seas, Emperor of India: 

For Great Britain and Northern Ireland: 

Lord Tyrrell of Ayon (G.C.M.G., K.C.B., K.C.V.0.) His Majesty’s 
Ambassador Extraordinary and Plenipotentiary at Paris; 
The President of the French Republic: 
M. Paul Boncour, Minister for Foreign Affairs; 

Who, having communicated their full powers, found in good and due 

form, have agreed as follows: 


CHAPTER I..General 


ARTICLE Í 


In this convention— 

§ 1. The words “His Majesty” shall mean His Majesty the King of Great 
Britain, Ireland, and the British Dominions beyond the Seas, Emperor of 
India. 

_ §2. The words ‘‘territory of one (or of the other) high contracting party” 
mean— 

(a) On the part of His Majesty, the United Kingdom (England and Wales, 
Scotland and Northern Ireland), and any territories to which the 
convention may be applicable by reason of extensions under Article 
11 or accessions under Article 13, and 

(b) On the part of the President of the French Republic, the metropolitan 
territory of France (including the adjacent islands and Corsica), and 


i G. B., Treaty Series, No. 18 (1936). Cmd. 5235. 
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any territories to which the convention may be applicable by reason 
of extensions under Article 12. 

§ 3. The words “superior court’? mean— 

(a) In the case of the United Kingdom, the House of Lords, and for Eng- 
land and Wales the Supreme Court of Judicature (Court of Appeal 
and High Court of Justice) and the Courts of Chancery of the Coun- 
ties Palatine of Lancaster and Durham; for Scotland the Court of 
Session; and for Northern Ireland the Supreme Court of Judicature; 
and 

(b) In the case of France, la Cour de Cassation, les Cours d'Appel, les 
Tribunauz de première instance et les Tribunauz de commerce, and in 
the case of judgments for the payment of compensation to a “partie 
civile” in criminal proceedings, les Tribunaux correctionnels and les 
Cours d'Assises. All other courts in these territories shall be deemed 
to be “inferior courts” for the purpose of this convention. 

§ 4. The word “judgment” means any decision of a court however de- 
scribed (judgment order and the like) by which the rights of the parties are 
finally determined; and does not include (in particular) provisional, inter- 
locutory or preparatory judgments. 

$5. The words “original court” mean in relation to any judgment the 
court by which such judgment was given: and the words “court applied to” 
the court in which it is sought to obtain recognition of a judgment or to which 
an application for the registration of a judgment or for the grant of an exe- 
quatur is made. 

§ 6. The words ‘judgment debtor” mean the person against whom the 
judgment was given in the original court and include, where necessary, any 
person against whom such judgment is enforceable: and the words “judg- 
ment creditor” mean the person in whose favor the judgment was given and 
include, where necessary, any other person entitled to avail himself of the 
judgment. 


ARTICLE 2 


§ 1. The high contracting parties agree that judgments pronounced after 
the date of the entry into force of the present convention by a superior court 
in the territory of one high contracting party shall, whatever the nationality 
of the judgment creditor or debtor, be recognized and enforced in the terri- 
tory of the other in the cases and upon the conditions laid down in Articles 
3-8 of the present convention. : 

$ 2. The provisions of the present convention only apply to Judgments in 
civil and commercial matters, including judgments for the payment of a sum 
of money as compensation upon the claim of an injured party appearing as 
‘partie civile” in criminal proceedings. 

§ 3. Nevertheless the provisions of the present convention do not apply— 

(a) To judgments given on appeal from inferior courts; 
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(b) To judgments given in matters of status or family law (including judg- 

‘ments in matrimonial causes or concerning the pecuniary relations 

between the spouses as such); to judgments in matters of succession | 

or administration of estates of deceased persons; or judgments in 

bankruptcy proceedings or proceedings relating to the winding up of 
companies or other bodies corporate. 

§ 4, It is understood that nothing in the present convention shall be 
deemed to preclude the recognition and enforcement in the territory of one 
high contracting party, in accordance with the municipal law for the time 
being in force in the country concerned, of judgments pronounced by any 
court in the territory of the other high contracting party, being judgments to 
which the present convention does not apply, or judgments given in circum- 
stances where the provisions of the present convention do not require euch 
recognition or enforcement. 


CHAPTER H.— Recognition 


ARTICLE 3 


$ 1. The ani referred to in Article 2 pronounced by a court in the 
territory of one high contracting party, shall be recognized in the courts of 
the territory of the other in all cases where no objection to the judgment can- 
be established on any of the grounds hereinafter enumerated; that is to say, 
unless— 

(a) The jurisdiction of the original court is not recognized under the rules 
of private international law with regard to jurisdiction observed by 
the court applied to; 

(b) The judgment was given by default and the judgment debtor satisfies 
the court applied to that the defendant in the proceedings before the 
original court did not actually acquire knowledge of the proceedings 
in sufficient time to act upon it, whether or not such notice was - 
served in accordance with the law of the country of the original 
court; 

(c) The judgment is one which, for reasons of public policy, cannot be 
recognized by the court applied to, including cases where the judg- 
ment— 

(i) Is in respect of a cause of action which had already, as 
between the same parties, formed the subject of another judgment 
which is recognized under the law of the court applied to as final 
and conclusive; 

(ii) Has, in the opinion of the court applied to, been obtained 
by the fraud of any of the parties; 

(i) Was given against a person, defendant in the proceedings 
before the original court who, in the opinion of the court applied 
to, under the rules of public international law was entitled to im- 
munity from the jurisdiction of the original court; 
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(iv) Is sought to be enforced against a person who is entitled 
to immunity from the jurisdiction of the court applied to under the 
rules of public international law; 

(d) The judgment debtor satisfies the court applied to that proceedings by 
way of appeal, opposition or setting aside have been instituted 
against the judgment in the country of the original court. It is 
understood that, if such proceedings have not been actually insti- 
tuted, but the time for lodging an appeal, opposition or application 
to set aside has not expired under the law of the country of the 
original court, the court applied to may, if it thinks fit, adjourn its 
decision on the recognition of the judgment so as to allow the judg- 
ment debtor a reasonable opportunity of instituting such proceed- 
ings. 

§ 2. It is understood that recognition shall not be refused merely on the 
ground that the original court has applied, in the choice of the system of law 
applicable to the case, rules of private international law different from those 
observed by the court applied to. 

§ 3. For the purposes of the present convention, the recognition of a judg- 
ment means that such judgment shall be treated as conclusive as to the mat- 
ter thereby adjudicated upon in any further action as between the parties 
(judgment creditor and judgment debtor) and as to such matter shall con- 
stitute a defence in a further action between them in respect of the same 
cause of action. 


ARTICLE 4 


§ 1. Notwithstanding the provisions of Article 3, § 1 (a), and without 
prejudice to the provisions of paragraphs 2 and 3 of this article, the original © 
court shall be recognized as possessing jurisdiction in all cases— 

(a) Where the judgment debtor was in respect of the matter which is the 
subject of the judgment a plaintiff (including a plaintiff by interven- 
tion) or counter-claimant in the proceedings in the original court; 

(b) Where the judgment debtor, being a defendant in the proceedings in 
the original court, submitted to the jurisdiction by voluntarily ap- 
pearing in the proceedings. It is understood that the expression 
“voluntarily appearing in the proceedings” does not include an ap- 
pearance merely for the purpose of protecting property situated 
within the jurisdiction of the original court from seizure, or of ob- 
taining the release of property seized or for the purpose of contesting 
the jurisdiction of the original court; 

(c) Where the judgment debtor, being a defendant in the proceedings in 
the original court, had before the commencement of the proceedings 
concluded a valid agreement to submit to the jurisdiction of the 
courts of the country of the original court or of the original court in 
respect of the subject matter of the proceedings; 
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(d) Where the judgment debtor, being a defendant in the original court, 
was, at the time when the proceedings were instituted, resident in 
the country of the original court, or, being a company or other 
body corporate, had its head office in the country of the original 
court; 

(e) Where the judgment debtor, being a defendant in the original court, 
had, within the country of the original court, either a business or 
commercial establishment or a branch office, and the proceedings 
were in respect of a transaction effected through, or at, such estab- 

lishment or branch office. 

Nevertheless the jurisdiction of the original court need not be recognized 
in the cases referred to in sub-paragraphs (d) and (e) above, if the judgment 
debtor satisfies the court applied to that the bringing of the proceedings in 
the original court was contrary to a valid agreement between the parties un- 
der which the dispute in question was to be settled otherwise than by pro- 
' ceedings in the original court. 

§ 2. The provisions of paragraph 1 of this article do not apply to judg- 
ments where the subject matter of the proceedings is immovable property, 
nor to judgments in rem in respect of movable property. Nevertheless in 
these cases the jurisdiction of the original court shall be recognized if such ` 
property was situated in the country of the original court at the time of the 
commencement of the proceedings in the original court. | 

§ 3. Recognition of the jurisdiction of the original court shall not be re- 
fused on the ground that the original court had no jurisdiction under the law 
of its own country, if, under the law of the country of the original court, the 
judgment is conclusive until set aside. 


CHAPTER IH.—Ezecution of Judgments 
ARTICLE 5 


§ 1. The judgments referred to in Article 2 of the courts in the territory of 
one high contracting party shall be enforced in the territory of the other in 
the manner provided in Articles 6-8 of this chapter of the present convention 
. provided that the following conditions are fulfilled: 

_ (a) They are capable of being executed in the country of the original court; 

(b) A definite sum of money is made payable thereby, other than a sum of 

money payable for any form of taxation, state or municipal, or for 
any form of penalty; 

(c) None of the objections set out in the preceding chapter to the recogni- 

tion of the judgment can be established. 

§ 2. Where a judgment is rendered enforceable the costs recoverable under 
the judgment shall also be enforceable. Nevertheless the court applied to 
may on the application of the judgment debtor limit the amount of the costs 
to a sum equal to 10 per cent. of the sum for which the judgment is rendered 
enforceable. 
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ARTICLE 6 


§ 1. In order that any judgment of a superior court in the territory of the 
French Republic should be enforced in the United Kingdom, an application 
for its registration, accompanied by a certified copy of the judgment issued 
by the original court, including the reasons therefor and full particulars as 
regards the proceedings, should be made— 

(a) In England and Wales, to the High Court of Justice, 

(b) In Scotland to the Court of Session, and 

(c) In Northern Ireland to the Supreme Court of Judicature, in accord- 

ance with the procedure of the court, applied to. 

§ 2. A judgment bearing the executory formula prescribed by French law 
shall, in the absence of proof to the contrary, be deemed to be capable of exe- 
cution in France within the meaning of Article 5, § 1 (a). The formula at 
present in use is that set out in the annex to the present convention. 

§ 3. If such application is made in respect of a Judgment fulfilling the con- 
ditions laid down in Article 5, registration shall be granted, unless— 

(a) The judgment debt has been wholly satisfied, or 

(b) The right to enforce the judgment is not vested in the person by whom 

the application is made. 


ARTICLE 7 


§ 1. In order that any judgment of a court in the territory of His Majesty 
should be enforced in France it is necessary that an application for the grant 
of an exequatur accompanied by a certified copy of the judgment issued by 
the original court, including full particulars as regards the proceedings and 
the causes of action in respect of which it was given, should, in accordance 
with the procedure of the court applied to, be duly made in France to the 
Tribunal of First Instance in whose jurisdiction the judgment debtor has his 
principal establishment (domicile) or any other tribunal competent by 
French law. 

§ 2. Any Judgment in respect of which a certified copy has been issued by 
the original court shall be deemed to have been a judgment which was cap- 
able of execution in the country of the original court at the time the certifi- 
cate was issued. 

§ 3. If such application is made in respect of a judgment fulfilling the con- 
ditions laid down in Article 5, an exequatur shall be granted unless— 

(a) The judgment debt has been wholly satisfied; 

(b) The right to enforce the judgment is not vested in the person by whom 

the application is made. 


ARTICLE 8 


§ 1. Where any judgment has been registered under Article 6, or where an 
exequatur has been granted in respect of a judgment under Article 7, such 
judgments shall, as from the date of registration or grant of exequatur, be as 
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regards all questions relating to its execution in the country of the court ap- 
plied to of the same effect as if it had been a judgment originally given by the 
court applied to at the date of the registration or of the grant of the exequa- 
tur; and the court applied to shall have the same control and jurisdiction 
over the execution of the judgment as it has over the execution of similar 
judgments given by itself. 

§ 2. Any copy of any judgment certified by the original court and attested 
- with its seal, shall be accepted without the necessity of further legalization, 
but translations of the documents may be required certified in the manner 
required by the procedure of the court applied to. 

§ 3. While the procedure for the registration of a judgment under Article 
6 and the procedure for the grant of an exequatur to a judgment under Arti- 
cle 7 is regulated by the procedure of the country of the court applied to, it is 
the common intention of the high contracting parties that such procedure 
should be made as simple and rapid as possible. No deposit by way of se- 
curity for costs or cautio judicatum solvi shall be required of any person mak- 
ing application for such registration, or for the grant of an exequatur. 

§ 4. A period of not leas than six years, unless the law of the court applied 
to allows a longer period, running from the date of the judgment of the origi- 
nal court, if no proceedings have been taken against the judgment in the 
country of the original court or from the date of the judgment given in last 
instance if such proceedings have been taken, shall be allowed by the court 
applied to for the purpose of making any application for registration or the 
grant of exequatur. 

$ 5. It is understood— 

(i): That, if it is found by the court applied to that the judgment, whose 
enforcement is sought by registration under Article 6 or by the 
grant of an exequatur under Article 7, has been partly but not 
wholly satisfied by payment, registration or exequatur shall be 
granted in respect of the unpaid balance provided that the judg- 
ment is otherwise one which would be enforceable under the pro- 
visions of this convention; 

(ii) That if it is found by the court applied to that a judgment, whose en- 
forcement is sought by registration under Article 6 or by grant of 
exequatur under Article 7, is one under which sums of money are 
payable in respect of different heads of claim and that reasons for 
the refusal of the registration or exequatur exist in respect of some, 
but not of all, the grounds of claim, registration or exequatur shall 
be granted in respect of the sums of money due under those portions 
of the judgment to the enforcement of which no objection under the 
provisions of this convention is established; 

(iii) That, if under a judgment a sum of money is payable, which is ex- 
pressed in a currency other than that of the country of the court 


OFFICIAL DOCUMENTS 25 


applied to, the law of the country of the court applied to shall deter- 
mine if, and if so in what manner and in what circumstances, the 
amount payable under the judgment may or shall be converted ' 
into the currency of the country of the court applied to for the pur- 
poses of the satisfaction or enforcement of the judgment debt. 

§ 6. When granting registration or exequatur the court applied to shall, if 
so requested by the proper party, include the amount due by way of interest 
up to the date of the grant of registration or exequatur. If the interest due 
on the claim up to the date of the judgment has been determined in the judg- 
ment of the original court, and a certificate emanating from the original court 
is produced, specifying the rate of interest due in accordance with the law of 
the country of the original court, upon the sum for which the Judgment is 
given, the court applied to shall follow the indications so given in determining 
the amount of the interest. If this is not the case, the party claiming inter- 
est may prove what is the sum due under the law of the original court by way 
of interest on the claim which forms the subject of the judgment. As from 
the date of registration or exequatur, interest shall be allowed at 4 per cent. 
on the total sum (principal and interest) in respect of which registration or 
exequatur is granted. 


Cuaprar IV.—Final Provisions 


ARTICLE 9 


The high contracting parties agree that any difficulties which may arise in 
connection with the interpretation or application of this convention shall be 
settled through the diplomatic channel. It is, however, understood that the 
decisions of their respective courts cannot be reopened. 


ARTICLE 10 


The present convention, of which the English and French texts are equally 
authentic, shall be subject to ratification. Ratifications shall be exchanged 
in Paris. The convention shall come into force one month after the date on 
which ratifications are exchanged, and shall remain in force for three years 
after the date of its coming into force. If neither of the high contracting 
parties shall have given notice through the diplomatic channel to the other, 
not less than six months before the expiration of the said period of three years, 
of his intention to terminate the convention, it shall remain in force until the 
expiration of six months from the day on which either of the high contracting 
parties shall have given notice to terminate it. 


ARTICLE 11 


§ 1. His Majesty may, by a notification given through his Ambassador at 
Paris, at any time while the convention is in force under Article 10, and pro- 
vided that an agreement has been concluded by an exchange of notes on the 
points mentioned in paragraph 2 of this article, extend the operation of this 
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convention to the Channel Islands, the Isle of Man, any of his colonies, over- 
seas territories or protectorates, or any territories under his suzerainty, or 
any mandated territories in respect of which the mandate is exercised by his 
Government in the United Kingdom. 

§ 2. Prior to any notification of extension in respect of any territory under 
the preceding paragraph, an agreement shall be concluded between the high 
contracting parties by an exchange of notes as to the courts of the territory 
concerned, which shall be deemed to be ‘superior courts” for the purposes of 
this convention, and the courts to which application for registration of any 
judgment shall be made. 

$ 3. The date of the coming into force of any extension under this article 
shall be three months from the date of the notification given under me first 
paragraph of this article. 

§ 4. Either of the high contracting parties may, at any time ie: the 
expiry of three years from the coming into force of an extension of this con- 
vention to any of the territories referred to in paragraph 1 of this article, 
terminate such extension on giving six months’ notice of termination through 
the diplomatic channel. 

§ 5. The termination of the convention under Article 10 shall, unless other- 
wise expressly agreed to by both high contracting parties, ipso Jacto terminate 
it in respect of any territories to which it has been extended under paragraph 
1 of this article. 
l ÅRTICLE 12 


$ 1. The French Government may, by a notification given through the 
Ambassador of the French Republic in London at any time while the conven- 
tion is in force under Article 10, and provided that an agreement has been 
concluded by an exchange of notes on the points mentioned in paragraph 2 of 
this article, extend the operation of this convention to Algeria, any colonies 
or protectorates of the French republic or any mandated territories adminis- 
tered by the French Government. 

§ 2. Prior to any notification of extension in respect of any territory under 
the preceding paragraph, an agreement shall be concluded between the high 
contracting parties by an exchange of notes as to the courts of the territory 
concerned, which shall be deemed to be “superior courts” for the purposes of 
this convention, and the courts to which application for the grant of exequa- 
tur in respect of any judgment or order shall be made. 

§ 3. The provisions of paragraphs 3, 4 and 5 of the preceding article shall 
apply to any territories to which this convention has been extended under 
paragraph 1 of this article. 

ARTICLE 13 

§ 1. The high contracting parties agree that His Majesty may at any time 
while the present convention is in force, either under Article 10 or by virtue 
of any accession under this article, and provided that an agreement has been 
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first concluded by an exchange of notes on the points mentioned in paragraph 
2 of this article, by a notification given through the diplomatic channel ac- 
cede to the present convention in respect of any member of the British Com- 
monwealth of Nations whose government may desire that such accession 
should be effected, provided that no notification of accession may be given 
at any time, when the President of the French Republic has given notice of 
termination in respect of all the territories of His Majesty to which the con- 
vention applies. 

§ 2. Prior to any notification of accession under the preceding paragraph, 
an agreement shall be concluded between the high contracting parties by an 
exchange of notes as to courts of the country concerned which shall be deemed 
to be “superior courts” for the purposes of this convention, and the courts to 
which an application for the registration of a judgment shall be made. 

§ 3. Any such accession shall take effect three months after the date of its 
notification. 

$4, After the expiry of three years from the date of the coming into force 
of any accession under paragraph 1 of this article, either of the high contract- 
ing parties may, by giving six months’ notice of termination through the 
diplomatic channel, terminate the application of the convention to any coun- 
try in respect of which a notification of accession has been given. The termi- 
nation of the convention uncer Article 10 shall not affect its application to 
any such country. 

$ 5. Any notification of accession under paragraph 1 of this article may in- 
clude any dependency or mandated territory administered by the govern- 
ment of the country in respect of which such notification of accession is given; 
and any notice of termination in respect of any such country under paragraph 
4 shall apply to any dependency or mandated territory which was included in 
the notification of accession in respect of that country. 

. In witness whereof the undersigned have signed the present convention, in 
English and French texts, both of which are equally authentic, and have 
affixed thereto their seals. 

Done in duplicate at Paris, the eighteenth day of January, 1934. 

(1.8.) TYRRELL or AVON 
(u.8.) PAUL Boncour 


ANNEX 
(See Article 6, Paragraph 2) 
The Executory Formula prescribed by French Law 


The text of the executory formula at present in force is laid down by a de- 
cree of the 2nd September, 1871, which reads as follows: “Article 2. Les 
expéditions des jugements, arréts, mandats de justice, ainsi que les grosses et 
expéditions des contrats et de tous autres actes susceptibles d’exécution 
forcée, seront intitulées ainsi qu’il suit: 
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“République française. Au nom du peuple français,” 
Et terminées par la formule suivante: 

“En conséquence, le Président de la République française pande et 
ordonne à tous huissiers sur ce requis de mettre ledit arrêt (ou ledit juge- 
ment, &c.) à exécution, aux procureurs généraux et aux procureurs de la 
République près les tribunaux de première instance d’y tenir la main, & 
tous commandants et oficiers de la force publique de prêter main-forte 
lorsqu’ils en seront légalement requis. 

“En foi de quoi le présent arrêt (ou jugement, &c.) a été signé par 


1) 


PRroTOCoOL 


The undersigned plenipotentiaries, at the moment of signing the Conven- 
tion between His Majesty the King of Great Britain, Ireland and the British 
Dominions beyond the Seas, Emperor of India, and the President of the 
French Republic relating to the Reciprocal Enforcement of Judgments, de- 
‘clare that it is understood that nothing in Article 4 of the said convention 
shall be deemed to oblige the French courts to recognize the jurisdiction of a 
court in the territory of His Majesty in cases relating to contracts of assur- 
ance in the cases covered by: 

1. The law of the 2nd January, 1902, relating to jürisdictiónii in the matter 

of assurance. 

2. Articles 3 and 84 of the law of te 18th July, 1930, relating to contracts 

of assurance. 

This protocol forms an integral part of the convention to which it refers. 

Done at Paris, the CSTR of January, 1934. 

(u.s.) TYRRELL or Avon 
(L.8.) PAuL Boncour 


INTERNATIONAL SANITARY CONVENTION FOR AERIAL 
NAVIGATION ! 


Signed at The Hague, April 12, 1933; in force August 1, 19385? 


[Translation] 

With a view to the regulation of the sanitary control of aerial navigation, 
the undersigned, plenipotentiaries of the high contracting parties, furnished 
- with full powers togii in good and due form, have agreed on the following 
articles: = ee 

PART I 
GENERAL PROVISIONS 
ARTICLE 1 


For the purposes of this convention the high contracting parties adopt the 
following definitions: 


1 U. S. Treaty Series, No. 901; G. B. Treaty Series No. 19 (1935), Cmd. 4938. — 
t For ratifications and accessions, see p. 49. 
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I. The word aircraft includes any machine which can derive support in the 
atmosphere from the reactions of the air and is intended for aerial navigation. 

The present convention applies only to aircraft— 

1. of which the place of departure and place of final landing are situated in 
different territories; 

2. which, although the place of departure and place of final landing are 
situated on the same territory, make an intermediate landing on a different 
territory; 

3. which fly without landing over more than one territory, whether these 
territories are placed under the sovereignty, suzerainty, mandate, or author- 
ity of the same power or of different powers. 

II. The words authorized aerodrome denote a customs or other aerodrome 
specially designated as such by the competent authority of the state in which 
it is situated and on which aircraft may make their first landing on entering a 
territory or from which they may depart on leaving a territory. 

III. The words sanitary aerodrome denote an authorized aerodrome or- 
ganized and equipped in accordance with the terms of Article 5 of the present 
convention and designated as such by any competent authority of the country. 

IV. The word crew includes any person having duties on board in connec- 
tion with the flying or the safety of the flight of the aircraft, or employed on 
board, in any way, in the service of the aircraft, the passengers, or the cargo. 

V. The words local area denote a well-defined area, such as a province, a 
government, a ‘district, a department, a canton, an island, a commune, a 
town, a quarter of a town, a village, a port, an agglomeration, ete., whatever 
may be the extent and population of such areas. 

Subject to the conditions laid down in Article 8 of the present convention, 
an aerodrome may constitute a local area. 

VI. The word observation means the isolation of persons in a suitable 
place. 

The word surveillance means that persons are not isolated, that they may 
move about freely, but that they are notified to the sanitary authorities of 
the several places whither they are bound and are subjected to a medical 
examination with a view to establishing their state of health. 

VII. The word day means an interval of 24 hours. 


ARTICLE 2 


Whatever relates in the present convention to aerodromes is to be under- 
stood as applying mutatts mutandis to places for the landing on water of 
hydroplanes and similar craft. 


Section I.—Aerodromes tn General and Their Staff 


ARTICLE 3 


Each high contracting party undertakes to provide its authorized sero- 
dromes with a sanitary organization adapted to the current needs of pro- 
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phylaxis which as a minimum shall consist of definite arrangements to insure 
the attendance of a medical practitioner at such times as may be necessary 
for the medical examinations contemplated by the present convention. 


ARTICLE 4 


It rests with each high contracting party, taking into account the risks of 
infectious disease to which its territory may be exposed, to decide whether or 
not to establish sanitary aerodromes and which authorized aerodromes shall 
be selected for this purpose. 


ARTICLE 5 


The sanitary aerodrome shall at all times have at its disposal— 

(a) an organized medical service, with one medical officer at least and’ one 
or more sanitary inspectors, it being understood that this staff will not neces- 
sarily be in permanent attendance at the aerodrome; 

(b) a place for medical inspection; 

(c) equipment for taking and dispatching suspected material for examina- 
tion in a laboratory, if such examination cannot be made on the spot; 

(d) facilities, in the case of necessity, for the isolation, transport, and care 
of the sick, for the isolation of contacts separately from the sick, and for 
carrying out any other prophylactic measure in suitable premises, either 
within the aerodrome, or in proximity to it; 

(e) apparatus necessary for carrying out disinfection, disinsectization, and 
deratization, if required, as well as any other measures laid down in the pres- 
ent convention. 

The aerodrome shall be provided with a sufficient supply of wholesome 
drinking water and with a proper and safe system for the disposal of excreta 
and refuse and for the removal of waste water. The aerodrome shall, as far 
as possible, be protected from rats. 


ARTICLE 6 


The medical officer of the sanitary aerodrome shall be an official of or ap- 
proved by the competent sanitary authority. 


ARTICLE 7 


Each high contracting party shall communicate, either to the Office Inter- 
national d'Hygiène Publique, or to the International Commission for Air 
Navigation, which will transmit to each other the information thus received, 
a list of its sanitary aerodromes in order that it may be brought to the knowl- 
edge of the other high contracting parties. The communication shall in- 
clude, in the case of each aerodrome, details as to its situation, its sanitary 
equipment, and its sanitary staff. 

The notification to the Office International d Hygiène Publique provided for 
in the present article, as well as in Articles 8, 37, 40, 58, 59, and 60 of the 
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present convention, may, in the case of those high contracting parties who 
have adhered to-the Pan American Sanitary Code, be made through the 
intermediary of the Pan American Sanitary Bureau. 


ARTICLE 8 


In order that a sanitary aerodrome may be designated as a local area for 
the purpose of notification of infectious diseases and for other purposes as 
provided by the present convention, it must be so organized that— 

1l.. the entry or exit of any person is under the supervision and control of 
the competent authority; 

2. in the case of a disease specified in aiste 18 of this convention occur- 
ring in the surrounding territory, access to the aerodrome by any route other 
than the air is forbidden to persons suspected of being infected, and measures 
are applied, to the satisfaction of the competent authority, with a view to 
preventing persons who are resident in or passing through the aerodrome 
from being exposed to the risk of infection, either .by contact with persons 
from outside or by any other means. 

In order that an authorized aerodrome which is not a sanitary aerodrome 
may similarly be designated a local area it is necessary, in addition, that it 
shall be so situated topographically as to be beyond all probable risk of infec- 
tion from without. 

The high contracting parties shall notify to the Office International d’Hy- 
giéne Publique aerodromes which have been constituted local areas in ac- 
cordance with the terms of the present article, and the Office International 
d’ Hygiène Publique will communicate the notification to the other high 
contracting parties and to the International Commission for Air Navigation. 


Section [I].—Aircraft Sanitary Documents 


ARTICLE 9 


The following entries shall be made in the journey logbook, under the 
heading ‘‘Observations’”’: 

1. Any facts relevant to public health which have arisen on the aircraft in 
the course of the voyage; 

2. Any sanitary measures undergone by the aircraft before departure or 
at places of call in application of the present convention; 

3. Information concerning the appearance in the country from which the 
aircraft is departing of any of the infectious diseases mentioned in Part III 
of the present convention. This entry is made with a view to facilitating 
the medical examinations which passengers arriving at aerodromes in an- 
other territory may be required to undergo. 

For this purpose, the government of any noninfected country in which one 
of the said diseases makes its appearance shall, in addition to other means 
by which it is already required to inform other countries of the outbreak of 
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such diseases and their nature, transmit the necessary information to the 
competent authorities of each of its authorized aerodromes. The latter shall 
enter the information in the journey log of any aircraft leaving the aero- 
drome during a period of 15 days from the date on which the information 
was first received. | | 

Aircraft shall not be required to carry bills of health. The entries made 
in the journey logbook in accordance with the terms of this article shall be 
verified and certified free of charge by the competent authority of the 
aerodrome, 


Section IUI.—Merchandise and Mail 
ARTICLE 10 


In addition to the measures prescribed in Articles 25, 29, 33, 42, 44, 47, 49, 
and 51 of the present convention, merchandise in aircraft.may be subjected 
to the laws of the country as regards measures to be applied to merchandise 
imported by whatever means of transport. 


ARTICLE 11 


Letters and correspondence, printed matter, books, newspapers, business 
documents, postal packages, and anything sent by post shall not be subject 
to any sanitary measure unless they contain articles coming within the terms 
of Article 33 of the present convention.. 


PART II 
SANITARY REGULATIONS GENERALLY APPLICABLE 
ARTICLE 12 


In the case of sanitary or authorized aerodromes, the medical officer at- 
tached to the aerodrome has the right, either before the departure or after 
the landing of aircraft, to proceed to inspect the sanitary condition of pas- 
sengers and crew, whenever circumstances justify this measure. 

This visit should, however, be so arranged in relation to the other ordinary 
administrative and customs operations as to avoid any delay or interference 
with the continuation of the voyage. No fees shall be charged for this in- 
spection. Reservation is made of the right of the Maritime and Quarantine 
Sanitary Board of Egypt to levy dues in accordance with its special powers. 


ARTICLE 13 


The competent authority of any aerodrome may, on the advice of the 
medical officer attached to the aerodrome, prohibit the embarkation of per- 
sons with symptoms of infectious disease, except in the case of the transport 
of sick persons by aircraft specially allocated for the purpose. 

In the absence of a medical officer, the competent authority of the aero- 
drome may defer the departure of such persons until the advice of a doctor 
has been obtained. 
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ARTICLE 14 


Aircraft in flight are forbidden to throw or to drop matter ihe sake of pro- 
ducing the outbreak of infectious disease. 


ARTICLE 15 


If the commander of the aircraft wishes to disembark a sick person, he 
shall, so far as he is able, notify the aerodrome of arrival in good time before 
landing. 

ARTICLE 16 


If there is on board an aircraft a case of an infectious disease, duly verified 
by the medical officer attached to the aerodrome, not being a disease specified 
in Part III of the present convention, the usual measures in force in the 
country in which the aerodrome is situated shall be applied. The sick per- 
son may be landed and, if the competent sanitary authority considers it 
desirable, isolated in a suitable place; the other passengers and the crew shall 
have the right to continue the voyage, after medical inspection and, if neces- 
sary, the carrying out of the appropriate sanitary measures. 

. Such of these sanitary measures as can be carried out at the aerodrome 
shall be so arranged in relation to the administrative and customs operations 
that the aircraft may be detained as short a time as possible. 


ARTICLE 17 


Except as expressly provided for in the present convention, aircraft shall 
be exempt from sanitary formalities at the aerodromes both of call and of 
final destination. 

PART OI 
SANITARY REGULATIONS APPLICABLE IN THE CASE OF CERTAIN DISEASES 


ARTICLE 18 


The diseases which are the subject of the special measures prescribed by 
this part of the convention are: Plague, cholera, yellow fever, exanthematous 
typhus, and smallpox. 

ARTICLE 19 


For the purposes of the present convention, the period of incubation is 
reckoned as: 
6 days in the case of plague; 
5 days in the case of cholera; 
6 days in the case of yellow fever; 
12 days in the case of exanthematous typhus; and 
14 days in the case of smallpox. 


ARTICLE 20 


The chief health authorities shall transmit to the sanitary and authorized 
aerodromes of their respective countries all information contained in the 
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epidemiological notifications and communications received from the Office 
International d'Hygiène Publique (and the regional bureaus with which it has 
made agreements for this purpose) in execution of the provisions of the 
International Sanitary Convention of June 21, 1926, which may affect the 
exercise of sanitary control in those aerodromes. 


ARTICLE 21 


The measures prescribed in this part of the convention shall be regarded as 
constituting a maximum, within the limits of which the high contracting 
parties may regulate the procedure which may be applied to aircraft. 

It is for each high contracting party to determine whether measures should 
be applied, within the limits of the present convention, to arrivals from a 
foreign local area or aerodrome. 

In this respect, information received and measures already applied shall, 
in accordance with Article 54 of the present convention, be taken into the 
fullest possible account. 


ARTICLE 22 


For the purpose of Part ITI of the present convention, a local area is con- 
sidered to be infected when the conditions specified in the International 
Sanitary Convention of June 21, 1926,* are applicable to it. 


CHAPTER I 


Measures APPLICABLE IN CASE OF PLAGUE, CHOLERA, TYPHUS, AND 
SMALLPOX 


SECTION I.—Measures on Departure 


ARTICLE 23 


The measures to be applied on the departure of aircraft from a local area 
infected by one of the diseases mentioned in this chapter are the following: 

1. Thorough cleansing of the aircraft, especially the parts liable to be 
contaminated ; 

2. Medical inspection of passengers and crew; 

3. Exclusion of any person showing symptoms of one of the diseases in 
question, as well as of persons in such close relation with the sick as to render 
them liable to transmit the infection of these diseases; 

* According to the terms of the International Sanitary Convention of June 21, 1926, Art. 
10 and the first paragraph of Art. 11, a local ares is considered “infested” by one of the dis- 
eases in question in the following circumstances: For plague and yellow fever, when the first 
case recognized as nonimported is reported; for cholera, when forming a ‘“‘foyer’’—that is, 
when the occurrence of new cases outside the Immediate surroundings of the first cases 
proves that the spread of the disease has not been confined to the place where it began; for 
exanthematous typhus and smalipoz, when they appear in epidemic form. [Footnote in the 


original. | 
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4. Inspection of personal effects, which shall only be accepted if in a rea- 
sonable state of cleanliness; 

5. In the case of plague, deratization, if there is any reason to suspect the 
presence of rats on board; 

6. In case of exanthematous typhus, disinsectization, limited to persons 
who, after medical inspection, are considered as likely to convey infection, 
and to their effects. i 

The aircraft’s papers shall be annotated in accordance with the require- 
ments of Article 9. 


SECTION Il.—Measures on Arrival 


ARTICLE 24 


Aircraft, even when coming from a local area infected by one of the 
diseases to which this chapter applies, may land at any authorized aero- 
drome. Nevertheless, each high contracting party, if epidemiological con- 
ditions demand such action, has the right to require aircraft coming from 
particular local areas to land at prescribed sanitary or authorized aero- 
dromes, account being taken of the geographical position of those aerodromes 
and of the routes followed by the aircraft, in such manner as not to hamper 
aerial navigation. 

The only measures which, if necessary, may be taken at authorized aero- 
dromes which are not also sanitary aerodromes are the medical inspection of 
crew and passengers and the landing and isolation of the sick. Passengers 
and crew may not move beyond the limits prescribed by the aerodrome au- 
thority except with the permission of the visiting medical officer. This re- 
striction may continue to be imposed on the aircraft at each landing place 
until it arrives at a sanitary aerodrome, where it will be subject to the 
measures laid down in this chapter. 


| ARTICLE 25 


The commander of the aircraft is required, on landing, to place himself at 
the disposal of the sanitary authority, to answer all requests for information 
affecting public health which are made to him by the competent service, and 
to produce the aircraft’s papers for examination. 

Should an aircraft, on entering a territory, land elsewhere than on a sani- 
tary or authorized aerodrome, the commander of the aircraft shall, if the 
aircraft comes from an infected local area or is itself infected, notify the 
nearest local authority to this effect, and the latter shall take such measures 
as are appropriate to the circumstances, being guided by the general prin- 
ciples on which the present convention is based, and shall, if possible, direct 
the aircraft to a sanitary aerodrome. No cargo shall be unloaded and no 
passenger or member of the crew may leave the vicinity of the aircraft with- 
out the permission of the competent sanitary authority. 
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ARTICLE 26 


In the application of the present convention, surveillance may not be re- 
placed by observation except— 

(a) in circumstances in which it would not be practicable to carry out 
surveillance with sufficient thoroughness; or | 

(b) if the risk of the introduction of infection into the country is consid- — 
ered to be exceptionally serious; or 

(c) if the person who would be subject to surveillance does not furnish 
adequate sanitary guarantees. 

Persons under observation or surveillance shall submit themselves to any 
examination which the competent sanitary authority may consider necessary. 


A. PLAGUE 
ARTICLE 27 


If there has not been a case of plague on board, the re measures which 
may be prescribed are— l 

1. Medical inspection of passengers and crew; 

2. Deratization and disinsectization, if in exceptional cases these opera- 
tions are considered necessary, and if they have not been carried out at the 
aerodrome of departure; 

3. The crew and passengers may be subjected to surveillance, not exceed- 
ing six days from the date on which the aircraft left the infected local area. 


ARTICLE 28 


If there is on board a recognized or suspected case of plague, the following 
measures are applicable: 

1. Medical inspection; 

2. The sick shall be immediately disembarked and isolated; 

3. All persons who have been in contact with the sick and those whom the 
sanitary authority has reasons to consider suspect shall be subject to sur- 
veillance for a period not exceeding six days from the date of arrival of the 
aircraft; 

4, Personal effects, linen, and any other articles which, in the opinion of 
the sanitary authority, are infected shall be disinsectized and, if necessary, 
disinfected; 

5, Any parts of the aircraft which are suspected of being ph shall be 
disinsectized ; 

6. The sanitary authority may carry out deratization, in ore 
cases, if there is any reason to suspect the presence of rats on board and if 
the operation was not carried out on departure. 


ARTICLE 29 


If the sanitary authority considers that merchandise coming from an area 
infected with plague may harbor rats or fleas, such merchandise shall not be 
discharged except with the necessary precautions. 
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B. CHOLERA 
ARTICLE 30 


If there has not been a case of cholera on board, the only measures which 
may be prescribed are— 

1. Medical inspection of passengers and crew; 

2. Surveillance of passengers and crew for a period not exceeding five days 
from the date on which the aircraft left the infected local area. 


ARTICLE 31 


If a case of disease presenting clinical signs of cholera appears on board 
during the voyage, the aircraft shall be subject, at places of call or on arrival, 
to the following procedure: 

1. Medical inspection; 

2. The sick shall be immediately disembarked and isolated; 

3. The crew and passengers shall be kept under surveillance for a period 
not exceeding five days from the date of arrival of the aircraft; 

4. Personal effects, linen, and all other articles which, in the opinion of the 
sanitary authority, are infected shall be disinfected; 

5. The parts of the aircraft which have been occupied by the sick or which 
are regarded as liable to have been infected shall be disinfected; 

6. When the drinking water on board is considered suspect, it shall be 
disinfected and, if practicable, emptied out and replaced, after the disinfec- 
tion of the container, by wholesome water. 

in countries in which investigation for detection of carriers of the cholera 
vibrio is prescribed for the inhabitants, persons arriving by aircraft who 
wish to remain in the country shall submit to the obligations imposed on the 
inhabitants under the same circumstances. 


ABTIOLE 32 


Persons producing proof that they have been vaccinated against cholera 
within less than six months and more than six days may be subjected to 
surveillance only. 

Proof shall consist of a written certificate signed by a doctor whose signa- 
ture shall be officially authenticated; or, failing such authentication, the 
certificate shall be countersigned by either (a) the medical officer attached 
to a sanitary aerodrome, or (6) a person, other than the person performing 
the vaccination, who is authorized to witness an application for a passport 
under the regulations of the country. 


ARTICLH 33 


The unloading from aircraft of the following fresh foods may be prohibited: 
Fish, shellfish, fruit, and vegetables coming from a local area infected with 
cholera. 
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C. EXANTHEMATOUS TYPHUS 
ARTICLE 34 


(a) If there has not been a case of typhus on board, no sanitary measure 
may be carried out save those prescribed in Article 52 of the present con- 
vention, for persons who have within twelve days left a local area where 
exanthematous typhus is epidemic. 

(b) The following measures are applicable if there is a case of exanthema- 
tous typhus on board: 

1. Medical inspection; 

2. The sick shall be immediately disembarked, isolated, and deloused; __ 

3. Any person suspected of harboring lice or having been exposed to in- 
- fection shall also be deloused and may be subjected to surveillance for a 
period not exceeding twelve days, reckoned from the date of delousing; 

4. Linen, personal effects, and other articles which the sanitary authority 
considers to be infected shall be disinsectized; 

5. The parts of the aircraft which have been occupied by persons suffering . 
from typhus and which the sanitary authority considers to be infected shall 
be disinsectized. 


D. SMALLPOX 


ARTICLE 35 


(a) If there has not been a case of smallpox on board, no sanitary measure 
may be carried out save in the case of persons who have within fourteen days 
left a local area where smallpox is epidemic and who, in the opinion of the 
sanitary authority, are not sufficiently immunized. Such persons may be 
subjected, without prejudice to the terms of Article 52, to vaccination, or to 
, surveillance, or to vaccination followed by surveillance, the period of which 
shall not exceed fourteen days from the date of arrival of the aircraft. 

(b) The following measures are applicable if there is a case of smallpox on 
board: 

1. Medical inspection; 

2. The sick shall be immediately disembarked and isolated; 

3. Other persons who there is reason to believe have been exposed to in- 
fection and who, in the opinion of the sanitary authority, are not sufficiently 
immunized, may be subjected to the measures provided in paragraph (a) of 
this article; 

4. Linen, personal effects, and other articles which the sanitary authority 
considers to have been recently infected shall be disinfected; 

5. The parts of the aircraft which have been occupied by persons suffering 
from smallpox and which the sanitary authority considers to be infected 
shall be disinfected. ; 

For the purposes of this article, persons shall be considered immune (a) 
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if they can produce proof of a previous attack of smallpox or if they have 
been vaccinated within less than three years and more than twelve days, or 
(b) if they show local signs of early reaction attesting an adequate immunity. 
Apart from cases where these signs are present, proof shall be afforded by a 
written certificate of a doctor, authenticated in the manner prescribed in the 
second paragraph of Article 32. | 


CHAPTER II 
MEASURES APPLICABLE IN Case oF YELLOW FEVER 
SECTION I.—General Provisions 


ARTICLE 36 


In territories where endemicity of yellow fever is suspected, the high 
contracting parties shall take the necessary steps to ascertain whether yellow 
fever exists in their territory in a form which, though not clinically recog- 
“nizable, might be revealed by biological examination. 


ARTICLE 37 


Independently of the notification of the cases of and circumstances relating 
to recognized cases of yellow fever, as laid down in Articles 1, 2, 3, 4, 5, and 8 
of the International Sanitary Convention of June 21, 1926, each high con- 
tracting party undertakes to notify immediately to the other high contract- 
ing parties and at the same time to the Office International d Hygiéne Publique 
(either directly or indirectly through the regional bureaus with which it has 
made agreements for this purpose) the discovery in its territory of the 
actual existence of yellow fever in the above-mentioned form. 


Section II.—Provistons Concerning Regions in Which Yellow Fever Is Dis- 
covered or Exists in the Endemic Form 


ARTICLE 38 


Notwithstanding Article 4 of the present convention and subject to the 
terms of Article 46 hereafter, every aerodrome which receives aircraft to 
which Article 1, I, second paragraph, applies and which is situated in a 
region, that is to say, a part of a territory, in which yellow fever exists in a 
form clinically or biologically recognizable, shall become a sanitary aero- 
drome as defined in the present convention and, in addition, shall be— 

(a) situated at an adequate distance from the nearest inhabited center; 

(b) provided with arrangements for a water supply completely protected 
‘against mosquitoes, and kept as free as possible from mosquitoes by sys- 
tematic measures for the suppression of breeding places and the destruction 
of the insects in all stages of development; 

(c) provided with mosquito-proofed dwellings for the crews of the aircraft 
and for the staff of the aerodrome; 
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(d) provided with a mosquito-proofed dwelling in which passengers can 
be accommodated or hospitalized when it is necessary to apply the measures 
specified in Articles 42 and 44 below. 


ARTICLE 39 


If, in the region where yellow fever has occurred or exists in an endemic 
form, there is not already an aerodrome fulfilling the conditions specified in 
the preceding article, all aerial navigation from this region to any other 


territory shall be suspended until such an aerodrome has been established. 


ARTICLE 40 


Every serodrome established and equipped in accordance with the 
provisions of Article 38 above shall be called an ‘“‘anti-amaril” aerodrome and 
shall be deemed to be a separate local area, The creation of such an aero- 
drome shall be notified, by the high contracting party in whose territory it is 
situated, to the other high contracting parties and either to the Office Inter- 
national d'Hygiène Publique or to the International Commission for Air 
Navigation, under the conditions laid down in Article 7. Consequent on 
this notification, the declaration of the presence of yellow fever in an 
adjacent town or village or in another local area shall not apply to the 
aerodrome, and the aerodrome shall not be declared infected unless yellow 
fever occurs among the persons residing therein. ` . 


ARTICLE 41 


If an anti-amaril aerodrome becomes an infected local area, aerial naviga- 
tion from that aerodrome to any other territory shall be discontinued until 
all measures have been taken to free it from infection and all risk of the 
spread of the yellow fever has ceased. 

ARTICLE 42 


Where the anti-amaril aerodrome is not infected, but yellow fever exists 


in the region, the following measures shall be taken on the departure, or, in. 


any event, as late as possible before the departure, of an aircraft: 

1. Inspection of the aircraft and cargo to insure that they do not contain 
mosquitoes and, if necessary, disinsectization. A record of this inspection 
and any action taken shall be entered in the journey logbook; 

2.: Medical inspection of passengers and crew; those who are suspected 


to be suffering from yellow fever or in whose case it has been duly established. 


that they have been exposed to the infection of yellow fever shall be required 
to remain under observation either within the precincts of the aerodrome or 
elsewhere, under conditions approved by the sanitary authority, until six 
days have elapsed since the last day on which they were exposed to infection; 

3. The names of the. passengers and crew shall be entered in the journey 


logbook, together with the relevant information with regard to their exposure: 


ps 
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to infection and the period and conditions of evens which they have 
undergone prior to departure. 


ARTICLE 43 


Aircraft in transit, not coming from a region in which yellow fever exists 
and landing for the purpose of taking in supplies in an anti-amaril aerodrome, 
shall be exempt from the prescribed sanitary measures on leaving that 
aerodrome. In the further course of the voyage they shall not be subject 
to the provisions of this chapter, provided that the fact that they have called 
at an anti-amaril aerodrome for the sole purpose of taking in supplies is 
entered in the journey logbook. 


ARTICLE 44 


Aircraft to which Article 1, I, second paragraph, of the present convention 
applies, flying between two regions where yellow fever exists, must depart 
from and land at an anti-amaril aerodrome in these regions. Passengers, 
crew, and cargo shall not be disembarked or embarked except at an anti- 
amaril aerodrome. 

During the voyage between these aerodromes, aircraft may land for the 
purpose of taking in supplies in any aerodrome not situated within a region 
where yellow fever exists. 

The measures to be taken on arrival at the anti-amaril aerodrome are the- 
following: 

1. Inspection of the aircraft and cargo to insure that they do not contain 
mosquitoes and, if necessary, disinsectization; 

2. Medical examination of passengers and crew to ascertain that they are 
free from symptoms of yellow fever. 

If a person is suspected to be suffering from yellow fever, or if it has not 
been established to the satisfaction of the sanitary authority of the aero- 
drome of arrival that a person has completed a period of six days since pos- 
sible exposure to infection, he may be subjected to observation, either within 
the precincts of the aerodrome or elsewhere, under conditions approved by 
the sanitary authority, for a period not exceeding six days, reckoned from the 
last day on which that person could have been infected. 


ARTICLE 45- 


Aircraft having departed from an anti-amaril aerodrome in a region where 
yellow fever exists and arriving at a region where yellow fever does not exist 
shall be subject to the provisions of Sections IIT and IV below. 


ARTICLE 46 


For the purposes of local aerial navigation, nothing in this section shall be 
deemed to prevent the governments of neighboring territories in which 
yellow fever is found or exists endemically from establishing or employing, 
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by mutual agreement, aerodromes which are not anti-amaril aerodromes, for 
the needs of aerial navigation exclusively between these territories. 


Suction IIl.—Provisions in Respect of Territories or Regions in Which Yellow 
Fever Does Not Exist, but in Which There May Be Conditions Which 
Permit of Its Development 
ARTICLE 47 


In territories or regions where yellow fever does not exist, but where there 
may be conditions which permit of its development, the measures which 
may be taken on the arrival of an aircraft at a sanitary aerodrome are the 
following: 

1. Inspection of aircraft and cargo to insure that they do not contain 
mosquitoes and, if necessary, disinsectization ; 

2. Medical examination of passengers and crew n ascertain that they are 
free from symptoms of yellow fever. 

If a person is suspected to be suffering from veils fever, or if it has not 
_ been established, to the satisfaction of the sanitary authority of the aero- 
drome, that a person has completed a period of six days since possible expo- 
sure to infection, he may be subjected to observation either within the 
precincts of the aerodrome or elsewhere, under conditions approved by the 
sanitary authority, for a period not exceeding six days, reckoned from the 
last day on which that person could have been infected. 


ÅRTICLE 48 


The high contracting parties undertake, save in exceptional circumstances 
which will require to be justified, not to invoke sanitary reasons for pro- 
hibiting the landing in the territories referred to in Article 47 of aircraft 
coming from regions where yellow fever exists, provided that the provisions 
of Section H of this chapter, particularly those concerning the measures to 
be taken on departure, are observed there. 


ARTICLE 49 


Nevertheless, the high contracting parties may designate particular 
sanitary aerodromes as those at which aircraft from territories where yellow 
fever exists shall land for the purpose of disembarking passengers, crew, or 
cargo. 


SECTION IV.—Provisions in Respect of Territories or Regions Where the Con- 
ditions Do Not Permit of the Development of Y ellow ‘Fever 
ARTICLE 50 


In territories or regions where the conditions do not permit of the develop- 
ment of yellow fever, aircraft coming from regions where yellow fever oxists 
may land on any sanitary or authorized aerodrome. 
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ARTICLE 51 


The measures to be taken on arrival are the following: 

1. Inspection of the aircraft and cargo to insure that they do not contain 
mosquitoes and, if necessary, disinsectization; 

2. Medical inspection of passengers and crew. 


CHAPTER III 
GENERAL PROVISIONS 


ARTICLE 52 


Persons who arrive in aircraft in the territory of any high contracting 
party, and who have been exposed to risk of infection by one of the diseases 
referred to in Article 18 of the present convention and who are within the 
period of incubation, may, subject to the provisions of Chapter II of this 
part, be subjected to surveillance until the termination of that period. 

In the case of cholera and smallpox, the provisions of Articles 32 and 35, 
relating to immunized persons, equally apply to action under this article. 


ARTICLE 53 


Persons who, on their arrival at an aerodrome, are considered, under the 
terms of this part, liable to surveillance up to the expiration of the period 
of incubation of the disease, may nevertheless continue the voyage, on 
condition that the fact is notified to the authorities of subsequent landing 
places and of the place of arrival, either by means of an entry in the journey 
logbook as prescribed in Article 9 of the present convention, or by some other 
method sufficient to secure that they can be subjected to medical inspection 
in any subsequent aerodromes on the route. 

Persons who are liable to observation under the terms of Articles 26, 44 
(fourth paragraph), and 47 (second paragraph) of this convention, shall not 
be authorized until the expiration of the period of incubation to continue 
their voyage except, in the case of diseases other than yellow fever, with the 
approval of the sanitary authorities of the place of their destination. 


ARTICLE 54 


In applying sanitary measures to an aircraft coming from an infected local 
area, the sanitary authority of each aerodrome shall, to the greatest possible 
extent, take into account all measures which have already been applied on 
the aircraft, in another sanitary aerodrome abroad or in the same country, 
and which are duly noted in the journey logbook referred to in Article 9 of 
the present convention, 

Aircraft coming from an infected local area which have already been 
subjected to satisfactory sanitary measures shall not be subjected to these 
measures a second time on arrival at another aerodrome, whether the latter 
belongs to the same country or not, provided that no subsequent incident 
has occurred which calls for the application of the sanitary measures in 
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question and that the aircraft has not called at an infected aerodrome except 
tó take in fuel. 


ARrticun 55 


The aerodrome authority applying sanitary measures shall, whenever 
requested, furnish free of charge to the commander of the aircraft or any 
other interested person a certificate specifying the nature of the measures, 
the methods employed, the parts of the aircraft treated, and the reason why 
the measures have been applied. 

The authority shall also issue, on demand and without charge, to pas- 
sengers arriving by an aircraft in which a case of one of the infectious diseases 
referred to in Article 18 has occurred, a certificate showing the date of their 
arrival and the measures to which they and their luggage have been sub- 
- jected. ` 
ARTICLE 56 


Save as expressly provided in the present convention, aircraft shall not 
be detained for sanitary reasons. 

If an aircraft has been occupied by a person suffering from plague, cholera, 
yellow fever, exanthematous typhus, or smallpox, its detention shall be 
limited to the period strictly necessary for it to undergo the prophylactic 
measures applicable to the aircraft in the case of each disease referred to in 
the present convention. 


ARTICLE 57 


Subject to the provisions of Chapter IT of the present convention and 
particularly those of Article 47, any aircraft which does not wish to submit 
to the measures prescribed by the aerodrome authority, in virtue of the 
provisions of the present convention, is at liberty to continue its voyage. 
It may not, however, land in another aerodrome of the same gousi; except 
for purposes of taking in supplies. 

An aircraft shall be permitted to land goods on condition that it is isolated 
and that the goods are subjected, if necessary, to the measures laid down in 
Article 10 of the present convention. 

Aircraft shall also be permitted to disembark passengers at their request, 
on the condition that such passengers submit to the measures prescribed 
by the sanitary authority. 

Aircraft may also take in fuel, replacements, food, and water while remain- 
ing in isolation. 


PART IV 
FINAL PROVISIONS 
ARTICLE 58 


Any two or more high contracting parties have the right to conclude be- 
tween themselves, on the basis of the principles of the present convention, 
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special agreements relating to particular points concerning aerial sanitary 
measures, notably as regards the application within their territories of 
Chapter II of Part III. 

These agreements, as well as those referred to in Article 46, shall be noti- 
fied, as soon as they come into force, either to the Office International d’ Hy- 
giéne Publique, or to the International Commission for Air Navigation, under 
the conditions laid down in Article 7. 


ARTICLE 59 


The high contracting parties agree to seek the opinion of the Permanent 
Committee of the Office International d Hygiène Publique, before having re- 
course to any other procedure, should any disagreement arise between them 
as to the interpretation of the present convention. 


` ARTICLE 60 


Without prejudice to the provisions of the last paragraph of Article 12, 
the high contracting parties undertake to apply the same tariff of charges to 
the aircraft of other high contracting parties as they apply to their own na- 
tional aircraft for sanitary operations in their aerodromes. 

This tariff shall be as moderate as possible and shall be notified either to 
the Office International d Hygiène Publique or to the International Commis- 
sion for Air Navigation, under the conditions laid down in Article 7. 


ARTICLE 61 


Any high contracting party which desires to introduce modifications in the 
present convention shall communicate its proposals to the Government of the 
Netherlands. The latter will inform the Office International @ Hygiène 
Publique, which, if it thinks fit, will prepare a protocol amending the conven- 
tion and will transmit it to the Government of the Netherlands. 

The Government of the Netherlands will submit, by dated circular letter, 
the text of the said protocol to the governments of the other high contracting 
parties, asking them if they accept the proposed modifications. The ac- 
cession of a high contracting party to these modifications will result either 
from explicit approval given to the Government of the Netherlands or from 
the fact that it refrains from notifying the latter of any objections within 
twelve months from the date of the cireular letter above referred to. 

When the number of expressed or tacit accessions represents at least two- 
thirds of the governments of the high contracting parties, the Government of 
the Netherlands will certify the fact by means of a procès-verbal which it will 
communicate to the Office International d Hygiène Publique and to the gov- 
ernments of all the high contracting parties. The protocol will enter into 
force between the high contracting parties mentioned in the said procès- 
verbal, after a period of six months from the date of the procés-verbal. The 
present convention will continue to be applied without modification. by the 
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other high contracting parties until such time as they shall have acceded to 
the protocol. 


ARTICLE 62 


The present convention shall bear today’s date and may be signed within 
one year from this date. 


ARTICLE 63 


‘The present convention shall be ratified and the ratifieations shall be de- 
posited with the Government of the Netherlands as soon as possible. 

As soon as ten ratifications have been deposited, the Government of the 
Netherlands will draw up a procès-verbal and transmit copies of the procès- 
verbal to the governments of the high contracting parties and to the Office 
International d Hygiène Publique. This convention shall come into force on 
the one hundred and twentieth day after the date of the said procés-verbal. 

Each subsequent deposit of ratification will be notified by a procès-verbal 
prepared and communicated according to the procedure indicated above. 
This convention shall come into force in regard to each of the high contract- 
ing parties on the one hundred and twentieth day following the date of the 
procès-verbal attesting the deposit of its ratification. 


ARTICLE 64 


Countries which have not signed the present convention shall be allowed 
to accede to it at any time after the date of the procés-verbal recording the 
deposit of the first ten ratifications. 

Each accession shall be effected by a notification through the diplomatic 
channel addressed to the Government of the Netherlands. The latter will 
deposit the document of accession in its archives and will forthwith inform 
the governments of all the countries participating in the convention, as well 
as the Office International d Hygiène Publique, informing them at the same 
time of the date of the deposit of the accession. Each accession shall come 
into force on the one hundred and twentieth day from that date. 


ARTICLE 65 


Any high contracting party may declare, at the time of its signature, rat- 
ification, or accession, that its acceptance of this convention does not bind 
any or all of its colonies, protectorates, territories beyond the sea, or terri- 
tories under its suzerainty or mandate. In that event the present conven- 
tion shall not apply to any territories named in such declaration. 

Any high contracting party may give notice to the Government of the 
Netherlands at any subsequent date that it desires that the present conven- 
tion shall apply to any or all of its territories which have been made the sub- 
ject of a declaration under the preceding paragraph. In that case, the 
convention shall apply to all the territories named in such notice on the one 
hundred and twentieth day from the date of the deposit of the notification 
in the archives of the Government of the Netherlands. 
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Any high contracting party may likewise declare, at any time after the 
expiration of the period mentioned in Article 66, that it desires that the 
present convention shall cease to apply to any or all of its colonies, protec- 
torates, territories beyond the sea, or territories under its suzerainty or 
mandate. The convention shall in that case cease to apply to the territories 
named in such declaration one year after the date of deposit of this declara- 
tion in the archives of the Government of the Netherlands. 

The Government of the Netherlands will inform the governments of all 
countries participating in the present convention, as well as the Office In- 
ternational d’ Hygiène Publique, of the notifications and declarations made in 
pursuance of the above provisions, informing them at the same time of the 
date of their deposit in its archives. 


ARTICLE 66 


The government of each country participating in the present convention 
may, at any time after the convention has been in force for that country for 
five years, denounce it by notification in writing addressed to the Govern- 
ment of the Netherlands through the diplomatic channel. The latter wil 
deposit the act of denunciation in its archives; it will forthwith inform the 
governments of all the countries participating in the convention, as well as 
the Office International d Hygiène Publique, and will at the same time notify 
them of the date of such deposit; each denunciation will come into force one 
year after that date. 


ARTICLE 67 - 


The signature of the present convention shall not be accompanied by any 
reservation which has not previously been approved by the high contracting 
parties who are already signatories. Moreover, ratifications or accessions 
cannot be accepted if they are accompanied by reservations which have not 
previously been approved by all the countries participating in the conven- 
tion. 

In virtue of which the respective plenipotentiaries have signed the present 
convention. 

Done at The Hague, April 12, 1933, in a single original copy, which shall 
remain deposited in the archives of the Government of the Netherlands and 
of which certified true copies shall be sent through diplomatic channels to 
each of the high contracting parties. 


For the Union of South Africa: 
A. J. BOSMAN 
© For Germany: 
JULIUS Graf von ZecH-BURKERSRODA . 
For the United States of Amertca: 
(1) With reference to Article 61 no amendments to the convention will be 
binding on the Government of the United States of America or territory sub- 
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ject to its jurisdiction unless such amendments be accepted by the Govern- 
ment of the United States of America. 

(2) The Government of the United States of America reserves the right 
to decide whether, from the standpoint of the measures to be applied, a for- 
eign district is to be considered as infected, and to decide what requirements 
shall be applied under special circumstances to aircraft and personnel ar- 
riving at an aerodrome in the United States of America or territory subject 
to its jurisdiction. 

GRENVILLE T. EMMET 

For Australia: 

In signing the present convention in respect of the Commonwealth of 
Australia I declare that my signature is subject to the following reservation: 

“His Majesty’s Government in the Commonwealth of Australia reserve 
the right to accept only those certificates which are signed by a recognized 
official of the Public Health Service of the country concerned, and which 
carry within the text of the certificate an intimation of the office occupied 
by the person signing the certificate, if the circumstances appear to be such 
that certificates delivered under the conditions laid down in Article 32 of the 
convention do not provide all the necessary guarantees.” 

In accordance with the provisions of Article 65, I further declare that the 
acceptance of the convention does not bind the territories of Papua and Nor- 
folk Island or the Mandated Territories of New Guinea and Nauru. 


HUBERT MONTGOMERY 
For Austria: 

GEORG ALEXICH 
For Belgium: 

Cu. MASKENS 
For Egypt: 

HAFEZ AFIFI 
For Spain: 

J. GÓMEZ OCERIN 
For France: 

VITROLLES 
For Morocco: 

VITROLLES 
For Tunisia: 

- VITROLLES 

For Syria: 

VITROLLES 
For the Lebanon: 

VITROLLES 
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For Great Britain and Northern Ireland, as well as all parts of the British 
Empire not separate members of the League of Nations: 

In accordance with the provisions of paragraph 1 of Article 65 of the con- 
vention I hereby declare that my signature does not include Newfoundland 
or any British colony or protectorate or any mandated territory in respect 
of which the mandate is exercised by His Majesty’s Government in the 
United Kingdom.® 


Ono Russe. 


For Greece: 
TRIANTAFYLLAKOS 


For the Irish Free State: 
O’ KELLY DE GALLAGH 


For Italy: 
Francesco Maria TALIANI 


For Monaco: 
HENRI E. Rey 


For New Zealand: 
Opo RUSSELL 


For the Netherlands, 
excepting Netherland India, Surinam, and Curaçao: 
BEELAERTS VAN BLOKLAND 


For Poland: 
W. BABINSKI 


For Rumania: 
Gr. BILCIURESCO 


For Sweden: 
ADLERCRBUTZ 


RATIFICATIONS AND ACCESSIONS 


Ratifications: Monaco, June 11, 1934; Egypt, Aug. 8, 1934; The Nether- 
lands, Sept. 18, 1984; United Kingdom of Great Britain and Northern 


3 By virtue of a notification given to the Netherlands Government by the British Govern- 
ment on Apr. 3, 1935, in accordance with the second paragraph of Art. 65 of the convention, 
the convention applied, from Aug. 1, 1935, to the Bahamas; Barbados; Bermuda; British 
Guiana; British Honduras; Cyprus; Falkland Islands and Dependencies; Gold Coast: (a) 
Colony, (b) Ashanti, (c) Northern Territories, (d) Togoland under British mandate; Hong 
Kong; Kenya (Colony and Protectorate); Leeward Islands; Antigua, Dominica, Montserrat, 
St. Christopher and Nevis, Virgin Islands; Malay States: (a) Federated Malay States: Negri 
Sembilan, Pahang, Perak, Selangor; (b) Unfederated Malay States: Johore, Kedah, Kelan- 
tan, Perlis, Trengganu and Brunei; Mauritius; Nigeria: (a) Colony, (b) Protectorate, (c) 
Cameroons under British mandate; State of North Borneo; Nyasaland Protectorate; Pales- 
tine (excluding Trans-Jordan) ; Sarawak; Sierra Leone (Colony and Protectorate); Southern 
Rhodesia; Straits Settlements; Tanganyika Territory; Trans-Jordan; Uganda Protectorate; 
Zanzibar Protectorate.—-Eprror. 
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Ireland, Sept. 15, 1934; Syria, Nov. 28, 1934; Lebanon, Nov. 28, 1934; 
Australia, Feb. 18, 1935; Morocco, March 13, 1935; Tunis, March 13, 1935; 
Rumania, March 25, 1935; Germany, April 17, 1935; Austria, May 29, 1935; 
Poland, June 22, 1935; Italy, Aug. 15, 1935; United States,‘ July 25, 1935; 
Belgium, Oct. 28, 1935. 

Accessions: Bolivia, April 3, 1935; Brazil,* April 3, 1935; Chile, April 12, 
1935; Iraq,® April 3, 1935; Sudan, April 3, 1935; Turkey, July 17, 1935. 


THE DEPARTMENT OF STATE 


Wasuineton, D. C. November 28, 1986 
MARRIAGE OF FOREIGN SERVICE OFFICERS WITH FOREIGN WIVES 


To American Diplomatic and Consular Officers. 
SIRS: 


Those officials in the Department and the Service who are regarded as 
authoritative sources for an expression of opinion as to the attitude of the 
Department and the possible effect upon the career of officers who contract 
marriage with aliens are approached from time to time for advice by those 
who contemplate taking this step. The simple fact that'these questions are 
asked indicates a widespread, though perhaps not deep, realization that 
marriages of this sort have been open to question.” 

The Department has felt loath to take any steps which might be considered 
drastic and has fully realized the problems of those who by reason of long 
continued residence away from the land of their birth and separation from 
former acquaintances often find it increasingly difficult to contract marriages 
with Americans. These cases have been viewed with sympathy and toler- 
ance has always governed when marriages with aliens in these circumstances 
have resulted. There has been, moreover, a full appreciation by the De- 
partment of the fact that in the past certain men, themselves of unquestioned 
ability, have reached high position in the Service and have been aided by the 


‘Subject to the two reservations made at the time of signing the convention on April 6, 
1984 (see p. 47, supra). 

ë Subject to the following reservations: 

[Translation] 

(a) As regards Article 61, amendments to the convention which may become obligatory on 
the Brazilian Government must in the first place be accepted by the Brazilian Government. 

(b) The Brazilian Government reserves the right to determine whether, from the point of 
view of the measures to be applied, a foreign area must be considered to be infected, and to 
prescribe the measures to be adopted, under the special circumstances, in regard to aircraft 
and persons arriving in a Brazilian aerodrome. 

* Subject to the following reservation: 

The Government of Iraq reserves the right to accept only those certificates which are 
signed by a recognized official of the Public Health Services of the country concerned, and 
which carry within the text of the certificate an intimation of the office occupied by the per- 
gon signing that certificate, if the circumstances appear to be such that certificates delivered 
under the conditions laid down in Article 32 of the convention do not provide all the neces- 
sary guarantees, 
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valiant, loyal women of foreign birth to whom’ they were married. In the 
present condition of world affairs, however, any tendency further to increase 
the number of marriages of this character must be regarded with concern. 

A recent checkup on persons who are married to persons of foreign birth 
reveals a state of affairs that cannot be regarded with approbation. It may 
not be generally realized that eighteen percent of Foreign Service officers of 
career are married to women not of American birth; while twenty-seven per- 
cent of clerks have taken this same step. 

A full realization on the part of all members of the Foreign Service must 
be had that the Foreign Service offers advantages sufficient certainly to ex- 
pect of them sacrifices when the good of that Service as a Service is consid- 
ered and a definite sense of obligation to the Service is expected and must be 
insisted upon. 

Other nations have been faced with this problem of alien marriages and 
have felt compelled to meet the question by considered instructions of their 
own. A failure to realize the importance attached to a marriage with one 
not of American nationality, has already operated unfavorably in the case 
of some whose assignments to particularly interesting duty have had to be 
given up because it was considered impracticable and inadvisable, if not even 
impossible, to make the assignments, notwithstanding the ability of the 
officers concerned and the opportunities for advancement such an assign- 
ment offered them. | 

The situation has at last reached such proportions in the Foreign Service 
that definite action cannot longer be delayed and under date of November 
17, 1936, the President issued the following Executive Order: 

By virtue of the authority vested in me by Section 1752 of the Revised Statutes (U. 8. C., 


Title 22, Section 182) I hereby prescribe Section XV1-21 of the Instructions to Diplomatic 
Officers and Section 459 of the Consular Regulations of the United States to read as follows: 


“Before contracting marriage with a person of foreign nationality each Foreign Serv- 
ice officer ghall request and obtain permission so to do from the Secretary of State un- 
der such instructions as may be issued by him, and any officer who shall contract 
marriage with an alien without obtaining in advance the authorization of the Secretary 
of State shall be deemed guilty of insubordination and shall be separated from the 
Service. Each request for permission to marry an alien shall be accompanied by the 
officer’s resignation from the Foreign Service for such action as may be deemed ap- 
propriate. 

“No person married to an alien shall be designated to take the entrance examinations 
for the Foreign Service. 

“This regulation is based wpon the principle that officers of the Foreign Service are 
expected to be available in the discretion of the President for duty in any country or in 
any part of the world, and that anything which detracts from the availability of in- 
dividual officers has an adverse effect upon their usefulness and upon the efficiency of 
the Service. 


FRANKLIN D. Roosmva.t.” 
Very truly yours, 
(Signed) R. Watton MOORE 
Acting Secretary of State 


INTER-AMERICAN CONFERENCE FOR THE MAINTENANCE 
OF PEACE! 


Buenos Aires, December 1-23, 1936 


CONVENTION FOR THE MAINTENANCE, PRESERVATION AND 
- REËSTABLISHMENT OF PEACE 


The Governments represented at the Inter-American Conference for the 

Maintenance of Peace, 
CONSIDERING: 

That according to the statement of Franklin D. Roosevelt, President of the 
United States, to whose lofty ideals the meeting of this Conference is due, 
the measures to be adopted by it ‘‘would advance the cause of world peace, 
inasmuch as the agreements which might be reached would supplement and 
reinforce the efforts of the League of Nations and of all other existing or fu- 


- ture peace agencies in seeking to prevent war”; 


That every war or threat of war affects directly or indirectly all civilized 
peoples and endangers the great principles of liberty and justice which con- 
stitute the American ideal and the standard of American international policy; 

That the Treaty of Paris of 1928 (Kellogg-Briand Pact) has been accepted 
by almost all the civilized states, whether or not members of other peace 
organizations, and that the Treaty of Non-Aggression and Conciliation of 
1933 (Saavedra Lamas Pact signed at Rio de Janeiro) has the approval of 
the twenty-one American Republics represented in this Conference, 

Have resolved to give contractual form to these purposes by concluding the 
present convention, to which end they have appointed the plenipotentiaries 
hereafter mentioned: 


Argentina: Honduras: 
Carlos Saavedra Lamas, Antonio Bermúdez M., 
Roberto M. Ortiz, Julián López Pineda. 
Miguel Angel Cáreano, Costa Rica: 


José Maria Cantilo, 
Felipe A. Espil, 
Leopoldo Melo, 


Manuel F. Jiménez, 
Carlos Brenes. 


Isidoro Ruiz Moreno, Venezuela: 

Daniel Antokoletz, Caracciolo Parra Pérez, 

Carlos Brebbia, Gustavo Herrera, 

César Días Cisneros. Alberto Zerega Fombona. 
Paraguay: Peru: 

Miguel Angel Soler, Carlos Concha, 

J. Isidro Ramírez. Alberto Ulloa, 


1 Texts reprinted from authentic copies in files of the Department of State, Washington. 
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Felipe Barreda Laos, 
Diémedes Arias Schreiber. 
El Salvador: 
Manuel Castro Ramírez, 
Maximiliano Patricio Brannon. 
Meztco: 
Francisco Castillo Nájera, 
Alfonso Reyes, 
Ramén Beteta, 
Juan Manuel Alvarez del Castillo. 
Brazil: 
José Carlos de Macedo Soares, 
Oswaldo Aranha, 
José de Paula Rodrigues Alves, 
Helio Lobo, 
Hildebrando Pompeu Pinto 
Accioly, 
Edmundo da Luz Pinto, 
Roberto Carneiro de Mendonga, 
Rosalina Coelho Lisboa de Miller, 
Maria Luiza Bittencourt. 
Uruguay: 
José Espalter, 
Pedro Manini Rfos, 
Eugenio Martinez Thedy, 
Juan Antonio Buero, 
Felipe Ferreiro, 
Andrés F. Puyol, 
Abalcdzar García, 
José G. Antufia, 
Julio César Cerdeiras Alonso, 
Gervasio Posadas Belgrano. 
Guatemala: 
Carlos Salazar, 
José A. Medrano, 
Alfonso Carrillo. 
Nicaragua: 
Luis Manuel Debayle, 
José Maria Moncada, © 
Modesto Valle. 
Dominican Republic: 
Max Henríquez Ureña, 
Tulio M. Cestero, 
Enrique Jiménez. 


Colombia: 
Jorge Soto del Corral, 
Miguel López Pumarejo, 
Roberto Urdaneta Arbeláez, 
Alberto Lleras Camargo, 
José Ignacio Díaz Granados. 
Panama: 
Harmodio Arias M., 
Julio Fábrega, 
Eduardo Chiari. 
United States of America: 
Cordell Hull, 
Sumner Welles, 
Alexander W. Weddell, 
Adolf A. Berle, Jr., 
Alexander F. Whitney, 
Charles G. Fenwick, 
Michael Francis Doyle, 
Elise F. Musser. 
Chile: 
Miguel Cruchaga Tocornal, 
Luis Barros Borgofio, 
Félix Nieto del Rio, 
Ricardo Montaner Bello. 
Ecuador: 
Humberto Albornoz, 
Antonio Pons, 
José Gabriel Navarro, 
Francisco Guarderas, 
Eduardo Salazar Gómez. 
Bolivia: 
Enrique Finot, 
David Alvéstegul, 
Eduardo Diez de Medina, 
Alberto Ostria Gutiérrez, 
Carlos Romero, 
Alberto Cortadellas, 
Javier Paz Campero. 
Hatti: 
Horacio Pauleus Sannon, 
Camille J. León, 
Elie Lescot, 
Edmé Manigat, 
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Pierre Eugene de Lespinasse, Carlos Marquez Sterling, 

Clément Magloire. Rafael Santos Jiménez, 
Cuba: César Salaya, 

José Manuel Cortina, Calixto Whitmarsh, 

Ramón Zaydin, José Manuel Carbonell. 


Who, after having deposited their full powers, found to be in good and due’ 
form, have agreed as follows: 

Article ].—In the event that the peace of the American Republics is men- 
aced, and in order to coérdinate efforts to prevent war, any of the Govern- 
ments of the American Republics signatory to the Treaty of Paris of 1928 or 
to the Treaty of Non-Aggression and Conciliation of 1933, or to both, whether 
or not a member of other peace organizations, shall consult with the other 
Governments of the American Republics, which, in such event, shall consult 
together for the purpose of finding and adopting methods of peaceful 
coöperation, 

Article II.—In the event of war, or a virtual state of war between American 
States, the Governments of the American Republics represented at this Con- 
ference shall undertake without delay the necessary mutual consultations, in 
order to exchange views and to seek, within the obligations resulting from the 
pacts above mentioned and from the standards of international morality, & 
method of peaceful collaboration; and, in the event of an international war 
outside America which might menace the peace of the American Republics, 
such consultation shall also take place to determine the proper time and man- 
ner in which the signatory States, if they so desire, may eventually codperate 
in some action tending to preserve the peace of the American Continent. 

Article ITI.—-It is agreed that any question regarding the interpretation of 
the present convention, which it has not been possible to settle through diplo- 
matic channels, shall be submitted to the procedure of conciliation provided 
by existing agreements, or to arbitration or to judicial settlement. 

Article [V.—The present convention shall be ratified by the high contract- 
ing parties in conformity with their respective constitutional procedures. 
The original convention shall be deposited in the Ministry of Foreign Affairs 
of the Argentine Republic which shall communicate the ratifications to the 
other signatories. The convention shall come into effect between the 
high contracting parties in the order in which they have deposited their 
ratifications. 

Article V.—The present convention shall remain in effect indefinitely but 
may be denounced by means of one year’s notice, after the expiration of 
which period the convention shall cease in its effects as regards the party 
which denounces it but shall remain in effect for the remaining signatory 
States. Denunciations shall be addressed'to the Government of the Argen- 
tine Republic, which shall transmit them to the other contracting States.: 

In witness whereof, the above mentioned plenipotentiaries sign the present 
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convention in English, Spanish, Portuguese and French and hereunto affix 
their respective seals, at the City of Buenos Aires, capital of the Argentine 
Republic, on the twenty-third day of the month of Pevemner, nineteen hun- 


dred and thirty-six. 


Reservation of Paraguay: ‘‘With the express and definite reservation in 
respect to its peculiar international position as regards the League of 


Nations.” 


Argentina: 

Carlos Saavedra Lamas, 

Roberto M. Ortiz, 

Miguel Angel Cárcano, 

José María Cantilo, 

Felipe A. Espil, 

Leopoldo Melo, 

Isidoro Ruiz Moreno, 

Daniel Antokoletz, 

Carlos Brebbia, 

César Diaz Cee 
Paraguay: 

Miguel Angel Soler, 

J. Isidro Ramírez. 
Honduras: 

Antonio Bermúdez M., 

Julián López Pineda. 
Costa Rica: 

Manuel F. Jiménez, 

Carlos Brenes. 
Venezuela: : 

Caracciolo Parra Pérez, 

Gustavo Herrera, 

Alberto Zérega Fombona. 
Peru: 

Carlos Concha, 

Alberto Ulloa, 

Felipe Barreda Laos, 

Diémedes Arias Schreiber. 
El Salvador: 

Manuel Castro Ramírez, 


Maximiliano Patricio Brannon. 


Mexico: 
Francisco Castillo Najera, 
Alfonso Reyes, 


Ramón Beteta, 
Juan Manuel Alvarez del Castillo. 


Brazil: 


José Carlos de Macedo Soares, 

José de Paula Rodrigues alves, 

Helio Lobo, 

Hildebrando Pompeu Pinto 
Accioly, 

Edmundo da Luz Pinto, 

Roberto Carneiro de Mendonça, 

Rosalina Coelho Lisboa de Miller, 

Marfa Luiza Bittencourt. 


Uruguay: 


Pedro Manini Rios, : 
Eugenio Martinez Thedy, 
Felipe Ferreiro, 

Abaledzar Garcia; 

Julio César Cerdeiras Alonso, ` 
Gervasio Posadas Belgrano. 


Guatemala: 


Carlos Salazar, _ 
José A. Medrano, 
Alfonso Carrillo: 


Nicaragua: 


Luis Manuel Debayle, 
José Maria Moncada, 
Modesto Valle. 


Dominican Republic: 


Max Henriques Ureña, — 
Tulio M. Cestero, 
Enrique Jiménez. 


Colombia: 


Jorge Soto del Corral, 
Miguel Lépez Pumarejo, 
Roberto Urdaneta Arbeláez, 
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Alberto Lierg~,Camargo, 
José lenaci i 
Panama: 
- Harmodio 
Julio J. Fébrega, 
Eduardo Chiari. 
Unsted States of America: 
Cordell Hull, 
Sumner Welles, ; 
Alexander W. Weddell, 
Adolf A. Berle, Jr., 
Alexander F. Whitney, 
Charles G. Fenwick, 
Michael Francis Doyle, 
Elise F. Musser. 
Chile: 
Miguel Caden Tocornal, 
Luis Barros Borgofio, 
Félix Nieto del Rfo, 
Ricardo Montaner Bello. 
Ecuador: 
Humberto Albornoz, 








Antonio Pons, 
José Gabriel Navarro, 
Francisco Guarderas. 


Boltvia: 


Enrique Finot, 
David Alvéstegui, 
Carlos Romero. 


Haiti: 


H. Pauleus Sannon, 

Camille J. León, 

Elie Leseot, 

Edmé Manigat, 

Pierre Eugéne de Lespinasse, 
Clément Magloire. 


Cuba: 


José Manuel Cortina, 
Ramén Zaydin, 

Carlos Márquez Sterling, 
Rafael Santos Jiménez, 
César Salaya, 

Calixto Whitmarsh, 

José Manuel.Carbonell. 


ADDITIONAL PROTOCOL RELATIVE TO NON-INTERVENTION 
The Governments represented at the Inter-American Conference for the 


Maintenance of Peace, 


Desiring to assure the benefits of peace in their mutual relations and in 
their relations with all the nations of the earth, and to abolish the practice of 


intervention; and 


Taking into account that the Convention on Rights and Duties of States, 
signed at the Seventh International Conference of American States, Decem- 
ber 26, 1933, solemnly affirmed the fundamental principle that “no State has 
the right to intervene in the internal or external affairs of another”, 

Have resolved to reaffirm this principle through the negotiation of the fol- 
lowing Additional Protocol, and to that end they have appointed the plenipo- 


tentiaries hereafter ested: 


[Here follow the names of the plenipotentiaries a as in convention above, 


pp. 53-55.] 


_ Who, after having deposited their full powers, found to be in good and due 


form, have agreed as follows: 


Article 1.—The high contracting parties declare inadmissible the inter- 
vention of any one of them, directly or indirectly, and for whatever reason, 
in the internal or external affairs of any other of the parties. 
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The violation of the provisions of this article shall give rise to mutual con- 
sultation, with the object of exchanging views and seeking methods of peace- 
ful adjustment. 

Article 2.—It is agreed that every question concerning the interpretation 
of the present Additional Protocol, which it has not been possible to settle 
through diplomatic channels, shall be submitted to the procedure of concilia- 
tion provided for in the agreements in force, or to arbitration, or to judicial 
settlement. 

Article 3.—The present Additional Protocol shall be ratified by the high 

contracting parties in conformity with their respective constitutional pro- 
cedures. The original instrument and the instruments of ratification shall 
be deposited in the Ministry of Foreign Affairs of the Argentine Republic 
which shall communicate the ratifications to the other signatories. The Ad- 
ditional Protocol shall come into effect between the high contracting parties 
in the order in which they shall have deposited their ratifications. 
- Article 4.—The present Additional Protocol shall remain in effect indefi- 
nitely but may be denounced by means of one year’s notice after the expira- 
tion of which period the protocol shall cease in its effects as regards the party 
which denounces it but shall remain in effect for the remaining signatory 
States. Denunciations shall be addressed to the Government of the Argen- 
tine Republic which shall notify them to the other contracting States. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
Additional Protocol in English, Spanish, Portuguese and French and here- 
unto affix their respective seals, at the City of Buenos Aires, capital of the 
Argentine Republic, on the twenty-third day of the month of December, 
nineteen hundred and thirty-six. 

{Here follow signatures as in convention above, pp. 56-57.] 


CONVENTION TO COORDINATE, EXTEND AND ASSURE THE 
FULFILLMENT OF THE EXISTING TREATIES BETWEEN THE 
AMERICAN STATES 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace, 

Animated by a desire to promote the maintenance of canera; peace in their 
mutual relations; 

Appreciating the advantages derived and to be dei from the various 
agreements already entered into condemning war and providing methods for 
the pacific settlement of international disputes; 

Recognizing the need for placing the greatest restrictions upon resort to 
war; and 

Believing that for this purpose it is desirable to conclude a new convention 
to codrdinate, extend and assure the fulfillment of existing agreements, have 
appointed plenipotentiaries as follows: 
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{Here follow the names of the plenipotentiaries as in convention above, 
pp. 53-55. ] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed upon the following provisions: 

Article 1—Taking into consideration that, by the Treaty to Avoid and > 
Prevent Conflicts between the American States, signed at Santiago, May 3, 
1923 (known as the Gondra Treaty), the high contracting parties agree that 
all controversies which it has been impossible to settle through diplomatic 
channels or to submit to arbitration in accordance with existing treaties shall 
be submitted for investigation and report to a Commission of Inquiry; 

That by the Treaty for the Renunciation of War, signed at Paris on August 
28, 1928 (known as the Kellogg-Briand Pact, or Pact of Paris), the high 
contracting parties solemnly declare in the names of their respective peoples 
that they condemn recourse to war for the solution of international contro- 
versies and renounce it as an instrument of national policy in their relations 
with one another; 

That by the General Convention of Inter-American Conciliation, signed at 
Washington, January 5, 1929, the high contracting parties agree to submit 
to the procedure of conciliation all controversies between them, which it may 
not have been possible to settle through diplomatic channels, and to establish 
a “Commission of Conciliation” to carry out the obligations assumed in the 
convention; | 

That by the General Treaty of Inter-American Arbitration, signed at 
Washington, January 5, 1929, the high contracting parties bind themselves 
to submit to arbitration, subject to certain exceptions, all differences between 
them of an international character, which it has not been possible to adjust 
by diplomacy and which are juridical in their nature by reason of being sus- 
ceptible of decision by the application of the principles of law, and moreover, 
to create a procedure of arbitration to be followed; and 

That by the Treaty of Non-Aggression and Conciliation, signed at Rio de 
Janeiro, October 10, 1933 (known as the Saavedra Lamas Treaty), the high 
contracting parties solemnly declare that they condemn wars of aggressio.. 
in their mutual relations or in those with other States and that the settlement 
of disputes or controversies between them shall be effected only by pacific 
means which have the sanction of international law, and also declare that as 
between them territorial questions must not be settled by violence, and that 
they will not recognize any territorial arrangement not obtained by pacific 
means, nor the validity of the occupation or acquisition of territories brought 
about by force of arms, and, moreover, in a case of non-compliance with these 
obligations, the contracting States undertake to adopt, in their character as 
neutrals, a common and solidary attitude and to exercise the political, juridi- 
cal or economic means authorized by international law, and to bring the 
influence of public opinion to bear, without, however, resorting to interven- 
tion, either diplomatic or armed, subject nevertheless to the attitude that 


60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


may be incumbent upon them by virtue of their collective treaties; and fur- 
thermore, undertake to create a procedure of conciliation; 

The high contracting parties reaffirm the obligations entered into to settle, 
by pacific means, controversies of an international character that may arise 
between them. 

Article 2.—The high contracting parties, convinced of the necessity for the 
coöperation and consultation provided for in the Convention for the Main- 
tenance, Preservation and Reéstablishment of Peace signed by them on this 
same day, agree that in all matters which affect peace on the continent, such 
consultation and coöperation shall have as their object to assist, through the 
tender of friendly good offices and of mediation, the fulfillment by the Ameri- 
can Republics of existing obligations for pacific settlement, and to take 
counsel together, with full recognition of their juridical equality, as sovereign 
-and independent States, and of their general right to individual liberty of 
action, when an emergency arises which affects their common interest in the 
maintenance of peace. 

Article 3.—In case of threat of war, the high contracting parties shall 
apply the provisions contained in Articles 1 and 2 of the Convention for the 
Maintenance, Preservation and Reéstablishment of Peace, above referred to, 
it being. understood that, while such consultation is in progress and for a 
period of not more than.six months, the parties in dispute will not have 
recourse to hostilities or take any military action whatever. 

Article 4.—The high contracting parties further agree that, in the event 
of a dispute between two or more of them, they will seek to settle it in a 
spirit of mutual regard for their respective rights, having recourse for this 
purpose to direct diplomatic negotiation or to the alternative procedures of 
mediation, commissions of inquiry, commissions of conciliation, tribunals of 
arbitration, and courts of justice, as provided in the treaties to which they 
may be parties; and they also agree that, should it be impossible to settle the 
dispute by diplomatic negotiation and should the States in dispute have re- 
course to the other procedures provided in the present article, they will report 
this fact and the progress of the negotiations to the other signatory States. 
These provisions do not affect controversies already submitted to a diplo- . 
matic or juridical procedure by virtue of special agreements. 

Article 5.—The high contracting parties agree that, in the event that the 
methods provided by the present convention or by agreements previously 
concluded should fail to bring about a pacific settlement of differences that 
may arise between any two or more of them, and hostilities should break 
out between two or more of them, they shall be governed by the following 
stipulations: 

(a) They shall, in accordance with the terms of the Treaty of Non-Aggres- 
sion and Conciliation (Saavedra Lamas Treaty), adopt in their character as 
neutrals a common and solidary attitude; and shall consult immediately with 
one another, and take cognizance of the outbreak of hostilities in order to 
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determine either jointly or individually, whether such hostilities shall be 
regarded as constituting a state of war so as to call into effect the provisions 
of the present convention. 

(b) It is understood that, in regard to the question whether hostilities 
actually in progress constitute a state of war, each of the high contracting 
parties shall reach a prompt decision. In any event, should hostilities be 
actually in progress between two or more of the contracting parties, or be- 
tween two or more signatory States not at the time parties to this conven- 
tion by reason of failure to ratify it, each contracting party shall take notice 
of the situation and shall adopt such an attitude as would be consistent with 
other multilateral treaties to which it is a party or in accordance with its 
municipal legislation. Such action shall not be deemed an al act on 
the part of any State affected thereby. 

Article 6.— Without prejudice to the universal principles of neutrality pro- 
vided for in the case of an international war outside of America and without 
affecting the duties contracted by those American States members of the 
League of Nations, the high contracting parties reaffirm their loyalty to 
the principles enunciated in the five agreements referred to in Article 1, and 
they agree that in the case of an outbreak of hostilities or threat of an out- 
break of hostilities between two or more of them they shall, through consul- 
tation, immediately endeavor to adopt in their character as neutrals a com- 
mon and solidary attitude in order to discourage or prevent the spread or 
prolongation of hostilities. 

With this object, and having in mind the diversity of cases and circum- 
stances, they may consider the imposition of prohibitions or restrictions on 
the sale or shipment of arms, munitions and implements of war, loans or other 
financial help to the States in conflict, in accordance with the municipal legis- 
lation of the high contracting parties, and without detriment to their obli- 
gations derived from other treaties to which they are or may become parties. 

Article 7.—-Nothing contained in the present convention shall be under- 
stood as affecting the rights and duties of the high contracting parties which 
are at the same time members of the League of Nations. - 

Article 8.—The present convention shall be ratified by the high contract- 
ing parties in accordance with their constitutional procedures. The original 
convention and the instruments of ratification. shall be deposited with the 
Ministry of Foreign Affairs of the Argentine Republic, which shall communi- 
cate the ratifications to the other signatory States. It shall come into effect 
when ratifications have been deposited by not a than eleven RUEDaLOtY 
States. 

The convention shall remain in fores indefinitely: but it may be denounced 
by any of the high contracting parties, such denunciation to be effective one 
year after the date upon which such notification has been given. Notices of 
denunciation shall be communicated to the Ministry of Foreign Affairs of the 
Argentine Republic which shall transmit copies thereof to the other signa- 
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tory States. Denunciation shall not be regarded as valid if the party making. 
such denunciation shall be actually in a state of war, or shall be engaged in 
hostilities without fulfilling the provisions established by this convention. 

H In witness whereof, the plenipotentiaries above mentioned have signed this 
treaty in English, Spanish, Portuguese, and French, and have affixed thereto 
their respective seals, in the City of Buenos Aires, capital of the Argentine 
Republic, this twenty-third day of December, of the year 1936. 


RESERVATIONS: 
Reservation of the Argentine Delegation: 


(1) In no case, under Article VI, can foodstuffs or raw materials destined 
for the civil populations of belligerent countries be considered as contraband 
of war, nor shall there exist any duty to prohibit credits for the acquisition 
of said foodstuffs or raw materials which have the destination indicated. 

With reference to the embargo on arms, each nation may reserve freedom 
of action in the face of a war of aggression. 


Reservation of the Delegation of Paraguay: 


(2) In no case, under Article VI, can foodstuffs or raw materials destined 
for the civil populations of belligerent countries be considered as contraband 
of war, nor shall there exist any duty to prohibit credits for the acquisition 
of said foodstuffs or raw materials which have the destination indicated. 

With reference to the embargo on arms, each nation may reserve freedom 
of action in the face of a war of aggression. 


Reservation of the Delegation of El Salvador: 


(8) With reservation with respect to the idea of continental solidarity 
when confronted by foreign aggression. 


Reservation of the Delegation of Colombia: 


(4) In signing this convention, the Delegation of Colombia understands 
that the phrase ‘in their character as neutrals,” which appears in Articles V 
and VI, implies a new concept of international law which allows a distinction 
to be drawn between the aggressor and the attacked, and to treat them dif- 
ferently. At the same time, the Delegation of Colombia considers it neces- 
sary, in order to assure the full and effective application of this pact, to set 
down in writing the following definition of the aggressor: 

That State shall be considered as an aggressor which becomes responsible 
for one or several of the following acts: 

(a) That its armed forces, to whatever branch they may belong, illegally 
cross the land, sea or air frontiers of other States. When the violation of 
the territory of a State has been effected by irresponsible bands organized 
within or outside of its territory and which have received direct or indirect 
help from another State, such violation shall be considered equivalent, for the 
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purposes of the present article, to that effected by the regular forces of the 
State responsible for the aggression; 

(b) That it has intervened in a unilateral or illegal way in the internal or 
external affairs of another State; . 

(c) That it has refused to fulfill a legally given arbitral decision or sentence 
of international justice. | 

No consideration of any kind, whether political, military, economic or of 
any other kind, may serve as an excuse or justification for the aggression here 
anticipated. 

(Here follow signatures as in convention above, pp. 56-57.] 


TREATY ON THE PREVENTION OF CONTROVERSIES 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace, 

In order to adopt, in the interest of the maintenance of international peace 
so far as may be attainable, a preventive system for the consideration of pos- 
sible causes of future controversies and their settlement by pacific means; and 

Convinced that whatever assures and facilitates compliance with the 
treaties in force constitutes an effective guarantee of international peace, 

Have agreed to conclude a treaty and to this effect have named the follow- 
ing plenipotentiaries: 

{Here follow the names of the plenipotentiaries as in convention above, 
pp. 58-55.] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed as follows: 

Art. 1.—The high contracting parties bind themselves to establish per- 
manent bilateral mixed commissions composed of representatives of the sig- 
natory Governments which shall in fact be constituted, at the request of any 
of them, and such party shall give notice of such request to the other signa- 
tory Governments. 

Each Government shall appoint its own representative to the said commis- 
sion, the meetings of which are to be held, alternatively, in the capital city 
of one and the other Governments represented in each of them. The first 
meeting shall be held at the seat of the Government which convokes it. 

Art. 2.—The duty of the aforementioned commissions shall be to study, 
with the primary object of eliminating them, as far as possible, the causes 
of future difficulties or controversies; and to propose additional or detailed 
lawful measures which it might be convenient to take in order to promote, 
as far as possible, the due and regular application of treaties in force between 
the respective parties, and also to promote the development of increasingly 
good relations in all ways between the two countries dealt with in each case. 

Art. 3.—After each meeting of any of the said preventive commissions 
a minute shall be drawn and signed by its members setting out the considera- 
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tions and decisions thereof and such minute shall be transmitted to the Gov- 
ernments represented in the commissions. 

Art. 4.—The present treaty shall not affect obligations previously entered 
into by the high contracting parties by virtue of international agreements. 

Art. 5.—The present treaty shall be ratified by the high contracting 
parties in conformity with their respective constitutional procedures. The 
original instrument shall be deposited in the Ministry of Foreign Affairs of 
the Argentine Republic which shall transmit authentic certified copies to the 
Governments for the aforementioned purpose of ratification. The instru- 
ments of ratification shall be deposited in the archives of the Pan American 
Union in Washington, which shall notify the signatory Governments of said 
deposit. Such notification shall be considered as an exchange of ratifications. 

Art. 6.—The present treaty will come into effect between the high con- 
tracting parties in the order in which they deposit their respective ratifica- 
tions. 

Art. 7.—The present treaty shall remain in effect indefinitely but may 
be denounced by means of one year’s notice given to the Pan American 
Union, which shall transmit it to the other signatory Governments. After 
the expiration of this period the treaty shall cease in its effects as regards the 
party which denounces it but shall remain in effect for the remaining high 
contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
treaty in English, Spanish, Portuguese and French and hereunto affix their 
respective seals, at the City of Buenos Aires, capital of the Argentine Re- 
public, on the twenty-third day of the month of December, 1936. 


Reservation of the Delegation of Peru 


Peru adheres to the above proposal with a reservation to Article 1 in the 
sense that it understands that recourse to the bilateral mixed commission is 
not mandatory but optional. 

(Here follow signatures as in convention above, pp. 66—-57.| 


INTER-AMERICAN TREATY ON GOOD OFFICES AND 
MEDIATION 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace; 

Considering that, notwithstanding the pacts which have been concluded 
between them, it is desirable to facilitate, even more, recourse to peaceful 
methods for the solution of controversies, 

Have resolved to celebrate a Treaty of Good Offices and Mediation be- 
tween the American countries, and to this end have named the following 
plenipotentiaries: 
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{Here follow the names of the plenipotentiaries as in convention above, 
pp. 53-55.] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed as follows: 

Art. I.—When a controversy arises between them that cannot be settled 
by the usual diplomatic means, the high contracting parties may have re- 
course to the good offices or mediation of an eminent citizen of any of the 
other American countries, preferably chosen from a general list made up in 
accordance with the following article. 

Art. II.—To prepare the aforementioned list, each Government, as soon 
as the present treaty is ratified, shall name two citizens selected from among 
the most eminent by reason of their high character and juridical learning. 

The designations shall immediately be communicated to the Pan American 
Union, which shall prepare the list and shall forward copies thereof to the 
contracting parties. 

Art. IJ.—-According to the hypothesis set forth in Article I, the coun- 
tries in controversy shall, by common agreement, select one of the persons 
named on. this list, for the purposes indicated in this treaty. 

The person selected shall name the place where, under his chairmanship, 
one duly authorized representative of each of the parties shall meet in order 
to seek a peaceful and equitable solution of the difference. 

If the parties are unable to agree concerning the selection of the person 
lending his good offices or mediation, each one shall choose one of those named 
on the list. The two citizens chosen in this way shall select, from among the 
names listed, a third person who shall undertake the functions referred to, 
endeavoring, in so far as possible, to make a choice that shall be acceptable 
to both parties. 

Art. [V.—The mediator shall determine a period of time, not to exceed 
six nor be less than three months for the parties to arrive at some peaceful 
settlement. Should this period expire before the parties have reached some 
solution, the controversy shall be submitted to the procedure of conciliation 
provided for in existing inter-American agreements. 

Art. V.—During the procedure established in this treaty each of the inter- 
ested parties shall provide for its own expense and shall contribute equally 
to common costs or honoraria. 

Art. VI.—The present treaty shall not affect obligations previously en- 
tered into by the high contracting parties by virtue: i international agre: 
ments. 

Art. VII.-The present treaty shall be ratified by the high contracting 
parties in conformity with their respective constitutional procedures. The 
original instrument shall be deposited in the Ministry of Foreign Affairs of 
the Argentine Republic which shall transmit authentic certified copies to the 
Governments for the aforementioned purpose of ratification. The instru- 
ments of ratification shall be deposited in the archives of the Pan American 


66 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


. Union in Washington, which shall notify the signatory Governments of said 
deposit. Such notification shall be considered as an exchange of ratifica- 
tions. 

Art. VIII._-The present treaty will come into effect between the high 
contracting parties in the order in which they deposit their respective ratifi- 
cations. 

Art. IX.— The present treaty shall remain in effect indefinitely but may 
be denounced by means of one year’s notice given to the Pan American 
Union, which shall transmit it to the other signatory Governments. After 
the expiration of this period the treaty shall cease in its effects as regards the 
party which denounces it, but shall remain in effect for the remaining high 
contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
treaty in English, Spanish, Portuguese and French, and hereunto affix their 
respective seals, at the City of Buenos Aires, capital of the Argentine Repub- 
lic, on the twenty-third day of the month of December, 1936. 

{Here follow signatures as in convention above, pp. 56-57.] 


CONVENTION ON THE PAN AMERICAN HIGHWAY 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace, 

Cognizant of the fact that the primary purpose of the Inter-American Con- 
ference is the strengthening of the bonds of friendship already existing be- 
tween the countries of this continent; 

Convinced that direct and material contact between the American peoples 
necessarily would strengthen those bonds, consolidating therefore the peace 
of the continent; 

Knowing that the general welfare will be greater when there is greater 
facility for the exchange of the products of said countries; 

Considering, finally, that one of the most adequate and efficient means for 
the attainment of the moral and material end aimed at jointly by the Ameri- 
ean Republics, is the termination of a highway which establishes a perma- 
nent communication between their respective territories, 

Have decided to conclude a convention on that subject and for such pur- 
pose, have appointed the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries as in convention above, 
pp. 53-55.] 

Who, after exhibiting their full powers, found to be in good and due form, 
have agreed as follows: . 

Art. 1.—The high contracting parties agree to collaborate, with all dili- 
gence and by all adequate means, in the speedy completion of a Pan Ameri- 
can Highway, which will permit at all times the transit of motor vehicles. 

Art. 2.—The high contracting parties shall form a commission of tech- 
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nical experts with the object of codrdinating the work of the different Gov- 
ernments and also to complete the studies and formulate the necessary proj- 
ects in those countries which, not having heretofore completed this work, 
may need the codperation of the commission. 

Art. 3.—Immediately after ratifying the present convention, the high 
contracting parties shall consult among each other with a view to appointing 
a financial committee composed of the representatives of three of the ratify- 
ing Governments. This committee shall study the problems concerning the 
speedy completion of the Pan American Highway, and within a period not 
more than six months from the date of its constitution shall submit a detailed 
report for the consideration of the Governments, accompanied by a plan for 
the solution of said problems. 

Art. 4.—Finally the high contracting parties bind themselves to estab- 
lish or designate at once in their respective territories at least one permanent 
public office, for the purpose of giving information on the work in progress, 
the sections of the highway which are passable, the local transit regulations 
and all other information which nationals and tourists of the signatory coun- 
tries may require. 

Art. 5.—The present convention shall not affect obligations previously 
entered into by the high contracting parties by virtue of international agree- 
ments. 

Art. 6.—The present convention shall be ratified by the high contract- 
ing parties in conformity with their respective constitutional procedures. 
The original instrument shall be deposited in the Ministry of Foreign Affairs 
of the Argentine Republic which shall transmit authentic certified copies to 
the Governments for the aforementioned purpose of ratification. The in- 
struments of ratification shall be deposited in the archives of the Pan Ameri- 
can Union in Washington, which shall notify the signatory Governments of 
said deposit. Such notification shall be considered as an exchange of ratifi- 
cations. 

Art. 7.—The present convention will come into effect between the high 
contracting parties in the order in which they deposit their respective ratifi- 
cations. 

Art. 8.—The present convention shall remain in effect indefinitely but 
may be denounced by means of one year’s notice given to the Pan American 
Union, which shall transmit it to the other signatory Governments. After 
the expiration of this period the convention shall cease in its effects as regards 
the party which denounces it but shall remain in effect for the remaining high 
contracting parties. 

Art, 9.—The present convention shall be open for the adherence and 
accession of States which are not signatories. The corresponding instru- 
ments shall be deposited in the archives of the Pan American Union, which 
shall communicate them to the other high contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
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convention in English, Spanish, Portuguese and French, and hereunto affix 
their respective seals, at the City of Buenos Aires, capital of the Argentine 
Republic, on the twenty-third day of the month of December, 1936. 

[Here follow signatures as in convention above, pp. 56-57, excepting that 
of Elise F. Musser of the United States.] 


CONVENTION FOR THE PROMOTION OF INTER- 
AMERICAN CULTURAL RELATIONS 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace; 

Considering that the purpose for which the Conference was called would 
be advanced by greater mutual knowledge and understanding of the people 
and institutions of the countries represented and a more consistent educa- 
tional solidarity. on the American Continent; and 

That such results would be appreciably promoted by an exchange of pro- 
fessors, teachers and students among the American countries, as well as by 
the encouragement of a closer relationship between unofficial organizations 
which exert an influence on the formation of public opinion, 

Have resolved to conclude a convention for that purpose and to that effect 
have designated the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries as in convention above, 
pp. 58-55.) l 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed as follows: 

Article I.— Every year each Government shall award to each of two gradu- 
ate students or teachers of each other country selected in accordance with the 
procedure established in Article IT hereof, a fellowship for the ensuing scholas- 
tie year. The awards shall be made after an exchange between the two 
Governments concerned of the panels referred to in Article IT hereof. Each 
fellowship shall provide tuition and subsidiary expenses and maintenance at 
an institution of higher learning to be designated by the country awarding the 
fellowship, through such agency as may seem to it appropriate, in codperation 
with the recipient so far as may be practicable. Traveling expenses to and 
from the designated institution and other incidental expenses shall be met by 
the recipient or the nominating Government. Furthermore, each Govern- 
ment agrees to encourage, by appropriate means, the interchange of students 
and teachers of institutions within its territory and those of the other con- 
tracting countries, during the usual vacation periods. 

Article II.—Each Government shall have the privilege of nominating and 
presenting to each other Government on or before the date fixed at the close 
of this article a panel of the names of five graduate students or teachers to- 
gether with such information concerning them as the Government awarding 
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the fellowship shall deem necessary, from which panel the latter Government 
shall select the names of two persons. The same students shall not be nomi- 
nated for more than two successive years; and, except under unusual circum- 
stances, for more than one year. There shall be no obligation for any country 
to give consideration to the panel of any other country not nominated and 
presented on or before the date fixed at the close of this article, and fellow- 
ships for which no panel of names is presented on or before the date specified 
may be awarded to applicants nominated on the panels of any other country 
but not receiving fellowships. Unless otherwise agreed upon between the 
countries concerned, the following dates shall prevail: 

Countries of South America, November 30th. 

All other countries, March 31st. 

Article IJI—If for any reason it becomes necessary that a student be 
repatriated the Government awarding the fellowship may effect the repatria- 
tion, at the expense of the nominating Government. 

Article [V.—Each high contracting party shall communicate to each of the 
other high contracting parties through diplomatic channels, on the first of 
January of every alternate year, a complete list of the full professors avail- 
able for exchange service from the outstanding universities, scientific insti- 
tutions and technical schools of each country. From this list each one of 
the other high contracting parties shall arrange to select a visiting professor 
who shall either give lectures in various centers, or conduct regular courses of 
instruction, or pursue special research in some designated institution and 
-who shall in other appropriate ways promote better understanding between 
the parties codperating, it being understood, however, that preference shall be 
given to teaching rather than to research work. The sending Government 
shall provide the expenses for travel to and from the capital where the ex- 
change professor resides and the maintenance and local travel expenses while 
carrying out the duties for which the professor was selected. Salaries of the 
professors shall be paid by the sending country. 

Article V.—The high contracting parties agree that each Government shall 
designate or create an appropriate agency or appoint a special officer, charged 
with the responsibility of carrying out in the most efficient way possible the 
obligations assumed by such Government in this convention. 

Article VI.— Nothing in this convention shall be construed by the high con- 
tracting parties as obligating any one of them to interfere with the inde- 
pendence of its institutions of learning or with the freedom of academic 
teaching and administration therein. 

Article VII.—Regulations concerning details for which it shall appear ad- 
visable to provide, shall be framed, in each of the contracting countries, by 
such agency as may seem appropriate to its Government, and copies of such 
regulations shall be promptly furnished, through the diplomatic channel, to 
the Governments of the other high contracting parties. 

Article VIII.—-The present convention shall not affect obligations previ- 
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ously entered into by the high contracting parties by virtue of international 
agreements. 

Article [X.—The present convention shall be ratified by the high contract-: 
ing parties in conformity with their respective constitutional procedures. 
The original instrument shall be deposited in the Ministry of Foreign Affairs 
of the Argentine Republic which shall transmit authentic certified copies to 
the Governments for the aforementioned purpose of ratification. The instru- 
ments of ratification shall be deposited in the archives of the Pan American 
Union in Washington, which shall notify the signatory Governments of said 
deposit. Such notification shall be considered as an exchange of ratifications. 

Article X.—The present convention will come into effect between the high 
contracting parties in the order in which they deposit their respective ratifi-. 
cations. 

Article XI.—The present convention shall remain in effect indefinitely but 
may be denounced by means of one year’s notice given to the Pan American 
Union, which shall transmit it to the other signatory Governments. After 
' the expiration of this period the convention shall cease in its effects a8 re- 
gards the party which denounces it but shall remain in effect for the remain- 
ing high contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
convention in English, Spanish, Portuguese and French and hereunto affix 
their respective seals, at the City of Buenos Aires, capital of the Argentine 
Republic, on the twenty-third day of the month of December, 1936. 

[Here follow signatures as in convention above, pp. 56-57.| 


CONVENTION ON INTERCHANGE OF PUBLICATIONS 


The Governments represented in the Inter-American Conference for the 
Maintenance of Peace, 

Desiring to conclude a convention relative to the exchange of publications, 
have named the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries as in convention above, 
pp. 53-55.] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed as follows: 

Article I.—There shall be established in the national or official library of 
the capital of each of the contracting parties a section dedicated to each of 
the other States taking part in this convention. 

Article If.—For the installation of these sections each Government prom- 
ises to provide to each of the other parties signatory to this convention a col- 
lection of works of such character as to afford an understanding of the 
thought of their men of letters and science. 

Article III.—Each Government agrees to provide the accredited diplo- 
matic missions of the other contracting parties with two copies of each of its 
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official publications and such other publications asareedited with official assist- 
ance. ‘These copies shall be destined for the sections indicated in Article I. 
- Article [V.—The national or official libraries of the capitals of the con- 
tracting parties shall enter into agreements to maintain, with the frequency 
desirable, a service of exchange of works edited in each one of them, and of 
photographic copies of documents which may be of interest to American 
history. 

Article V.—The present convention shall not affect obligations previously 
entered into by the high contracting parties by virtue of international agree- 
ments. 

Article VI.—The present convention shall be ratified by the high contract- 
ing parties in conformity with their respective constitutional procedures. 
The original instrument shall be deposited in the Ministry of Foreign Affairs 
of the Argentine Republic which shall transmit authentic certified copies to 
the Governments for the aforementioned purpose of ratification. The in- 
struments of ratification shall be deposited in the archives of the Pan Ameri- 
can Union in Washington, which shall notify the signatory Governments of 
said deposit. Such notification shall be considered as an exchange of 
ratifications. : 

Article VII.—The present convention will come into effect between the 
high contracting parties in the order in which they deposit their respective 
ratifications. 

Article VIII.—The present convention shall remain in effect indefinitely 
but may be denounced by means of one year’s notice given to the Pan Ameri- 
ean Union, which shall transmit it to the other signatory Governments. 
After the expiration of this period the convention shall cease in its effects as 
regards the party which denounces it but shall remain in effect for the re- 
maining high contracting parties. 

Article [X.—The present convention shall be open for the adherence and 
accession of the States which are not signatories. The corresponding instru- 
ments shall be deposited in the archives of the Pan American Union, which 
shall communicate them to the other high contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
convention in English, Spanish, Portuguese and French and hereunto affix 
their respective seals, at the City of Buenos Aires, capital of the Argentine 
Republic, on the twenty-third day of the month of December, 1936. 

[Here follow signatures as in convention above, pp. 56-57.] 


CONVENTION CONCERNING ARTISTIC EXHIBITIONS 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace; 

Desirous of improving their spiritual relationships through a better ac- 
quaintance with their respective artistic creations, have resolved to conclude 
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@ convention relative to the exhibition of artistic productions, and to this 
effect have named the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries as in convention above, 
pp. 53-55, excepting that of José Maria Cantilo of Argentina.] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed as follows: 

Article I—Each of the high contracting parties agrees to grant, so far 
as its legislation may permit, all possible facilities for the holding within its 
territory of artistic exhibitions of each of the other parties. 

Article 1].—The facilities referred to in Article I shall be granted to govern- 
ment agencies and to private enterprises which are officially authorized by 
them and shall be extended, as far as possible, to customshouse formalities 
and requirements, to transport on communication lines belonging to the re- 
spective States, to rooms for exhibition or storage, and to other matters re- 
lated to the object referred to. 

Article HI.—The present convention shall not affect obligations previ- 
ously entered into by the high contracting parties by virtue of international 
agreements. 

Article IV.—The present convention shall be ratified by the high con- 
tracting parties in conformity with their respective constitutional proce- 
dures. The original instrument shall be deposited in the Ministry of Foreign 
Affairs of the Argentine Republic which shall transmit authentic certified 
copies to the Governments for the aforementioned purpose of ratification. 
The instruments of ratification shall be deposited in the archives of the Pan 
American Union.in Washington, which shall notify the signatory Govern- 
ments of said deposit. Such notification shall be considered as an exchange 
of ratifications. 

Article V.—The present convention will come into effect between the high 
contracting parties in the order in which they deposit their respective ratifi- 
cations. 

Article VI.—The present convention shall remain in effect indefinitely but 
may be denounced by means of one year’s notice given to the Pan American 
Union, which shall transmit it to the other signatory Governments. After 
the expiration of this period the convention shall cease in its effects as regards 
the party which denounces it but shall remain in effect for the remaining 
high contracting parties. . 

Article VII.—The present convention shall be open for the adherence and 
accession of States which are not signatories. The corresponding instru- 
ments shall be deposited in the archives of the Pan American Union, which 
shall communicate them to the other high contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
convention in English, Spanish, Portuguese and French and hereunto affix 
their respective seals, at the City of Buenos Aires, capital of the Argentine 
Republic, on the twenty-third day of the month of December, 1936. 

[Here follow signatures as in convention above, pp. 56-57.] 
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CONVENTION CONCERNING PEACEFUL ORIENTATION OF 
PUBLIC INSTRUCTION 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace, 

Recognizing that to reaffirm reciprocal confidence between the nations of 
the continent and to perfect the political and juridical organization of peace, 
it is necessary to establish a certain number of international rules for the 
peaceful orientation of the peoples as one of the essential aspects of the vast 
work of moral and material disarmament; and 

Taking into account the fact that the success of the measures taken to 
this end in one country depends in large part upon the application of similar 
measures in the others: 

Have resolved to conclude a convention concerning this matter, and to 
that end have named the following plenipotentiaries: 

(Here follow the names of the plenipotentiaries as in convention above, 
pp. 53-55.] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed upon the following provisions: 

Article 1’—The high contracting parties agree to organize, in their public 
educational establishments, the teaching of the principles of pacific settle- 
ment of international disputes and the renunciation of war as an instrument 
of national policy, as well as the practical applications of these principles. 

Article 2°--The high contracting parties agree to prepare, through their 
administrative authorities on public education, text-books or manuals of in- 
struction adapted to all school grades, including the training of a teaching 
stafi, in order to promote understanding, mutual respect, and the importance 
of international codperation. Persons in charge of instruction shall teach in 
accordance with the principles expressed therein. 

Article 3°—The high contracting parties shall entrust the National Com- 
mission of Intellectual Codperation, provided for in previous agreements in 
force, with the fulfillment of the provisions mentioned above, and with pro- 
moting the publicity which moving pictures, the theatre, and the radio may 
give to the cause of international understanding, and with the study and 
application of any other measures which may increase the spirit of tolerance, 
equity and justice between nations. Each commission shall send annually to 
the respective division of the Pan American Union at Washington, and to 
the International Institute of Intellectual Codperation at Paris, a detailed 
report concerning the measures taken by its country in fulfillment of the 
present convention. 

Article 4°—-The present convention shall not affect obligations previously 
entered into by the high contracting parties by virtue of international agree- 
ments. 

Article 5°—The present convention shall be ratified by the high contracting 
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parties in conformity with their respective constitutional procedures. The 
original instrument shall be deposited in the Ministry of Foreign Affairs of 
the Argentine Republic which shall transmit authentic certified copies to the 
Governments for the aforementioned purpose of ratification. The instru- 
ments of ratification shall be deposited in the archives of the Pan American 
Union in Washington, which shall notify the signatory Governments of said 
deposit. Such notification shall be considered as an exchange of ratifica- 
tions. 

Article 6°—The present convention will come into effect between the high 
contracting parties in the order in which they deposit their respective ratifi- 
cations. 

Article 7?—The present convention shall remain in effect indefinitely but 
may be denounced by means of one year’s notice given to the Pan American 
Union, which shall transmit it to the other signatory Governments. After 
the expiration of this period the convention shall cease in its effects as regards 
the party which denounces it but shall remain in effect for the remaining 
high contracting parties. 

Article 8°—The present convention shall be open for the adherence and 
accession of States which are not signatories. The corresponding instru- 
ments shall be deposited in the archives of the Pan American Union, which 
shall communicate them to the other high contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
convention in English, Spanish, Portuguese and French and hereunto affix 
their respective seals, at the City of Buenos Aires, capital of the Argentine 
Republic, on the twenty-third day of the month of December, 1936. 

[Here follow signatures as in convention above, pp. 56-57, excepting the 
United States Delegation which abstained from signing.] 

[Statement of the Delegation of the United States: “The Delegation of the 
United States of America, while generally sympathetic to measures looking to 
‘the peaceful orientation of public instruction,’ desires to point out that the 
system of education in the United States differs from that in other countries 
of the Americas in that it lies largely outside the sphere of activity of the 
Federal Government and is supported and administered by the State and 
Municipal authorities and by private institutions and individuals. The 
Conference will appreciate, therefore, the constitutional inability of this 
Delegation to sign the above convention.”’] 


CONVENTION CONCERNING FACILITIES FOR EDUCATIONAL 
AND PUBLICITY FILMS 


The Governments represented at the Inter-American Conference for the 
Maintenance of Peace, 

Convinced that by giving facilities for the admission and circulation of 
cinematographic films having an educational or propaganda character, mu- 
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tual understanding will be developed and the affection and mutual compre- 
hension of American peoples will be encouraged, 

Have resolved to conclude a convention for that purpose, and to that effect 
have named the following plenipotentiaries: 

[Here follow the names of the plenipotentiaries as in convention above 
pp. 538-55, excepting that of Adolf A. Berle, Jr., of the United States.] 

Who, after having deposited their full powers, found to be in good and due 
form, have agreed as follows: 

Article I—The high contracting parties bind themselves to exempt from 
all customs tariffs and expenses and additional taxes of any kind, the perma- 
nent or temporary importation, transit and exportation of films of educa- 
tional and propaganda character produced by entities or institutions estab- 
lished in the territory of any of the high contracting parties. 

This exemption shall not apply to the customs dues on the importation of 
merchandise, not even when these are exempted from customs duties, such 
as the tax for statistics or stamp taxes. 

The high contracting parties also bind themselves not to submit the films 
of an educational or propaganda character to internal taxes different from 
or higher than, or to regulation, formalities or rules of sales, or circulation 
or regulation of any other kind, different from those to which national films 
are submitted. Nevertheless, they may require those importing or showing 
them for profit, to exhibit this type of film as one of the numbers of each 
motion picture show where an entrance fee is charged. 

Article II.—By educational and propaganda films the following is meant: 

(a) Films intended for information on the work and purposes of interna- 
tional entities generally recognized by the high contracting parties which deal 
with the maintenance of peace between nations; 

(b) Films intended for educational use in any grade; 

(c) Films intended for professional guidance, including technical films con- 
nected with industry and films for scientific organization of labor; 

(d) Films of scientific or technical investigations or of popularization of 
science; 

(e) Films concerning hygiene, physical culture, social welfare and social 
service; 

(f) Tourist publicity films or any with other aim, which have no political 
character. 

Article I11.—The provisions in the previous article shall be applied to edu- 
cational films in any one of the following ways: 

Printed or developed negatives and printed or developed positives. 

The present convention shall likewise apply to any kind of sound reproduc- 
tion such as phonograph records complementary to the film, and sound films. 

Article TV.—To obtain the exemption of custom dues in accordance with 
the present convention for any film, including any kind of complementary 
gound reproduction, it shall be accompanied by a certificate issued by the 
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proper public administration belonging to the country of origin by which the 
fact that it is an educational or propaganda film and its non-political char- 
acter, is established. 

Article V.—For the purposes of the preceding article the contracting States 
shall notify to the Pan American Union at the time of ratification or adher- 
ence, the name of the public administration which will issue such certificates. 

Article VI.—On presentation of such certificates and in cases in which the 
exemption of custom duties may not have been granted, the customs author- 
ities of the country to which it is desired to import the film, shall grant the 
nécessary facilities to exhibit the film to the national authority commis- 
sioned to give its opinion whether same may be admitted duty free. The 
expenses entailed by this presentation shall be for the account of those inter- 
ested in the importation of the film. 

Article VII.—Only the competent national authority i is entitled to decide 
whether a film is to be considered as educational from a national point of 
view, and accordingly to be admitted duty free as provided for in this con- 
vention. 

Article VIII.—The high contracting parties bind themselves to promote 
as much as possible the international exchange and loan of educational or 
non-political publicity films by means of direct agreements between the 
respective authorities having jurisdiction in each country. 

Article [IX.—Nothing in the present convention shall affect the right of the 
high contracting parties to submit to revision and classification educational 
or publicity films in accordance with its own laws, or to take measures to 
prohibit or limit the importation or transit of films for reasons of public order. 

Article X,—When signing or adhering to the present convention the high 
contracting parties may reserve the right to adopt measures for prohibiting 
or limiting the importation of films in order to protect their home markets 
against invasion by films of foreign origin. 

Article XI.—The present convention shall not affect obligations previously 
entered into by the high contracting parties by virtue of international agree- 
ments. 

Article XII.—The present convention shall be ratified by the high con- 
tracting parties in conformity with their respective constitutional proced- 
ures. The original instrument shall be deposited in the Ministry of Foreign 
Affairs of the Argentine Republic which shall transmit authentic certified 
copies to the Governments for the aforementioned purpose of ratification. 
The instruments of ratification shall be deposited in the archives of the Pan 
American Union in Washington, which shall notify the signatory Govern- 
ments of said deposit. Such notification shall be considered as an exchange 
of ratifications. 

Article XIJI.—The present convention will come into effect between the 
high contracting parties in the order in which they deposit their respective 
ratifications. 
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‘Article XIV.—The present convention shall remain in effect indefinitely 
but may be denounced by means of one year’s notice given to the Pan 
American Union, which shall transmit it to the other signatory Governments. 
After the expiration of this period the convention shall cease in its effects as 
regards the party which denounces it but shall remain in effect for the re- 
maining high contracting parties. 

Article X V.—The present convention shall be open for the adherence and 
accession of States which are not signatories. The corresponding instru- 
ments shall be deposited in the archives of the Pan American Union, which 
shall communicate them to the other high contracting parties. 

In witness whereof, the above mentioned plenipotentiaries sign the present 
convention in English, Spanish, Portuguese and French and hereunto affix 
their respective seals, at the City of Buenos Aires, capital of the Argentine 
Republic, on the twenty-third day of the month of December, 1936. 

[Here follow signatures as in convention above, pp. 56-57, excepting the 
United States Delegation which abstained from. signing.| 

[Statement of the Delegation of the United States: “The Delegation of the 
United States of America finds itself unable to sign this convention.” ] 


EGYPT-GREAT BRITAIN * 


TREATY OF ALLIANCE BETWEEN HIS MAJESTY, IN RESPECT 
OF THE UNITED KINGDOM, AND HIS MAJESTY 
THE KING OF EGYPT 


Signed at London, August 26, 1936; ratifications exchanged at Cairo, 
December 22, 1986. 


His Majesty The King of Great Britain, Ireland and the British Dominions 
beyond the Seas, Emperor of India, and His Majesty the King of Egypt; 

Being anxious to consolidate the friendship and the relations of good un- 
derstanding between them and to co-operate in the execution of their inter- 
national obligations in preserving the peace of the world; 

And considering that these objects will best be achieved by the conclusion 
of a treaty of friendship and alliance, which in their common interest will 
provide for effective co-operation in preserving peace and ensuring the 
defence of their respective territories, and shall govern their mutual relations 
in the future; l 

Have agreed to conclude a treaty for this purpose, and have appointed 
as their plenipotentiaries: 

His Majesty The King of Great Britain, Ireland and the British Dominions 
beyond the Seas, Emperor of India (hereinafter referred to as His Majesty 
The King and Emperor): 


* Great Britain, Treaty Series No. 6 (1937). 
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For Great Britain and Northern Ireland: 
The Rt. Hon. Anthony Eden, M.C., M.P., His Principal Secretary of 
State for Foreign Affairs. 
The Rt. Hon. James Ramsay MacDonald, M.P., Lord President of the 
Council. ’ 
The Rt. Hon. Sir John Simon, G.C.8.1., K.C.V.0O., O.B.E., K.C., M.P., 
His Principal Secretary of State for the Home Department. 
The Rt. Hon. Viscount Halifax, K.G.,G.C.8.1.,G.C.LE., Lord Privy Seal. 
Sir Miles Wedderburn Lampson, K. C.M.G., C.B., M.V.0O., His High 
Commissioner for Egypt and the Sudan. 
-= His Majesty the King of Egypt: 
Moustapha El Nahas Pacha, President of the Gomiail of Ministers. 
Dr. Ahmed Maher, President of the Chamber of Deputies. 
Mohamed Mahmoud Pacha, former President of the Council of Minis- 
ters, 
Ismail Sedky Pacha, former President of the Council of Ministers. 
Abdel Fattah Yéhia Pacha, former President of the Council of Ministers. 
Wacyf Boutros Ghali Pacha, Minister of Foreign Affairs. 
Osman Moharram Pacha, Minister of Public Works. 
Makram Ebeid Pacha, Minister of Finance. 
Mahmoud Fahmy El-Nokrachi Pacha, Minister of Communications. 
- Ahmed Hamdi Seif El Nasr Pacha, Minister of Agriculture. 
Aly El Chamsi Pacha, former Minister. 
Mohamed Helmi Issa Pacha, former Minister. 
‘Hafez Afifi Pacha, former Minister. 
Who, having communicated their full powers, found in good and due form, 
have agreed as follows: 


ARTICLE 1 


The military occupation of Egypt by the forces of His Majesty The King 
and Emperor is terminated. 


ARTICLE 2 


His Majesty The King and Emperor will henceforth be represented at the 
Court of His Majesty the King of Egypt and His Majesty the King of 
Egypt will be represented at the Court of St. James’s by Ambassadors duly 
accredited. 


ARTICLE 3 


Egypt intends to apply for membership to the League of Nations. His 
Majesty’s Government in the United Kingdom, recognizing Egypt as a 
sovereign independent State, will support any request for admission which 
the Egyptian Government may present in the conditions prescribed by 
Article 1 of the Covenant. 
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ARTICUH 4 


An alliance is established between the high contracting parties with a view 
to consolidating their friendship, their cordial understanding and their good 
relations. 


ARTICLE 5 


Each of the high contracting parties undertakes not to adopt in relation 
to foreign countries an attitude which is inconsistent with the alliance, nor 
to conclude political treaties inconsistent with the provisions of the present 
treaty. . 

ARTICLE 6 

Should any dispute with a third State produce a situation which involves 
a risk of a rupture with that State, the high contracting parties will consult 
each other with a view to the settlement of the said dispute by peaceful 
means, in accordance with the provisions of the Covenant of the League of 
Nations and of any other international obligations which may be applicable 
to the case. 


ARTIOLE 7 


Should, notwithstanding the provisions of Article 6 above, either of the 
high contracting parties become engaged in war, the other high contracting 
party will, subject always to the provisions of Article 10 below, immediately 
come to his aid in the capacity of an ally. 

The aid of His Majesty the King of Egypt in the event of war, imminent 
menace of war or apprehended international emergency will consist in 
furnishing to His Majesty The King and Emperor on Egyptian territory, in 
accordance with the Egyptian system of administration and legislation, all 
the facilities and assistance in his power, including the use of his ports, 
serodromes and means of communication. It will accordingly be for the 
Egyptian Government to take all the administrative and legislative meas- 
ures, including the establishment of martial law and an effective censorship, 
necessary to render these facilities and assistance effective. 


ARTICLE 8 


In view of the fact that the Suez Canal, whilst being an integral part of 
Egypt, is a universal means of communication as also an essential means of 
communication between the different parts of the British Empire, His 
Majesty the King of Egypt, until such time as the high contracting parties 
agree that the Egyptian Army is in a position to ensure by its own resources 
the liberty and entire security of navigation of the Canal, authorizes His 
Majesty The King and Emperor to station forces in Egyptian territory in the 
vicinity of the Canal, in the zone specified in the annex to this article, with 
a view to ensuring in co-operation with the Egyptian forces the defence of 
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the Canal. The detailed arrangements for the carrying into effect of. this 
article are contained in the annex hereto. The presence of these forces shall 
not constitute in any manner an occupation and will in no way prejudice the 
sovereign rights of Egypt. j 
It is understood that at the end of the period of twenty years specified in 
Article 16 the question whether the presence of British forces is no longer 
“necessary owing to the fact that the Egyptian Army is in a position to 
ensure by its own resources the liberty and entire security of navigation of 
the Canal may, if the high contracting parties do not agree thereon, be, 
submitted to the Council of the League of Nations for decision in accordance 
with the provisions of the Covenant in force at the time of signature of the 
present treaty or to such other person or body of persons for decision in 


accordance with such other procedure as the high contracting parties may 
BEree. 
l ` ANNEX TO ARTICLES 

“1. Without prejudice to the provisions of Article 7, the numbers of the forces of His 
Majesty The King and Emperor to be maintained in the vicinity of the Canal shall not ex- 
ceed, of the land forces, 10,000, and of the air forces, 400 pilots, together with the necessary 
ancillary personnel for administrative and technical duties. These numbers do not include 
civilian personnel, e.g., clerks, artisans and laborers. 

2. The British forces to be maintained in the vicinity of the Canal will be distributed (a) 
as regards the land forces, in Moascar and the Geneifa area on the south-west side of the 
Great Bitter Lake, and (b) as regards the air forces, within 5 miles of the Port Said-Sues rail- 
way from Kantara in the north, to the junction of the railway Suea~Cairo and Suez-Ismailia 
in the south, together with an extension along the Ismailia-Cairo railway to include the 
Royal Air Force Station at Abu Sueir and its satellite landing grounds; together with areas 
suitable for air firing and bombing ranges, which may have to be placed east of the Canal. 

3. In the. localities specified above there shall be provided for the British land and air 
forces of the numbers specified in paragraph 1 above, including 4,000 civilian personnel (but 
leas 2,000 of the land forces, 700 of the air forces and 450 civilian personnel ( for whom ascom- 
modstion already exists), the necessary lands and durable barrack and technical accommoda- 
tion, including an emergency water supply. The lands, ascommodation and water supply 
shall be suitable according to modern standards. In addition, amenities such as are reason- 
able, having regard to the character of these localities, will be provided by the planting of 
trees and the provision of gardens, playing fields, &c.,. for the troops, and a site for the ereo- 
tion of a convalescent camp on the Mediterranean sence: 

4. The Egyptian Government will make available the lands and construct the- accommo- 
dation, water supplies, amenities and convalescent camp, referred to in the preceding para- 
graph as being necessary over and above the accommodation already existing in these locali- 
ties, at its own expense, but His Majesty’s Government in the United Kingdom will 
contribute (1) the actual sum spent by the Egyptian Government before 1914 on the con- 
struction of new barracks as alternative accommodation to the Kasr-el-Nil Barracks in Cairo, 
and (2) the cost of one-fourth of the barrack and technical accommodation for the land forces. 
The first of these sums shall be paid at the time specified in paragraph 8 below for the with- 
drawal of the British forces from Cairo and the second at the time for the withdrawal of the 
British forces from Alexandria under paragraph 18 below. The Egyptian Government may 
charge s fair rental for the residential accommodation provided for the civilian personnel. 
The amount of the rent will be agreed betwean His Majesty’s Government in the United 
Kingdom and the Egyptian Government. 
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5. The two Governments will each appoint, immediately the present treaty comes Into 
force, two or more persons who shall together form a committee to whom all questions relat- 
ing to the execution of these works from the time of their commencement to the time of their 
completion shall be entrusted. Proposals for, or outlines of, plans and specifications put 
forward by the representatives of His Majesty’s Government in the United Kingdom will be 
accepted, provided they are reasonable and do not fall outaide the scope of the obligations of 
the Egyptian Government under paragraph 4. The plans and specifications of each of the 
works to be undertaken by the Egyptian Government shall be approved by the representa- 
tives of both Governments on this committee before the work is begun. Any member of this 
committee, as well as the commanders of the British forces or their representatives, shall have 
the right to examine the works at all stages of their construction, and the United Kingdom 
members of the committea may make suggestions as regards the manner in which the work 
is carried out. ‘The United Kingdom members shall also have the right to make at any time, 
while the work is in progress, proposals for modifications or alterations in the plans and speci- 
fications. Effect shall be given to suggestions and proposals by the United Kingdom mem- 
bers, subject to the condition that they are reasonable and do not fall outside the scope of the 
obligations of the Egyptian Government under paragraph 4. In the case of machinery and 
other stores, where standardization of type is important, it is agreed that stores of the stand- 
ard type in general use by the British forces will be obtained and installed. It is, of course, 
understood that His Majesty’s Government in the United Kingdom may, when the barracks 
and accommodation are being used by the British forces, make at their own expense improve- 
ments or alterations thereto and construct new buildings in the areas specified in paragraph 
2 above. 

6. In pursuance of their programme for the development of road and railway communica- 
tions in Egypt, and in order to bring the means of communications in Egypt up to modern 
strategic requirements, the Egyptian Government will construct and maintain the following 
roads, bridges and railways: 


(A)—Roads 
(i) Ismailia-Alexandria, via Tel-cl-Kebir, Zagazig, Zifta, Tanta, Kafr-el-Zayat, 
Damanhour. Í 
(ii) Ismailia-Cairo, via Tel-el-Kebir and thence continuing along the Sweet Water 
Canal to Heliopolis. 


(iii) Port Said-IsmailiaSuez. 
(iv) A link between the south end of the Great Bitter Lake and the Cairo-Suez road 
- about 15 miles west of Suez. 

In order to bring them up to the general standard of good-class roads for general traffic, 
these roads will be 20 feet wide, have bye-passes round villages, &c., and be made of such 
material as to be permanently utilizable for military purposes, and will be constructed in the 
above order of importance. They will comply with the technical specifications set out below 
which are the ordinary specifications for a good-class road for general traffic. 

Bridges and roads shall be capable of carrying a double line of continuous columns of 
either heavy four-wheeled mechanical transport, six-wheeled mechanical transport or 
medium tanks. With regard to four-wheeled vehicles, the distance between the front axle 
of one vehicle and the rear axle of the vehicle next ahead shall be calculated at 20 feet, the 
load on each rear axle to be 14 tons, on each front axle to be 6 tons and the distance between 
axles 18 feet. With regard to six-wheeled vehicles, the distance betwean the front axle of 
one vehicle and the rear axle of that next ahead shall be calculated to be 20 feet, between 
rear axle and middle axle to be 4 feet and between middle axle and front axle 13 feet; the 
load on each rear and middle axle to be 8.1 tons and on each front axle to be 4 tons. Tanks 
shall be calculated for as weighing 19.25 tons, to be 26 feet over all in length and to have a 
distance of 3 feet between the front of one tank and the rear of the next ahead; the load of 
19.25 tons to be carried by tracks which have a bearing of 13 feet upon the road or bridge. 
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(B)—Ratiways 
(i)! Railway facilities in the Canal Zone will be increased and improved to meet the 

needs of the increased garrison in the zone and to provide facilities for rapid entrainment of 
personnel, guns, vebicles and stores according to the requirements of a modern army. His 
Majesty’s Government in the United Kingdom are hereby authorized to make at their own 
expense such subsequent additions and modifications to these railway facilities as the future 
requirements of the British forces may demand. Where such additions or modifications 
affect railway lines used for general traffic, the permission of the Egyptian Government must 
be obtained. 

Gi) The line between Zagazig and Tanta will be doubled. 

(iii) The Alexandria-Mersa Matruh line will be improved and made permanent. 

7. In addition to the roads specified in paragraph 6 (A) above, and for the same purposes, 

the Egyptian Government will construct and maintain the following roads: 
(i) Cairo south along the Nile to Kena and Kus; 
(ii) Kus to Kosseir; 
Gii) Kena to Hurghada. 

These roads and the bridges thereon will be constructed to satisfy the same standards as 
those specified in paragraph 6 above. 

It may not be possible for the construction of the roads referred to in this paragraph to be 
undertaken at the same time as the roads referred to in paragraph 6, but they will be con- 
structed as soon as possible. 

8. When, to the satisfaction of both the high contracting parties, the accommodation 
referred to in paragraph 4 is ready (accommodation for the forces retained temporarily at 
Alexandria in accordance with paragraph 18 below not being included) and the works re- 
ferred to in paragraph 6 above (other than the railways referred to in (ii) and (iii) of part 
(B) of that paragraph) have been completed, then the British forces in parts of Egypt other 
than the areas in the Canal Zone specified in paragraph 2 above and except for those malin- 
tained temporarily at Alexandris, will withdraw and the lands, barracks, aircraft landing 
grounds, seaplane anchorages and accommodation occupied by them will be vacated and, 
save in so far as they may belong to private persons, be handed over to the Egyptian Gov- 
ernment. 

9. Any difference of opinion between the two Governments relating to the execution of 
paragraphs 3, 4, 5, 6, 7 and 8 above will be submitted to the decision of an arbitral board, 
composed of three members, the two Governments nominating each a member and the third 
being nominated by the two Governments in common agreement. The decision of the 
board shall be final. 

10. In order to ensure the proper training of British troops, it is agreed that the area 
defined below will be available for the training of British forces: (a) and (b) at all times of the 
year, and (c) during February and March for annual manceuvres: 

(a) West of the Canal: From Kantara in the north to the Suez-Cairo railway (inclusive) 
in the south and as far as longitude 31 degrees 30 minutes east, exclusive of all 
cultivation: 

(6) East of the Canal as required; 

(c) A continuation of (a) as far south as latitude 28 degrees 52 minutes north, thence 
south-east to the junction of latitude 29 degrees 30 minutes north and longitude 
31 degrees 44 minutes east and from that point eastwards along latitude 29 degrees 
30 minutes north. 

The areas of the localities referred to above are included in the map (seals 1: 500,000) 

which is annexed to the present treaty.* 

11. Unless the two Governments agree to the contrary, the Egyptian Government will 
prohibit the passage of aircraft over the territories situated on either side of the Suez Canal 


1 Bee Notes exchanged, No. 1, on page 92. 4 Not reproduced in this Supplement. 
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and within 20 kilometres of it, except for the purpose of passage from east to west or vice 
versa by means of a corridor 10 kilometres wide at Kantara. This prohibition will not, -’ 
however, apply to the forces of the high contracting parties or to genuinely Egyptian air 
organizations or to air organizations genuinely belonging to any part of the British Common- 
wealth of Nations operating under the authority of the Egyptian Government. 

12. The Egyptian Government will provide when necessary reasonable means of com- 
munication and access to and from the localities where the British forces are situated and will 
also accord facilities at Port Said and Suez for the landing and storage of material and 
supplies for the British forces, including the maintenance of a small detachment of the British 
forces in these ports to handle and guard this material and these supplies in transit. 

18. In view of the fact that the speed and range of modern aircraft necessitate the usa of 
wide areas for the efficient training of air forces, the Egyptian Government will accord per- 
mission to the British sir forces to fly wherever they consider it necessary for the purpose of 
training. Reciprocal treatment will be accorded to Egyptian air forces in British territories. 

14. In view of the fact that the safety of flying is dependent upon provision of a large 
number of places where aircraft can alight, the Egyptian Government will secure the main- 
tenance and constant availability of adequate landing grounds and seaplane anchorages in 
Egyptian territory and waters. The Egyptian Government will accede to any request from 
the British air forces for such additional landing grounds and seaplane anchorages as ex- 
perience may show to be necessary to make the number adequate for allied requirements. 

15. The Egyptian Government will accord permission for the British air forces to use the 
said landing grounds and seaplane anchorages, and in the case of certain of them to send 
stocks of fuel and stores thereto, to be kept in sheds to be erected thereon for this purpose, 
and in case of urgency to undertake such work as may be necessary for the safety of aircraft. 

16. The Egyptian Government will give all necessary facilities for the passage of the per- 
sonnel of the British forces, aircraft and stores to and from the said landing grounds and 
seaplane anchorages. Similar facilities will be afforded to the personnel, aircraft and stores 
of the Egyptian forces at the air bases of the British forces. 

17. The British military authorities shall be at liberty to request permission from the 
Egyptian Government to send parties of officers in civilian clothes to the Western Desert 
to study the ground and draw up tactical schemes. This permission shall not be unreason- 
ably withheld. 

18. His Majesty the King of Egypt authorizes His Majesty The King and Emperor to 
maintain units of his forces at or near Alexandria for a period not exceeding eight years from 
the date of the coming into force of the present treaty, this being the approximate period 
considered necessary by the two high contracting parties— 

(a) For the final completion of the barrack accommodation in the Canal zone; 

(b)? For the improvement of the roads— 

(i) Cairo-Suez; 
(ii) Ceiro-Alexandria via Giza and the desert; 
(iii) Alexandria~-Mersa Matruh; 
go as to bring them up to the standard specified in part (A) of paragraph 6; 

(c) The improvement of the railway facilities between Ismailia and Alexandria, and 
Alexandria and Mersa Matruh referred to in (ii) and (iii) of part (B) of paragraph 6. 

The Egyptian Government will complete the work specified in (a), (b) and (c) above be- 
fore the expiry of the period of éight years aforesaid. The roads and railway facilities 
mentioned above will, of course, be maintained by the Egyptian Government. 

19. The British forces in or near Cairo shall, until the time for withdrawal under para- 
graph 8 above, and the British forces in or near Alexandria until the expiry of the time 
specified in paragraph 18 above, continue to enjoy the same facilities as at present. 


3 Seo Notes exchanged, No. 2, on page 93. 
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| ARTICLE 9 | 
The immunities and privileges in jurisdictional and fiscal matters to be 
enjoyed by the forces of His Majesty The King and Emperor who are in 
Egypt in accordance with the provisions of the present tresty will be deter- 
mined in a separate convention t to be concluded between the Egyptian 
Government and His Majesty’s Government in the United Kingdom. 


. ARTICLE 10 

Nothing in the present treaty is intended to or shall in any way prejudice 
the rights and obligations which devolve, or may devolve, upon either of the — 
high contracting parties under the Covenant of the League of Nations or 
the Treaty for the Renunciation of War signed at Paris on the 27th August, 
1928. 

ARTICLE 11 | 
1. While reserving liberty to conclude new conventions in future, modify- 
ing the agreements of the 19th January and the 10th July, 1899, the high 
contracting parties agree that the administration of the Sudan shall continue 
to be that resulting from the said agreements. The Governor-General shall 
continue to exercise on the joint behalf of the high contracting parties the 
powers conferred upon him by the said agreements. 

The high contracting parties agree that the primary aim of their adminis- 
tration in the Sudan must be the welfare of the Sudanese. 

Nothing in this article prejudices the question of sovereignty over the 
Sudan. 

2.6 Appointments and promotions of officials in the Sudan will in conse- 
quence remain vested in the Governor-General, who, in making new ap- 
pointments to posts for which qualified Sudanese are not available, will 
select suitable candidates of British and Egyptian nationality, - 

3. In addition. to Sudanese troops, both British and Egyptian How shall 
be placed at the disposal of the Governor-General for the defence of the 
Sudan. 

4, Egyptian immigration into the Sudan shall be unrestricted except for 
reasons of public order and health. 

5. There shall be no discrimination in the Sudan a British subjects 
and Egyptian nationals in matters of commerce, immigration or the pos- 
session of property. 

6. The high contracting parties are agreed on the provisions set out in the 
annex to this article as regards the method by which international conven- 
tions are to be made applicable to the Sudan. 


ANNEX TO ARTICLE 11 


1. Unless and until the high contracting parties agree to the contrary in application of 
paragraph 1 of this article, the general principle for the future shall be that international 


‘For convention see p. 94, infra. E See Notes exchanged, No. 3, on page 93. 
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conventions shall only become applicable to the Sudan by the joint action of the Govern- 
ments of the United Kingdom and of Egypt, and that such joint action shall! similarly also 
be required if it is desired to terminate the participation of the Sudan in an international 
convention which already applies to this territory. 

2. Conventions to which it will be desired that the Sudan should be a party will generally 
be conventions of a technical or humanitarian character. Such conventions almost in- 
variably contain a provision for subsequent accession, and in such cases this method of 
making the convention applicable to the Sudan will be adopted. Accession will be effected 
by a joint instrument, signed on behalf of Egypt and the United Kingdom respectively by 
two persons duly authorized for the purpose. The method of depositing the instruments of 
accession will be the subject of agreement in each case between the two Governments. In 
the event of ita being desired to apply to the Sudan a convention which does not contain an 
accession clause, the method by which this should be effected will be the subject of consulta- 
tion and agreement between the two Governments. 

3. If.the Sudan is already a party to a convention, and it-is desired to terminate the par- 
ticipation of the Sudan therein, the necessary notice of termination will be given jointly by 
the United Kingdom and by Egypt. 

4, It is understood that the participation of the Sudan in a convention and the termination 
of such participation can only be effected by joint action specifically taken in respect of the 
Sudan, and does not follow merely from the fact that the United Kingdom and Egypt are 
both parties to a convention or have both denounced a convention. 

5. At international conferences where such conventions are negotiated, the Egyptian and 
the United Kingdom delegates would naturally keep in touch with a view to any action 
which they may agree to be desirable in the interests of the Sudan. 


ARTICLE 12 


His Majesty The King and Emperor recognizes that the responsibility for 
the lives and property of foreigners in Egypt devolves exclusively upon the 
Egyptian Government, who will ensure the fulfilment of their obligations in 
this respect. 

ARTICLE 13 


His Majesty The King and Emperor recognizes that the capitulatory 
régime now existing in Egypt is no longer in accordance with the spirit of ` 
the times and with the present state of Egypt. 

His Majesty the King of Egypt desires the abolition of this régime without 
delay. 

Both high contracting parties are agreed upon the arrangements with 
regard to this matter as set forth in the annex to this article. 


ANNEX TO ARTICLE 13 


1.5 Jt is the object of the arrangements set out in this annex: 

(i) To bring about speedily the abolition of the Capitulations in Egypt with the dis- 

appearance of the existing restrictions on Egyptian sovereignty in the matter of 
the application of Egyptian legislation (including financial legislation) to for- 
eigners as ita necessary consequence; 

(ii) To institute a transitional régime for a reasonable and not unduly prolonged period 
to be fixed, during which the Mixed Tribunals will remain and will, in addition 
to their present judicial jurisdiction, exercise the jurisdiction at present vested 
in the Consular Courta. 
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At the end of this transitional period the Egyptian Government will be free to dispense with 
the Mixed Tribunals. 

2. As a first step, the Egyptian Government will approach the Capitulatory Powers as 
soon as possible with a view to (a) the removal of all restrictions on the application of Egyp- 
tian legislation to foreigners, and (b) the institution of a transitional régime for the Mixed 
Tribunals aa provided in paragraph 1 (ii) above. 

3. His Majesty’s Government in the United Kingdom, as the Government of a Capitu- 
latory Power and as an ally of Egypt, sre in no way opposed to the arrangements referred 
to in the preceding paragraph and will collaborate actively with the Egyptian Government 
in giving effect to them by using all their influence with the Powers exercising capitulatory 
rights in Egypt. 

4, It is understood that in the event of its being found impossible to bring into effect the 
arrangements referred to in paragraph 2, the Egyptian Government retains its full righta 
unimpaired with regard to the capitulatory régime, including the Mixed Tribunals. 

5. It is understood that paragraph 2 (a) involves not merely that the assent of the Capitu- 
latory Powers will be no longer neceasary for the application of any Egyptian legislation to 
their nationals, but also that the present legislative functions of the Mixed Tribunals aa 
regards the application of Egyptian legislation to foreigners will terminate. It would follow 
from this that the Mixed Tribunals in their judicial capacity would no longer have to pro- 
nounce upon the validity of the application to foreigners of an Egyptian law or decree which 
has been applied to foreigners by the Egyptian Parliament or Government, as the case 
may be. 

6. His Majesty the King of Egypt hereby declares that no Egyptian legislation made 
applicable to foreigners will be inconsistent with the principles generally adopted in modern 
legislation or, with particular relation to legislation of a fiscal nature, discriminate against 
foreigners, including foreign corporate bodies. 

7. In view of the fact that it is the practice in most countries to apply to foreigners the 
law of their nationality in matters of “statut personnel,” consideration will be given to the 
desirability of excepting from the transfer of Jurisdiction, at any rate in the first place, 
matters relating to “statut personnel” affecting nationals of those Capitulatory Powers who 
wish that their consular authorities should continue to exercise such jurisdiction. 

8. The transitional régime for the Mixed Tribunals and the transfer to them of the juris- 
diction at present exercised by the Consular Courts (which régime and transfer will, of 
course, be subject to the provisions of the special convention referred to in Article 9) will 
necessitate the revision of existing laws relating to the organization and jurisdiction of the 
Mixed Tribunals, including the preparation and promulgation of a new Code of Criminal 
Procedure. It is understood that this revision will include amongst other matters: 

(i) The definition of the word “foreigner” for the purpose of the future jurisdiction of 
the Mixed Tribunals; 
(ii) The increase of the personnel of the Mixed Tribunals and the Mixed Parquet, 
which will be necessitated by the proposed extension of their jurisdiction; 
(ii) The procedure in the case of pardons or remissions of sentences imposed on for- 
eigners and also in connection with the execution of -capital sentences passed 
on foreigners. 


ÅBRTICLE 14 


The present treaty abrogates any existing agreements or other instruments 
whose continued existence is inconsistent with its provisions. Should either 
high contracting party so request, a list of the agreements and instruments 
thus abrogated shall-be drawn up in agreement between them within six 
months of the coming into force of the present treaty. 
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ARTICLE 15 


The high contracting parties agree that any difference on the subject of 
the application or interpretation of the provisions of the present treaty 
which they are unable to settle by direct negotiation shall be dealt with in 
accordance with the provisions of the Covenant of the League of Nations. 


ARTICLE 16 


At any time after the expiration of a period of twenty years from the com- 
ing into force of the treaty, the high contracting parties will, at the request 
of either of them, enter into negotiations with a view to such revision of its 
terms by agreement between them as may be appropriate in the circum- 
stances as they then exist. In case of the high contracting parties being 
unable to agree upon the terms of the revised treaty, the difference will be 
submitted to the Council of the League of Nations for decision in accordance 
with the provisions of the Covenant in force at the time of signature of the 
present treaty or to such other person or body of persons for decision in 
accordance with such procedure as the high contracting parties may agree. 
It is agreed that any revision of this treaty will provide for the continuation 

‘of the alliance between the high contracting parties in accordance with the 
principles contained in Articles 4,5,6and7. Nevertheless, with the consent 
of both high contracting parties, negotiations may be entered into at any 
time after the expiration of a period of ten years after the coming into force 
of the treaty, with a view to such revision as aforesaid. 


ÅRTICLE 17 


The present treaty is subject to ratification. Ratifications shall be 
exchanged in Cairo as soon as possible. The treaty shall come into force 
on the date of the exchange of ratifications, and shall thereupon be registered 
with the Secretary-General of the League of Nations. 

In witness whereof the above-named plenipotentiaries have signed the 
present treaty and affixed thereto their seals. 

Done at London in duplicate this 26th day of August, 1936. 

(L.8.) ANTHONY EDEN 

(L.8.) J. Ramsay MacDonaLp 
(L.8.) JOHN SIMON 

(u.8.) HALIFAX 

(L.8.) Mites W. Lampson 
(L.8.) MovustapHa EL-NAHAS 
(L.8.) AHMAD MAHER 

(L.8.) M. Manmoup 

(1.8.) I. SEDKI 

(L.3.) A. YEHIA 

(z.8.) Wacrr Boutros GHALI 
(L.8.) O. MonAaRRAM 
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(L.8.) MakramM EBHID 

(u.8.) Manmoup Fanmy EL-NOKRACHY 
(u.s.) A. Hampy Serr EL Nase 

(u.8.) ALY EL CHAMSI 

(u.8s.) M. H. Issa 

(L.8.) HAFEZ AFIFI 


AGREED MINUTE 


Tam» United Kingdom and Egyptian Delegations desire at the moment of 
signature to record in a minute certain points of interpretation of the pro- 
visions of the Treaty of Alliance upon which they are agreed. 

These points are as follows: . 

(i) It is of course understood that the facilities provided for in Article 7 ` 
to be furnished to His Majesty The King and Emperor include the sending 
of British forces or reinforcements in the eventualities specified in that 
article. 

(ii) With reference to Article 7; it is understood that as a result of the 
provisions of Article 6, there will have been mutual consultation between 
the two Governments in the case of a risk.of a rupture. In the case of an 
apprehended international emergency, the same principle of mutual con- 
sultation applies. 

(ii) The “means of communication” referred to in the second sentence 
of Article 7 include telecommunications (cables, telegraphs, telephones and 
wireless). 

(iv) Amongst the military, administrative and legislative measures 
referred to in the third sentence of Article 7 are included measures under 
which the Egyptian Government, in the exercise of their powers as regards 
radio-electric communications, will take into account the requirements of 
the W/T stations of the British forces in Egypt, and will continue to co- 
operate with the British authorities to prevent any mutual interference 
between British and Egyptian W/T stations, and measures providing for 
the effective control of all means of communications referred to in that 
article. 

(v) The words “Geneifa area” in paragraph 2 (a) of the annex to Article 8 
mean: along the shore of the Great Bitter Lake from a point 3 kilometres 
north of Geneifa Station to a point 3 kilometres south-east of Parid Station 
to a depth of 3 kilometres from the shore of the lake. 

(vi) With reference to paragraph 2 (b) of the annex to Article 8, it is 
understood that the exact sites in the area therein referred to where the air 
forces will be located will be defined as soon as possible. — 

The Royal Air Force Depot at present situated at Aboukir will also be 
transferred to this area not later than the date of the withdrawal of the 
British forces from Cairo under paragraph 8. 

(vii) With reference to paragraph 3 of the annex to Article 8, it is under- 
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stood (a) that British barrack accommodation includes married quarters for 
officers and for a proportion of the other ranks, (b) that though the site of 
the convalescent camp cannot be definitely fixed at the moment, El Arish 
might possibly prove suitable, and (c) that the Egyptian Government, in 
pursuance of the policy which it has already taken in hand for the benefit 
of the inhabitants of those areas, will take all reasonable sanitary measures 
for the combating of malaria in the areas adjacent to those where the British 
forces are situated. 

(viii) With reference to paragraph 6 of the annex to Article 8, it is under- 
stood that, with regard to road No. (iii), the Egyptian Government will, 
unless they are able to make arrangements with the Suez Canal Conipang 
for the use of this road by the British and Egyptian forces and for the im- 
provement of those sections which are not already up to this standard so as 
to satisfy the conditions laid down in paragraph 6, construct an entirely 
new road connecting these: places. 

(ix) With reference to paragraph 12 of the annex to Article 8, it is under- 
stood that the number of the detachment referred to shall be limited to the 
minimum strictly necessary to handle and guard this material. 

(x) With reference to paragraph 13 of the annex to Article 8, it is under- 
stood that flying will take place for training purposes mostly over desert 
areas, and that populated areas will only be flown over where necessity so 
demands. 

(xi) With reference to paragraph 2 of the Egyptian note relating to 
military matters, it is of course understood that the cost of the Military 
Mission will be defrayed by the Egyptian Government, and that the words 
“proper training” in this paragraph include training in British military 
colleges and academies. 

(xii) Paragraph 2 of the Egyptian note relating to military matters only 
applies to persons who are already at the time members of the Egyptian 
armed forces. 

(xiii) The word “equipment” in paragraph 3 of the Egyptian note relating 
to military matters, means all such stores as it is desirable for forces acting 
. together to have as a common pattern. It does not include articles of 
clothing or articles of local production. 

(xiv) With reference to paragraph 1 of Article 11, it is agreed that the 
Governor-General shall furnish to His Majesty’s Government: in the United 
Kingdom and the Egyptian Government an annual report on the adminis- 
tration of the Sudan. Sudan legislation will be notified directly to the 
President of the Egyptian Council of Ministers. 

(xv) With reference to paragraph 2 of Article 11, it is understood that, 
while the appointment of Egyptian nationals to official posts in the Sudan 
must necessarily be governed by the number of suitable vacancies, the time 
of their occurrence and the qualifications of the candidates forthcoming, the 
provisions of this paragraph will take effect forthwith on the coming into 
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force of the treaty. The promotion and advancement of members of the 
Sudan Service shall be irrespective of nationality up to any rank by selection 
in accordance with individual merits. 

It is also understood that these provisions will not prevent the Governor- 
General occasionally appointing to special posts persons of another nation- 
ality when no qualified British subjects, Egyptian nationals or Sudanese are 
available. 

(xvi) With reference to paragraph 3 of Article 11, it is understood that, 
as the Egyptian Government are willing to send troops to the Sudan, the 
Governor-General will give immediate consideration to the question of the 
number of Egyptian troops required for service in the Sudan, the ‘precise 
places where they will be stationed and the accommodation necessary for 


‘them, and that the Egyptian Government will send forthwith, on the’ 


coming into force of the treaty, an Egyptian military officer of high rank 
whom the Governor-General can consult with regard to these matters. 

(xvii) With reference to Article 11, as it has been arranged between the 
Egyptian Government and His Majesty’s Government in the United King- 
dom that the question of the indebtedness of the Sudan to Egypt and other 
financial questions affecting the Sudan shall be discussed between the 
Egyptian Ministry of Finance and the Treasury of the United Kingdom, and 
as such discussions have already commenced, it has been considered un- 
necessary to insert in the treaty any provision in regard to this question. 

(xviii) With regard to paragraph 6 of the annex to Article 13, it is under- 
stood that questions relating to this declaration are not subjects for the 
appreciation of any courts in Egypt. 

Signed in duplicate at London this 26th day of August, 1936. 


ANTHONY EDEN, 
His Majesty’s Principal Secretary of State for Foreign Affairs 


MovustarHa E1-~N Anas, 
President of the Egyptian Council of Ministers 


Nortrs.—Lonpon, Aucust 26, 1936 


No. 1 


Moustapha El-Nahas Pacha to Mr. Eden 


LONDON, AUGUST 26, 1936 
Sir, ; 

With reference to Article 2 of the treaty signed this day, I have the honor 
to inform Your Excellency that, as His Majesty The King of Great Britain, 
Ireland and the British Dominions beyond the Seas, Emperor of India, will 
be the first foreign sovereign to be represented in Egypt by an ambassador, 
British Ambassadors will be considered senior to the other diplomatic repre- 
sentatives accredited to the Court of His Majesty the King of Egypt. 
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The provisions of this note are subject to revision at the time and in the 
conditions provided for in Article 16 of the treaty. 


I avail, &c. | 
MovstaprHa EL-NAHAS, 
President of the Council of Ministers 
No. 2 
Moustapha El-Nahas Pacha to Mr. Eden 
LONDON, AUGUST 26, 1936 
Sir, 


With reference to Article 12 of the treaty signed this day, I have the honor 
to inform Your Excellency that the Egyptian Government intend to abolish 
forthwith the European Bureau of the Public Security Department, but will 
retain, for five years from the coming into force of the treaty, a certain . 
European element in their city police. The said police will remain for the 
same period under the command of British officers. 

With a view to facilitating the gradual substitution of Egyptian officials 
for the said European element and thereby securing the harmonious working 
of the police organization, the Egyptian Government propose to dispense 
annually with the services of one-fifth of the number of European police 
officials. 

The Egyptian Government, in view of the treaty of friendship and alliance 
signed today, will, when engaging the services of foreign experts, generally 
prefer British subjects possessing the necessary qualifications. 

I avail, &c. 

MovustrapHa BL-NAHAS, 
President of the Council of Ministers 


No. 3 
Moustapha El-Nahas Pacha to Mr. Eden 
LONDON, AUGUST 26, 1936 
Sir, 

I wish to place on record certain further understandings in regard to mili- 
tary matters which have been reached between us in connection with the 
Treaty of Alliance signed this day. 

(1) British personnel shall be withdrawn from the Egyptian Army and the 
functions of the Inspector-General and his staff shall terminate. 

(2) The Egyptian Government, desiring to perfect the training of the 
Egyptian Army including the Air Force, and intending, in the interests of the 
alliance which has been established, that such foreign instructors as they 
may deem necessary shall be chosen from amongst British subjects only, will 
avail themselves of the advice of a British Military Mission for such time as 
they may deem necessary for the purposes aforesaid. His Majesty’s Gov- 
ernment in the United Kingdom will furnish the Military Mission which the 
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Egyptian Government desire, and will also undertake to receive and provide 
proper training in the United Kingdom for any personnel of the Egyptian 
forces which the Egyptian Government may desire to send for the purpose of 
being trained. In the circumstances created by this treaty the Egyptian 
Government will naturally not desire to send any personnel of their armed 
forces to undergo a course in any training establishment or unit abroad else- 
where than in the United Kingdom, provided that this shall not prevent it 
from sending to any other country such personnel as cannot be received in 
training establishments and units in the United Kingdom. 

(3) In the interests of the alliance, and in view of the possible necessity of 
codperative action between the British and Egyptian forces, the armament 
and equipment, land and air, of the Egyptian forces shall not differ in type 
from those of the British forces. His Majesty’s Government in the United 
Kingdom undertake to use their good offices to facilitate the supply of such 
armament and equipment from the United Kingdom, at prices similar to 
those which would be paid by His Majesty’s Government, whenever the 
Egyptian Government so desire. 

I avail, &c. 

MovusrapHa E1-Nawas, 
President of the Council of Ministers 


Notes EXCHANGED IN Eayrt.—Avaust 12, 1936 
No. 1 
Sir Miles Lampson to Moustapha El-Nahas Pacha 
THE RESIDENCY, RAMLEH, 
August 12, 1936 | 
Sir, 

With reference to paragraph 6 (B) (i) of the annex to Article H (9) §, your 
Excellency asked me on behalf of the Egyptian Delegation to communicate 
information as regards the work which would be required to be done under 
this paragraph. I have the honor to enclose a statement which gives these 
details so far as they can be stated at the present moment. This statement 
is, however, only approximate and further details might have to be added 
to it. 


I avail, &e. \ 
Mres W. Lampson, 
High Commissioner 
Enclosure in No. 1 
Approximate Railway Requirements in Canal Zone 
MOASCAR 


The existing siding with troop entrainment platform and one siding with end loading ramp, 
each to hold “60” unit trains, with facilities to enable a train to be despatched every three 
hours, will be maintained. 

5 Article 8 in the treaty as signed (see p. 79, supra). 
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GHNHIFA ARMA 
(a) Entrainment Station. —Two sidings with loop entrainment platforms and two sidings 
with end loading ramps, each to hold “60” unit trains. 
(6) Depot Area, facilities as given below together with the necessary shunting loops, &c. 
Supply Depot: One spur with two loading sidings (each 20 units). 
Petrol Depot: One loading siding (10 units). 
M.T. Vehicle Reception Depot: One end loading siding (30 Flats). 
Ordnance Depot: One spur with one loading and one end loading siding (each 20 units). 
Camp Equipment Depot: One loading siding (40 units). 
Ammunition Depot: One spur with two loading sidings (each 20 units). 
Hospital Area: One siding and one off-loading platform for one Hospital train. 
R.E. Stores Depot: One loading siding (20 units). 
N.A.A.F.I. Depot: One loading siding (10 units). 
(e) Marshalling and Locomotive Yards to enable one personnel fant or one M.T. train, 
being despatched every three hours throughout the twenty-four. 
(d) Wharves and other unloading facilities as required. 
Nots.—All loading sidings to have platforms corresponding with the length of the train. 


No. 2 
Moustapha El-Nahas Pacha to Sir Miles Lampson 


ANTONIADES PALACE, ALEXANDRIA, 
August 12, 1936 
Sir, 

With reference to paragraph 18 (b) of the draft annex to Article H (9)? 
initialled the 24th July last, I have the honor to inform Your Excellency that 
the work which is at present being done on the roads Cairo-Alexandria, via 
Giza and the desert, and Cairo-Suez will be pushed forward and will be com- 
pleted by the end of 1936. 


I avail, &c. 
MovustapHa Ex-Nawas, 


President of the Council of Ministers 


No. 3 
Sir Miles Lampson to Moustapha El-Nahas Pacha 


THH RESIDENCY, RAMLEH, 
August 12, 1936 
Sir, | 
In the course of discussions on questions of detail, arising out of paragraph 
2 of Article K,® the suggestion for the secondment of an Egyptian economic 
expert for service at Khartum, and the Governor-General’s wish to appoint 
an Egyptian officer to his personal staff as military secretary, were noted and 
considered acceptable in principle. It was also considered desirable and 


7 Article 8 in the treaty as signed (see p. 79, supra). 
* Article 11 in the treaty as signed (see p. 84, supra). 
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acceptable that the Inspector-General of the Egyptian Irrigation Service in 
the Sudan should be invited to attend the Governor-General’s Council when 
matters relating to his departmental interests were before the Council. 
I avail, &c. 
ag Mners W. LAMPson, 
High Commissioner 
ORAL DECLARATION 


M inute of a Meeting held at. the Antoniades Palace, Alorin on 
August 10, 1986 


At a meeting at the Antoniades Palace on the morning of the 10th August, 
at which the provisions of the draft tresty relating to the Capitulations and 
other non-military clauses were under discussion, the following oral declara- 
tion was made: 


His Excellency Nahas Pasha, on behalf of the Egyptian Delegation, 
stated that the absence in the treaty documents of any mention of the 
Judicial and Financial Advisers meant that the Egyptian Government 
were free from any restriction of an international character with regard 
to the retention or non-retention of these officials. 


His Excellency the High Commissioner expressed his agreement with the 
declaration of Nahas Pasha. 


‘CONVENTION BETWEEN HIS MAJESTY’S GOVERNMENT IN 
THE UNITED KINGDOM AND THE EGYPTIAN GOV- 
ERNMENT CONCERNING THE IMMUNITIES . 
AND PRIVILEGES TO BE ENJOYED BY THE 
BRITISH FORCES IN EGYPT 


London, August 26, 1936 


The Government of the United Kingdom of Great Britain and Northern 
Ireland and the Egyptian Government desiring, in accordance with Article 9 
of the Treaty of Alliance signed this day, to settle the position as regards 
jurisdictional and fiscal matters of the Forces in Egypt of His Majesty The 
King of Great Britain, Ireland and the British Dominions beyond the Seas, 
Emperor of India (hereinafter referred to as His Majesty), have ateoa as 
follows: 

1. In this convention the expression “British Forces” includes— 

(a) every person subject to the Naval Discipline Act, the Army Act and 
the Air Force Act of the United Kingdom (or the corresponding Acts of other 
parts of His Majesty’s dominions) who is stationed with, or attached to, the 
forces of His Majesty, who are present in Egypt in accordance with the pro- 
visions of the Treaty of Alliance; ` 
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(b) every civilian official of British nationality accompanying or serving 
with the said forces in Egypt or the Navy, Army and Air Force Institutes, 
who is either granted relative status as an officer, or holds a pass designating 
his status, issued by the Appropriate British Authority as hereinafter de- 
fined, and who is paid from the funds of any part of the dominions of His 
Majesty, or the Navy, Army and Air Force Institutes; 

(c) wives, and children under 21 years of age, of the persons mentioned in 
paragraphs (a) and (b) hereof. 

2.—(a) The expression “Appropriate British Authority” means— 

(i) in the case of members of His Majesty’s Naval Forces, the Senior 
Naval Officer for the time being within the territorial waters of 
Egypt; or in cases where the matter is not within his cognizance, 
the Commander-in-Chief or other officer for the time being com- 
manding the Mediterranean Station; 

(ii) in the case of members of His Majesty’s Land Forces, the General 
or other officer for the time being commanding the British troops 
in Egypt; 

(iii) in the case of members of His Majesty’s Air Forces, the Air or other 
officer for the time being commanding the Royal Air Force in 
Egypt. 

(b) Any authority given to, or any act or thing to be done by, to or for, 
any Appropriate British Authority may be exercised by, or done by, to or 
for, any other person for the time being authorized in that behalf according 
to the custom of the particular service of His Majesty concerned. 

3.—(a) The expression “British Camps” means— 
the areas or places which, by virtue of Article 8 of the treaty and the annex 
thereto, have been allocated to the Forces of His Majesty and such other 
areas as may be so allocated by agreement of both Governments either in 
addition to or in substitution for the aforesaid areas, and including the tem- 
porary camps and bivouacs in the training and manceuvre areas authorized 
by the treaty when being used as such. 

(b) the expression “service aircraft’? means any aircraft of His Majesty’s 
Forces. — 

4. No member of the British Forces shall be subject to the criminal juris- 
diction of the courts of Egypt, nor to the civil jurisdiction of those courts in 
any matter arising out of his official duties. If any civil proceeding is insti- 
tuted against a member of the British Forces before any Egyptian court, 
notification of the proceedings shall be given to His Majesty’s Ambassador, 
and no further steps shall be taken until twenty-one days have elapsed from 
the date of notification. This period shall be extended if His Majesty’s Am- 
bassador states that it has not been possible to conclude the necessary in- 
vestigations in the above time. A statement to the court by His Majesty’s 
Ambassador that the proceedings arise out of official duties will be considered 
as conclusive evidence of that fact. 


— 
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5. Without prejudice to the fact that British camps are Egyptian territory 
the said camps shall be inviolable and shall be subject to the exclusive con- 
trol and authority of the Appropriate British Authorities. 

6. In pursuance of the provisions of the Treaty of Alliance, the Egyptian 
Government hereby consents to the enjoyment by the British Forces of— 

(a) freedom of movement between British camps, and to or from the 
ordinary points of access to Egyptian territory by water, land or air; there 
would of course be consultation with the Egyptian authorities as regards 
movements of large bodies of men, stores or vehicles on railways and roads 
used for general traffic; 

(b) unrestricted communication by radio or other telegraphy, telephony or 
any other means howsoever; and the necessary facilities for maintaining 
such communications whether inside or outside of British camps, including 
the laying of cables and land lines; it is understood that the telegraph and 
telephone cables and lines herein referred to will be situated in the areas 


wheré the British Forces are stationed, and that any connection with the 


Egyptian system of telegraphs and telephones will be subject to arrangement 
with the Egyptian authorities; 

(c) the right. within British camps to generate light and power for use in 
British camps, and to transmit and distribute such light and power between 
the place of generation and any other British camp by means of cables, pipes 
or in any other way whatsoever; 

(d) transmission, subject to the payment of the usual charges, of telegrams 
and messages over the Egyptian State Telegraphs and Telephones, in clear, 
in code or in cipher; 

(e) use of the Egyptian State Railways upon the terms and subject to the 
conditions now in force; 

(f) the supply, maintenance and use of telephones as required, as part of 
and connected with the Egyptian State Telephones service and system, at 
the rates and upon the conditions now in force; 

(g) entry into and departure from Egypt of members of His Majesty’s 
Forces at all times without let or hindrance, subject only to the production of 
a certificate showing membership of the British Forces in cases when such 
members do not arrive or leave by a British man of war, troopship, freight- 
ship, or service aircraft, service transport or as a formed body under com- 
mand of an officer, warrant officer, non-commissioned officer, or petty officer; 

(h) the use of roads, bridges, canals, streams, lakes, waterways and other 
bodies of water without the payment of dues, tolls or charges either by way of 
registration or otherwise for vehicles or water-borne craft used on His Maj- 
esty’s Service; 

(t) port facilities free of payment for His Majesty’s men of war, troop- 
ships, freightships and service aircraft of an amphibian or seaplane charac- 
ter; 

(j) the same immunity regarding the official correspondence of the British 
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Forces and their couriers as is enjoyed in international law by the diplomatic 
representatives of foreign States. 

7.—(a) Members of the British Forces who are owners of real property 
shall pay the same taxes, registration and transfer fees in respect of such 
property and its produce as civilians of British nationality; 

(b) members of the British Forces shall pay in respect of any privately 
owned radio receiving or transmitting apparatus the tax or licence fee for the 
time being in force and applicable to such apparatus; 

(c) members of the British Forces shall pay the fee for the time being in 
force for the registration of a private water-borne craft and (subject to the 
provisions of Article 6 (h) hereof) also all dues, charges and tolls leviable in 
consequence of the user of such craft; 

(d) members of the British Forces shall pay the tax or registration fee for 
the time being in force for a private motor vehicle used on any public road 
maintained by the Egyptian Government or for any privately owned air- 
craft; 

(e) the Agreement between the Egyptian Government and the British 
Military Authorities dealing with imports and exports by the British Naval, 
Military and Air Force Authorities as well as with imports by individual 
members of His Majesty’s forces and by the Navy, Army and Air Force In- 
stitutes, dated the 14th July, 1921, as amended up to the date hereof, shall 
remain in full force and effect; provided, however, that, in the event of a 
change in the tariff, either party to the said agreement shall have a right to 
demand a revision of the ad valorem rates which have been accepted by mu- 
tual consent as equivalent to the actual duties and dues chargeable under the 
tariff now in force. The principle of an ad valorem equivalent shall be main- 
tained; 

Save as above provided, British camps, the British Forces and the mem- 
bers thereof shall be immune from all taxation, other than municipal rates for 
services enjoyed, and from all registration fees or charges unless there has 
been an agreement between the two Governments to the contrary. 

8. The Egyptian Government freely offers every assistance to British air- 
craft in distress, and will accord full facilities to His Majesty’s personnel and 
stores to proceed to and from the salvage of any aircraft in distress that may 
have made a forced landing in Egyptian territory. 

9. The Appropriate British Authority will surrender, on receipt of an ap- 
plication signed by the appropriate official of the Egyptian Ministry of Jus- 
tice, persons not being members of His Majesty’s Forces and who are within 
any British camp, and 

(a) against whom a warrant of arrest has been issued in respect of any of- 
fence triable by a court in Egypt; or 

(b) against whom an order of imprisonment has been made by any court in 
Egypt; or 

(c) against whom an order has been issued by an appropriate Egyptian 
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military authority for desertion or absence without leave from the Egyptian 
Army; and 

(d) who are not immediately ejected therefrom as would ordinarily be 
done in the case of such persons who take refuge therein from the police... 

Every application for the surrender of an offender, under these provisions 
shall be accompanied by a certified true copy of the warrant of arrest or order 
of imprisonment as the case may be, and by such information as is available 
as to the identity and whereabouts of the person whose surrender is desired, 

10. The Egyptian Government will ensure: | 

(a) the searching for, apprehending and handing over of any members of 
the British Forces who are claimed as deserters or absentees without leave, 
upon request made in writing by the Appropriate British Authority; 

(b) the prosecution of persons accused of acts in relation to the British 
Forces which, if committed in relation to the Egyptian Forces, would have 
rendered them liable to prosecution. 

11.—(1) Subject to the provisions of sub-paragraph (a) of e preceding 
_ article, members of the British Forces shall be liable to arrest by the Egyp- 
tian authorities only in such circumstances as would justify the arrest of 
civilians of British nationality. Should any member of the British Forces 
be arrested the following procedure will be adopted: 

(a) Notification of the arrest giving the name and other particulars of the 
person arrested together with information as to the nature of the offences 
for which the said person was arrested, will be sent forthwith to the Appro- 
priate British Authority; 

(b) A similar notification will also immediately be sent to the office of the 
nearest British consular officer; 

(c) The alleged offender will be handed over on demand to the Appro- 
priate British Authority; 

(d) Full particulars of the charges against the alleged offender together 
with the names, addresses and statements of the relevant witnesses will be 
delivered or sent by registered post to the Appropriate -British Authority 
within 48 hours of the arrest; 

(2) When it is alleged that a member of the British Forces has committed 
an offence for which he has not been arrested, particulars of such alleged 
offence together with the procés-verbal will be sent with all convenient speed 
to the Appropriate British Authority. 

12. The British Forces will send an armed escort into any part of fey 
for the purpose of taking over and escorting to a British camp, any member 
of the British Forces arrested under the provisions of Articles 10 and 11 
hereof. 

13.—(a) The Egyptian Government undertakes at the request of the 
Appropriate British Authority to take all reasonable steps to secure the 
attendance of persons amenable to its jurisdiction as witnesses before His 
Majesty’s military tribunals in Egypt (courts-martial, courts of inquiry, 
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committees of adjustment, and boards of officers or other service tribunals) 
convened and assembled by the Appropriate British Authority. 

(b) The Government of the United Kingdom undertakes to take all 
reasonable steps to secure the attendance of any member of the British 
Forces as a witness at any proceedings before the Egyptian courts, including 
the Mixed Courts, courts-martial, disciplinary tribunals or courts of enquiry, 
upon application being made to the Appropriate British Authority signed 
by the appropriate official of the Ministry of Justice or the president of the 
tribunal concerned. 

14. The Egyptian Government and the Government of the United King- 


dom agree that it is desirable that any person, ordered to attend a British . 


military tribunal under Article 13 (a) above and who is accused of any of the 
following offences, should be amenable to prosecution before the appropriate 
Egyptian court, that is to say: 
(i) being duly summoned makes default in attending; or 
(ii) refuses to take oath or make a solemn declaration legally required 
to be taken or made; or 
(iii) refuses to produce any document in his power or control legally 
required to be produced by him; or 
(iv) refuses when & witness to answer any question to which the tribunal 
may legally require an answer; or l 
(v) is guilty of contempt of the tribunal by using insulting or threat- 
ening language or by causing interruption or disturbance in the 
proceedings of such tribunal; or 
(vi) when examined on oath or solemn declaration before the tribunal 
wilfully gives false evidence. 

Similarly it is desirable that a person ordered to attend an Egyptian tri- 
bunal under Article 13 (b) above who commits any of the offences specified 
above, shall be amenable to prosecution before the appropriate British 
military tribunal. 

The exact manner and the extent, however, to which effect can be given 
to the two preceding paragraphs of this article depends upon the laws of the 
United Kingdom and of Egypt respectively, and the two Governments agree 
that there shall be further discussion at a later date in regard to this matter. 

15. Each Government shall pay to the other on demand all reasonable 
expenses incurred in execution of the provisions of Articles 8, 9, 10 (a), 13 
(a) and 13 (b) hereof. 

16. The privileges and immunities provided for in the present convention 
- only apply to persons stationed with or attached to those forces of His 
Majesty who are present in Egypt in accordance with the provisions of the 
Treaty of Alliance and as further defined in Article 1 above. 

As regards military and air force personnel, the limitations as to numbers 
provided for in the said treaty (without prejudice to the provisions of Article 
7 thereof) apply. 


id 
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In witness whereof the undersigned plenipotentiaries being duly author- 
ized to this effect by their respective Governments have signed the present 
agreement and affixed thereto their seals. 

Done at London in duplicate this 26th day of August, 1936. 

For the Government of the United Kingdom of Great Britain and North- 
ern Ireland: 

. (..8.) ANTHONY EDEN 

For the Egyptian Government: 

(u.8.) MovstapHa EL-NAHAS 


GREAT BRITAIN 


MERCHAN T PERENG (CARRIAGE OF MUNITIONS TO SPAIN) 
ACT, 1936? 


December 3, 1986 


CHAPTER I 


An Act to prohibit the discharge in or transshipment for Spanish territory of 
weapons and munitions of war and other articles from certain ships, to 
prohibit the carriage in such ships of such articles consigned to or destined 
for Spanish territory, and for purposes connected therewith. 

{8rd December 1936] 


Be it enacted by the King’s most Excellent Majesty by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and'by the authority of the same, as follows: 
1.—(1) No article to which this Act applies shall be discharged at any 
port or place in Spanish territory or within the territorial waters adjacent 
thereto from a ship to which this Act applies, and no such article shall be 
transhipped on the high seas from any such ship into any vessel bound for 
any such port or place, and no such article consigned to or destined for any 
such port or place shall be taken on board or carried in any such ship. ` 
(2) The articles to which this Act applies are— 

(a) all articles which were on the twenty-third day of November, 
nineteen hundred and thirty-six, prohibited to be exported 
from the United Kingdom by an Order in Council made by 
virtue of section eight of the Customs and Inland Revenue 
Act, 1879, and section seventeen of the Finance Act, 1921 
(which relate to weapons and munitions of war and other 
articles); and 

(b) all articles which may after the passing of this Act be pro- 
hibited to be so exported by any such Order in Council and to 
which this Act is declared by that Order to apply. 


11 Edw. 8, Ch. 1. 
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(3) The ships to which this Act applies are— 

(a) all British ships, except ships registered— 

(i) in any of the following Dominions, that is to say, the 
Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand, the Union of South Africa 
and the Irish Free State; or 

Gi) in any territory administered by His Majesty’s Govern- 
ment in any of the Dominions aforesaid; and 

(b) all other ships registered in, or licensed under the law of, any 
colony or British protectorate or any territory in respect of 
which a mandate on behalf of the League of Nations has been 
accepted by His Majesty and is being exercised by His 
Majesty’s Government in the United Kingdom. 

(4) H any article is discharged or transhipped from, or taken on board 
or carried in, any ship in contravention of this Act, any person being the 
owner, charterer or master of the ship shall, if he is privy to the contraven- 
tion, be guilty of a misdemeanour. 

(5) Section four hundred and fsxiy ening of the principal Act (which 
provides for the forfeiture of dangerous goods carried under a false descrip- 
tion and in certain other cases) shall apply in relation to any ship to which © 
this Act applies as if any articles carried in contravention of this Act were 
dangerous goods carried under a false description. 

(6) Any officer mentioned in section seven hundred and twenty-three 
of the principal Act who has reason to suspect that a ship is contravening or 
has contravened the provisions of this Act shall, without prejudice to the 
powers conferred by that section, have the following powers, that is to say: 

(a) he may go on board the ship and for that purpose may detain 
the ship or require it to stop or to proceed to some convenient 
place; 

(b) hemay require the master to produce any documents relating to 
any cargo which is being carried or has been carried on the ship; 

(c) he may search the ship and examine the cargo and require the 
master or any member of the crew to open any package or par- 
cel which he suspects to contain any articles to which this Act 
applies; 

(d) he may make any other examination or inquiry which he 
deems necessary to ascertain whether this Act is being or has 
been contravened ; 

(e) if it appears to him that this Act is being or has been con- 
travened, he may, without summons, warrant or other process, 
take the ship and her cargo and her master and crew to the 
nearest or most convenient port in a country to which this 
Act extends, in order that the alleged contravention may be 
adjudicated upon by a competent court. 
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(7) If any ship duly required under the last foregoing subsection to 
stop or to proceed to some convenient place fails to comply with that re- 
quirement, the master of the ship shall be guilty of a misdemeanour, and if a 
master or any other person fails to do any other thing duly required of bim 
under that subsection or obstructs any officer in the exercise of his powers 
under that subsection, he shall be liable to a fine not exceeding one hundred 
pounds. 

(8) Anything which has been done before the commencement of this 
Act in purported exercise of any such power as is mentioned in subsection 
(6) of this section, and which would have been lawfully done if this Act had 
come into operation on the twenty-third day of November, nineteen hundred 
and thirty-six, shall be deemed to have been lawfully done. 

(9) For the purposes of this Act the expression “Spanish territory” 
shall include the Spanish zone of Morocco. . 

2.—(1) This Act may be cited as the Merchant Shipping (Carriage of 
Munitions to Spain) Act, 1936. 

(2) This Act and the Merchant Shipping Acts, 1894 to 1932, ‘shall be 
construed as one, and those Acts and this Act may be cited together as the 
Merchant Shipping Acts, 1894 to 1936. 

- (3) In this Act the expression “the principal Act” means the Merchant 
Shipping Act, 1894. 

(4) This Act shall extend, not only to the United Kingdom, but also 
to— 

(a) the Isle of Man, the Channel Islands, British India, New- 
foundland and every colony; and 

(b) every country to which Part XIII of the principal Act for the 
time being extends by virtue of an Order in Council made 
under section five of the Foreign Jurisdiction Act, 1890. 

(5) This Act shall continue in force until His Majesty by Order in 
Council is pleased to declare that it is no longer necessary or expedient that 
it should continue in force: 

Provided that on the expiration of this Act subsection (2) of section thirty- 
eight of the Interpretation Act, 1889, (which relates to the effect of repeals) 
shall apply as if this Act had been repealed by another Act. 


UNITED STATES 


JOINT RESOLUTION ! 


TO PROHIBIT THE EXPORTATION OF ARMS, AMMUNITION, AND IMPLEMENTS OF 
WAR FROM THE UNITED STATES TO SPAIN 


January 8, 1987 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That during the existence of the state of civil 


1 Public Resolution—No. 1—75th Congress. Chapter 1—l1st Session. [S. J. Res. 3.] 
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strife now obtaining in Spain it shall, from and after the approval of this 
Resolution be unlawful to export arms, ammunition, or implements of war 
from any place in the United States, or possessions of the United States, to 
Spain or to any other foreign country for transshipment to Spain or for use 
of either of the opposing forces in Spain. Arms, ammunition, or implements 
of war, the exportation of which is prohibited by this Resolution, are those 
enumerated in the President’s Proclamation No. 2163 of April 10, 1936. ? 

Licenses heretofore issued under existing law for the exportation of arms, 
ammunition, or implements of war to Spain shall, as to all future exporta- 
tions thereunder, ipso facto be deemed to be cancelled. 

Whoever in violation of any of the provisions of this Resolution shall ex- 
port, or attempt to export, or cause to be exported either directly or in- 
directly, arms, ammunition, or implements of war from the United States or 
any of its possessions, shall be fined not more than ten thousand dollars or 
imprisoned not more than five years, or both. 

When in the judgment of the President the conditions described in this 
Resolution have ceased to exist, he shall proclaim such fact, and the pro- 
visions hereof shall thereupon cease to apply. 

Approved, January 8, 1937, at 12.30 p.m. 


2 Proclamation in Dept. of State Press Releases, April 18, 1936, pp. 311-313. The enu- 
meration is the same as that contained in the President’s Proclamation No. 2159 of Feb- 
ruary 29, 1936 (this JOURNAL, Supp., Vol. 30, pp. 112-113), except that Proclamation No. 
2163 omits from Category I, par. (4) “forgings” for projectiles for the arms enumerated 
under par. (3).—Eb. 


INTERNATIONAL CONVENTION FOR THE SAFETY OF LIFE 
AT SEA? 


Signed at London, May 31, 1929; in force January 1, 1933? 


PREAMBLE 


The Governments of Germany, the Commonwealth of Australia, Belgium, 
Canada, Denmark, Spain, the Irish Free State, the United States of America, 
Finland, France, the United Kingdom of Great Britain and Northern Ireland, 
India, Italy, Japan, Norway, the Netherlands, Sweden, the Union of Socialist 
Soviet Republics; being desirous of promoting safety of life at sea by estab- 
lishing in common agreement uniform principles and rules directed thereto; 

Considering that this end may best be achieved by the conclusion of a 
convention; 

Have appointed their plenipotentiaries, namely: 


The Government of Germany: 


Dr. Friedrich Sruamen, Ambassador Extraordinary and Plenipotentiary 
of the German Reich in London. 

Mr. Gustav Kornas, Ministerialdirigent in the Reichsverkehrsminis- 
terium, Geheimer Regierungsrat, Berlin. 

Mr. Arthur Weyer, Oberregierungsrat in the Reichsverkehrsminis- 
terium, Geheimer Justizrat, Berlin. 

Mr. Walter Laas, Professor, Director of the “Germanischer Lloyd” 
Classification Society, Berlin. 

Dr. Otto Riess, Director ret. of the Reichsschiffsvermessungsamt, Ge- 
heimer Regierungsrat, Neubrandenburg. 

Mr. Hermann Girss, Ministerialrat in the Reichspostministerium, Berlin. 

Vice-Admiral Hugo Domuyix, President of the “Deutsche Seewarte, 
Hamburg.” 


1 League of Nations Treaty Series No. 3127, Vol. 136, p. 82; U. 8. Treaty Series, No. 910. 

t Deposit of rattficattons tn London: Denmark, June 3, 1930; The Netherlands, Oct. 20, 
1930; Spain, June 22, 1932; Germany, United Kingdom, Canada, Finland, France, Italy, 
Norway, Sweden, Oct. 1, 1932; India, Oct. 1, 1934; Belgium, May 29, 1935; Japan, June 11, 
1935; Union of Soviet Socialist Republics, July 2, 1935; Australia (excluding Papua, Norfolk 
Island, and mandated territories of New Guinea and Nauru), Dec. 23, 1935; United States of 
America, Aug. 7, 1936. 

Accessions: Brasil and Hungary, April 1, 1933; Iceland and Portugal, April 6, 1983; Dan- 
vig, April 30, 1933; China, May 14, 1933; Bulgaria, Dec. 4, 1933; Poland, Sept. 4, 1934; 
Netherlands Indies, July 1,.1935; Hong-Kong and Straits Settlements, July 1, 1935; Chosen, 
Taiwan and leased territory of Kwantung, Sept. 12, 1935; Estonia, Oct. 12, 1935; Argentine 
Republic, Jan. 19, 1936; Italian Colonies (Libya, Eritrea and Somaliland) and Italian pos- 
sessions of the Aegean Sea, Oct. 30, 1935. 
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-The Government of the Commonwealth of Australia: 
Captain Henry James Faaxss, Royal Australian Navy, Commonwealth 
Naval Representative in London. 
Lieut.-Commander Thomas Frer, Royal Naval Reserve (Retired). 
Captain J. K. Davis, Commonwealth Director of Navigation. 


The Government of Belgium: 
Baron DE GERLACHE DE GOMERY, Directór-General of the Marine De- 
partment. 
Mr. Gustave boe Winns, Ingénieur en Chef, Director of Marine Depart- 
ment. 
Mr. Georges Goor, Adviser to the Marine Department. 


The Goneruanit of Canada: 
Mr. Alexander Jonnston, Deputy Minister of Marine. 
Mr. Lucien Pacavp, Secretary in the Office of the Canadian High Com- 
missioner in London. 


The Government of Denmark: 
Mr. Emil Kroez, Assistant-Secretary in the. Marine Department, Min- 
istry of Industry, Commerce and Shipping. 
Mr. V. Torséu-Jensmn, Judge of the Supreme Court of Appeal. . 
Captain V. Lorex, Chief Examiner of Masters and Mates. . 
- Mr. J. A. Konerna, Technical Managing Director of the United Steam 
Ship Company, Copenhagen. ` 
Mr. Aage H. LARSEN, Engineer in Chief of the Ministry of Industry, Com- 
merce and Shipping. 
` Mr. Arnold Poutszn, Engineer Commissioner to the Ministry of In- 
dustry, Commerce and Shipping. 


The Government of Spain: | 


Rear-Admiral Don Francisco Je avier DE SALAS. y eer Head of the 
Naval Commission in Europe. 


The Government of the Irish Free State: 
Mr. J. W. Duuanry, Commissioner for Trade for the Irish Free State 
in Great Britain. 
Mr. E. O. Foster, Chief Surveyor in the Marine Branch, Department of: 
Industry: and Commerce. | 


The Government of the United States of America: 
The Honorable Wallace H.. Wurrn, Junior, Member of Congress, Chair- 
man of. the. Committee. on Merchant Marine and Fisheries. ) 
Mr. Arthur J. Tyger, ‚Commissioner of Navigation, Department of. om 
: merce.. 


\ 
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Mr. Charles M. Barnes, Chief of the Treaty Division, Department of 
State. 

Rear-Admiral George H. Rocx, Construction Corps, United States Navy, 
Assistant Chief of the Bureau.of Construction and Repair, Navy 
Department. 

Captain Clarence S. Kemprr, United States Navy, Hydrographer, Navy 
Department. 

Mr. Dickerson N. Hoover, Supervising Inspector-General of the Steam- 
boat Inspection Service, Department of Commerce. 

Mr. William D. TERRELL, Chief of the Radio Division, Department of 
Commerce. 

Rear-Admiral Jobn G. Tawresny, Construction Corps, United States 
Navy (Retired), United States Shipping Board. 

Mr. Herbert B. Warg, President of the American Steamship Owners’ 
Association. 

Mr. Henry G. Smrrn, President of the National Council of American 
Shipbuilders. 

Captain Charles A. McAnzisrm, President of the American Bureau of 
Shipping. 


The Government of Finland: 


Baron Gustaf Wrens, President of the Shipping Board. 
Captain Väinö Brereman, Inspector of Shipping. 
Consul Karl Kusten, Manager of the Finnish Shipowners’ Association. 


The Government of France: 


Mr. Rio, Senator and former Minister. 

Captain Haarsixicuer, Naval Construction Corps, Director of Mer- 
cantile Shipping Service; Department of Public Works. 
Commander Marin, Naval Construction Corps, Direction of Mercantile 

Shipping. 
Captain THovuroupn, Naval Attaché to the French Embassy in London. 


The Government of the United Kingdom of Great Britain and Northern Ire- 
land: 

Sir Herbert W. Ricumonp, Vice-Admiral, Royal Navy. 

Sir Westcott Assit, Professor of Naval Architecture, Armstrong Col- 
lege, Newcastle-on-Tyne. 

Mr. A. L. AYRE, Vice-President of the Shipbuilding Employers’ Federa- 
tion. 

Captain F. W. Bars, Professional Officer, Mercantile Marine Depart- 
ment, Board of Trade. 

Mr. ©. H. Born, Mercantile Marine Department, Board of Trade. 

Sir Wiliam C. Curnim, President of the Chamber of Shipping of the 
United Kingdom. 
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Mr. A. J. Danm, Principal Ship Surveyor, Board of Trade. 

Sir Norman Hm, Chairman of the Merchant Shipping Advisory Com- 
mittee. 

Sir Charles Hrewoop, Principal Assistant Secretary, Mercantile Marine 
Department, Board of Trade. 

Captain A. R. H. Morreiy, Trinity House. 


The Government of India: 


Sir Geoffrey L. Consett, Commerce Department, Government of India. 

Captain E. V. Wasu, Port Officer, Bombay. 

Mr. M. A. Master, General Manager of the Scindia Steam Navigation 
Company. 


The Government of Italy: 


Lieut.-General of Port G. Inan, General Director of the Mercantile 
Marine. 

Vice-Admiral A. Autessio, Chief of the Technical Inspectorate of the 
Mercantile Marine. 

Count D. Roemri pi Viunanova, Counsellor to the Italian Embassy in 
London. : 

Dr. T. C. Grannini, Counsellor of Emigration. 

Major-General of Port F. Marena, Vice-Inspector of Harbour Master 
Offices. 

Eingineer-General E. Ferrerri, Chief of the Technical Office of the Ital- 
ian Naval and Aeronautical Register. 

Mr. G. Gnemn, Chief of the Telegraph Service of the General Direction 
of Postal and Telegraphic Services. 

Commander L. Brancumntr, Royal Italian Navy. 


The Government of Japan: 


Mr. Yukio Yamamoto, Inspector-General of the Mercantile Marine Bu- 
reau, Expert in the Department of Communications. 

Captain Shichihei Ora, Imperial Japanese Navy. 

Mr. Itaro Isua, First Class Secretary of Embassy. 


The Government of Norway: 


Mr. B. Voar, Norwegian Minister in London. 


Mr. L. T. Hansan, Director of the Department of Shipping, Ministry of 


Commerce and Navigation. 

Mr. J. SopénueEyDER, Surveyor-in-Chief of the Ship and Engineer Di- 
vision, Ministry of Commerce and Navigation. 

Mr. Arth H. Marnresmn, Vice-President of the Norwegian Shipowners’ 
Association. 

Captain N. Marsrranver, Chairman of the Board of the Norwegian 
Masters’ Association. 
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Mr, A. Brexenanp, Manager of the Norwegian Seamen’s and Firemen’s 
Union. 
The Government of the Netherlands: 
Vice-Admiral C. Focx, Inspector-General of Navigation. 
Mr. C. H. ps Goss, Ex-Inspector-General of Navigation, Netherland 
East Indies. 
Mr. A. vAN DREL, Adviser on Naval Architecture, Shipping Inspection 
Service. 
Mr. J. A. BLAND vaN DEN Bera, Inspector of Coastal and Ships’ Radio- 
_ telegraphy. 
Mr. Phs. van OMMEREN, Junior, Chairman of Phs. van Ommeren, Ltd. 
Mr. H. G. J. Urixmns, Ex-Commodore of the Netherland Steamship 
Company. 
The Government of Sweden: 
Baron PALMSTIERNA, Swedish Minister in London. 
Mr. Nils Gustaf Nizsson, Assistant Under-Secretary in the Board of 
Trade. 
Captain Erik Axel Fredrik Eacrert, Maritime Expert to the Social Board. 


The Government of the Union of Soctakst Soviet Republics: 
Mr. Jan Lvovitch Arens, Counsellor to the U. S. S. R. Embassy in Paris. 
Captain Karl Pavlovitch Esar, Commander of the Icebreaker “Lenin,” 
Soviet Merchant Fleet (Sovtorgflot). 


Who, having communicated their full powers, found in good and due form, 
have agreed as follows: 


CHAPTER I—PRELIMINARY 
ARTICLE 1 


THE contracting governments undertake to give effect to the provisions 
of the present convention for the purpose of promoting safety of life at sea, 
to promulgate all regulations and to take all other steps which may be neces- 
sary to give the present convention full and complete effect. 

The provisions of the present convention are completed by Regulations 
contained in Annex I, which have the same force and take effect at the same 
time as the present convention. Every reference to the present convention 
implies at the same time a reference to the Regulations annexed thereto. 


ARTICLE 2 
Applications and Definitions 
1. The provisions of the present convention shall apply to ships belonging 
to countries the governments of which are contracting governments, and to 


3 Omitted from this Supplement. The Regulations are of a technical character relating to 
construction, life-saving appliances, etc., safety of navigation, and contents and forms of 
certificates.—Eb. 
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ships belonging to territories to which the present convention is applied under 
Article 62, as follows: 
Chapter Il —(Construction) to passenger ships (mechanically pro- 
pelled) on international voyages. 
Chapter I]. —(Life-saving Appliances) to passenger ships (mechani- 
cally propelled) on international voyages. 
Chapter IV —(Radiotelegraphy) to all ships engaged on international 
voyages except cargo ships of less than 1,600 tons gross 
tonnage, 


Chapter V.—(Safety of Navigation) to all ships on all voyages. 
Chapter VI.—(Certtficates) to all the ships to which Chapters II, III 
| and IV apply. 
2. The classes of ships to which each chapter applies are more precisely de- 
fined, and the extent of the application is shown, in each chapter. 


3. In the present convention, unless expressly provided otherwise— 


(a) a ship is regarded as belonging to a country if it is registered at a port 
of that country; 

(b) the expression “Administration” means the Government of the country 
in which the ship is registered; 

(c) aninternational voyage is a voyage from a country to which the present 
convention applies to a port outside such country, or conversely; and for this 
purpose every colony, overseas territory, protectorate or territory under 
suzerainty or mandate is regarded as a separate country; 

(d) a ship is a passenger ship if it carries more than 12 passengers; 

(e) the expression “Regulations” means the Regulations contained in An- 
nex 

4. The present convention, unless expressly provided otherwise, does not 
apply to ships of war. 

' ARTICLE 3 
Cases of “Force Majeure” 


No ship, which is not subject to the provisions of the present convention 
at the time of its departure on any voyage, shall become subject to the pro- 
visions of the present convention on account of any deviation from its intended 
voyage due to stress of weather or any other cause of force majeure. 

Persons who are on board a ship by reason of force majeure or in con- 
sequence of the obligation laid upon the master to carry shipwrecked or 
other persons shall not be taken into account for the purpose of ascertaining 
the application to a ship of any provisions of the present convention.: 


CHAPTER II—CONSTRUCTION 
ARTIOLE 4 
- Application 


This chapter, except where it is otherwise expressly provided, applies 
to new passenger ships engaged on international voyages. 
2. A new passenger ship is a ship the keel of which is laid on or after the 
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Ist July, 1931, or a ship which is converted to passenger service on or after 
that date, all other passenger ships being described as existing passenger ships. 

3. Each Administration may, if it considers that the route and the con- 
ditions of the voyage are such as to render the application of the requirements 
of this chapter unreasonable or unnecessary, exempt from the requirements 
of this chapter individual ships or classes of ships belonging to its country 
which, in the course of their voyage, do not proceed more than 20 miles from 
the nearest land. 

4. In the case of a passenger ship which, in the course of its voyage, does 
not proceed more than 200 miles from the nearest land, the Administration 
of the country to which the ship belongs may allow relaxations from such of 
the requirements of Regulations IX, X, XV and XIX as may be proved to 
the satisfaction of the Administration to be neither reasonable nor practica- 
ble. 

5. In the case of existing passenger ships engaged on international voyages 
which do not already comply with the provisions of this chapter relating to 
new passenger ships, the arrangements on each ship shall be considered by 
the Administration of the country to which the ship belongs, with a view to 
improvements being made to provide increased safety where practicable and 
reasonable. 

6. In the case of passenger ships engaged on international voyages which 
are employed in the carriage of large numbers of unberthed passengers in 
special trades, such, for example, as the pilgrim trade, an Administration, if 
satisfied that it is impracticable to enforce compliance with the requirements 
of this chapter, may exempt such ships, when they belong to its country, from 
those requirements on the following conditions: 


(a) That the fullest provision which the circumstances of the trade will 
permit shall be made in the matter of construction. 

(b) That steps shall be taken to formulate general rules which shall be 
applicable to the particular circumstances of these trades. Such rules shall 
be formulated in concert with such other contracting governments, if any, 
as may be directly interested in the carriage of such passengers.* 

7. This chapter does not apply to ships which are not mechanically pro- 
pelled or to wooden ships of primitive build, such as dhows, junks, &c. 


ARTICLE 5 
Watertight Subdivision of Ships 


1. Ships shall be as efficiently subdivided as is possible having regard to 
the nature of the service for which they are intended. The requirements re- 
specting subdivision are given in the following articles and in the Regulations. 


‘See General Rules relating to Construction and Life-Saving Appliances on ships em- 
ployed in the carriage of large numbers of unberthcd passengers in special trades, signed at 
Simla, June 11, 1931, by the Governments of Ceylon, Hong-Kong, India, The Netherlands, 
The Netherlands East Indies, and the Straits Settlements. (League of Nations Treaty . 
Series, Vol. 136, p. 204.) The Simla Rules came into force on the same date as the con- 
vention.—Ep. . à 
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2. The degree of subdivision provided for by these requirements varies 
with the length of the ship and with the service, in such manner that the high- 
est degree of subdivision corresponds with the ships of greatest length pri- 
marily engaged in the carriage of passengers. 

3. Regulations I to V indicate the method to be followed in order to de- 
termine the degree of subdivision applicable to a ship. 

4. In order that the required degree of subdivision shall be maintained, a 
loadline corresponding to the approved subdivision draft shall be assigned 
and marked on the ship’s sides. A ship having spaces which are specially 
adapted for the accommodation of passengers and the carriage of cargo alter- 
natively may, if the owners desire, have one or more additional loadlines as- 
signed and marked to correspond with the subdivision drafts which the 
Administration may approve for the alternative service conditions. The 
freeboard corresponding to each approved subdivision loadline, and the condi- 
tions of service for which it is approved, shall be clearly indicated on the 
safety certificate. Subdivision loadlines shall be marked and recorded in the 
manner provided in Regulation VII. 


ARTICLE 6 
Peak and Machinery Space Bulkheads, Shaft Tunnels, &c. 


All ships shall be fitted with watertight forward and after peak bulkheads 
and with watertight bulkheads at the extremities of the machinery space, and, 
in screw ships, with watertight shaft tunnels or equivalent subdivision in ac- 
cordance with the provisions of Regulation VI. 


ARTICLE 7 
Construction, Testing, &c. 
Regulations VIII to XIU and XV to XXI prescribe rules for— 


(a) the construction and testing of subdivision bulkheads, inner bottoms, 
watertight decks, trunks, ventilators, fire-resistin bulkheads, &c 

(b) the conditions governing openings in bile Heads. in the ip 8 sides 
and in the weather deck, and the character and use of means which shall be 
provided for closing these openings; 

(c) the tests and the periodical inspections and operation of the means of 
closing openings in bulkheads and in the ship’s side; 

(d) exits from watertight compartments; 

(e) pumping arrangements; and 

(f) power for going astern and auxiliary steering apparatus. 


ARTICLE 8 


Stabiuity Test 


Every new passenger ship shall be inclined upon its completion and the 
elements of its stability determined. The operating personnel shall be sup- 
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plied with such information on this subject as is necessary to permit efficient 
handling of the ship. 


ARTICLE 9 
Entries in the Official Log Book 


A record of the closing and opening of watertight doors, &c., and of all in- 
spections and drills, shall be entered in the official log book as required by 
Regulation XIV. 


Articie 10 
Initial and Subsequent Surveys of Ships 


The general principles which shall govern the survey of ships, whether new 
or existing, as regards hull, main and auxiliary boilers and machinery, and 
equipments, are stated in Regulation XXII. Each contracting government 
undertakes— 

(1) to draw up detailed regulations in accordance with these general prin- 
ciples, or to bring its existing regulations into agreement with these principles; 

(2) to secure that these regulations shall be enforced. 

The detailed regulations referred to in the preceding paragraph shall be in 
ail respects such as to secure that, from the point of view of safety of life, the 
ship is fit for the service for which it is intended. 


CHAPTER ITI.—LIFE-SAVING APPLIANCES, &c. 


ARTICLE 11 


Interpretation 


For the purposes of this chapter— 


(a) the expression “new ship” means a ship the keel of which is laid on or 
after the 1st July, 1931, all other ships being described as existing ships; 

(b) the expression “short international voyage” means an international 
hha in the course of which a ship is not more than 200 miles from the near- 
est land; 

(c) the expression “buoyant apparatus” means buoyant deck seats, or 
buoyant deck chairs, or any other buoyant apparatus excepting boats, life- 
buoys and life-jackets. 


ARTICLH 12 
Application 
1. This chapter, except where it is otherwise expressly provided, applies to 
new passenger ships which are mechanically propelled and engaged on in- 
ternational voyages. 


2. Special provisions are laid down in Articles 13, 14, 19 and 25 with re- 
gard to new passenger ships engaged on short international voyages. 
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3. Each Administration, if it considers that the route and the conditions of 
the voyage are such as to render the application of the full requirements of 
this chapter unreasonable or unnecessary, may to that extent exempt from the 
requirements of this chapter individual ships or classes of ships belonging to 
_Its country which, in the course of their voyage, do not go more than 20 miles 
from the nearest land. 

4. In the case of existing passenger ships which are mechanically propelled 
and engaged on international voyages and which do not already comply 
with the provisions of this chapter relating to new passenger ships, the ar- 
rangements on each ship shall be considered by the Administration of the 
country to which the ship belongs, with a view to securing, so far as this is 
practicable and reasonable, compliance with the general principles set out in 
Article 13 not later than the Ist July, 1931, and substantial compliance with 
the other requirements of this chapter. Oo 

5. In the case of passenger ships which are mechanically propelled and 
engaged on international voyages and which are employed in the carriage of 
large numbers of unberthed passengers in special trades, such, for example, 
as the pilgrim trade, an Administration, if satisfied that it is impracticable 
to enforce compliance with the requirements of this chapter, may exempt such 
ships, when they belong to its country, from those requiremente on the follow- 
ing conditions: | 

(a) That the fullest provision which the circumstances of the trade will 
permit shall be made in the matter of lifeboats and other life-saving appli- 
ances and fire protection. 

(b) That all such boats and apparatus shall be readily available within 
the meaning of Article 13. ) 

(c) That a life-jacket shall be provided for every person on board. 

(d) That steps shall be taken to formulate general rules which shall be ap- 
` plicable to the particular circumstances of these trades. Such rules shall be 


formulated in concert with such other contracting governments, if any, as 
may be directly interested in the carriage of such passengers.5 


ARTICLE 13 
Lifeboats and Buoyant Apparatus 


The general principles governing the provision of lifeboats and buoyant 
apparatus in a ship to which this chapter applies are that they shall be readily 
available in case of emergency and shall be adequate. 

1. To be readily available, the lifeboats and buoyant apparatus must com- 
ply with the following conditions: 

(a) They must be capable of being got into the water safely and rapidly 
even under unfavorable conditions of list and trim. 


(b) It must be possible to embark the passengers in the boats rapidly and 
in good order. l 


* See footnote 4, supra. 
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(c) The arrangement of each boat and article of buoyant apparatus must 
be A it will not interfere with the operation of other boats and buoyant 
apparatus. 


2. To be adequate, the provision of lifeboats and buoyant apparatus must 
satisfy the following conditions: 

(a) Subject to the provisions of sub-paragraph (b) of this paragraph there 
must be accommodation in boats for all persons on board, and there must, in 
addition, be buoyant apparatus for 25 per cent. of the persons on board. 

(6) In the case of passenger ships engaged on short international voyages, 
the boats must be provided in accordance with the requirements set out in 
the table in Regulation XXXIX, and there must be, in addition, buoyant 
apparatus so that the boats and buoyant apparatus together provide accom- 
modation for all on board as set out in Regulation XXXVIII. There must, 
in addition, be buoyant apparatus for 10 per cent. of the persons on board. . 

(c) No more boats shall be required on any passenger ship than are sufi- 
cient to accommodate all persons on board. 


ÅRTICLE 14 
Ready Availability and Adequacy 
The arrangements for securing the principles of ready availability and ade- 
quacy mentioned in Article 13 shall be in accordance with the provisions of 
Regulations XXXVII, XXXVIII and XXXIX. 
ÀRTICLE 15 
Standard types of Boats. Life Rafts. Buoyant Apparatus 
All the lifeboats, life rafts and buoyant apparatus shall comply with the 
conditions fixed by this convention and Regulations XXIV to XXIX. 
ARTICOLE 16 
Construction of Boats 


All boats must be properly constructed, and shall be of such form and pro- 
portion that they shall have ample stability in a seaway, and sufficient free- 
board when loaded with their full complement of persons and equipment. 

Each boat must be of sufficient strength to enable it to be safely lowered 
into the water when loaded with its full complement of persons and equipment. 


ARTICLE 17 
Embarkation of the Passengers in the Boats 


Suitable arrangements shall be made for embarking the passengers in the 
boats at an embarkation deck. There shall also be a suitable ladder pro- 
vided at each set of davits. 
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ARTICLE 18 
Capacity of Boats and Life Rafts 


The number of persons that a boat of one of the standard types or an ap- 
proved life raft or buoyant apparatus can accommodate and the conditions of 
approval of life rafts and buoyant apparatus shall be ascertained in accord- 
ance with the provisions of Regulations XXX to XXXV inclusive. 


ARTICLE 19 
Equipment of Boats and Life Rafts 
Regulation XXXVI prescribes the equipment for boats and life rafts. 


ARTIOLE 20 
life-jackets and Lafe-buoys 


1. Every ship to which this chapter applies shall carry for every person on 
board a life-jacket of a type approved by the Administration, and in addition, 
unless these life-jackets can be adapted for use by children, a sufficient num- 
ber of life-jackets suitable for children. 

2. Every such ship shall also carry life-buoys of a type approved as afore- 
said to the number required by Regulation XL. 

3. A life-jacket or life-buoy shall not be approved by an Administration 
unless it satisfies the requirements of Regulation XL applicable to life- 
jackets and life-buoys respectively. _ 

4, In this article the expression “life-jacket” includes any appliance cap- 
able of being fitted on the body, having the same buoyancy as a life-jacket. 


ARTICLE 21 
Means of Ingress and Egress. Emergency Lighting 


1. Proper arrangements shall be made for ingress to and egress from the 
different compartments, decks, &c. 

2. Provision shall be made for an electric or other system of lighting, suffi- 
cient for all requirements of safety, in the different parts of the ship, and 
particularly upon the decks on which the lifeboats are stowed. On ships in 
which the boat deck is more than 9.15 metres (30 feet) above the waterline 
at the lightest seagoing draught, provision shall be made for the illumination 
‘from the ship of the lifeboats when alongside and in process of or immedi- 
ately after being launched. There must be a self-contained source capable of 
supplying, when necessary, this safety lighting system, and placed in the upper 
parts of the ship above the bulkhead deck. 

3. The exit from every main compartment occupied by passengers or crew 
shall be continuously lighted by an emergency lamp. The power for these 
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emergency lamps shall be so arranged that they will be supplied from the m- 
dependent installation referred to in the preceding paragraph in the event of 
failure of the main generating plant. 


ARTICLE 22 
Certificated Infeboatmen. Manning of the Boats 


1. In every ship to which this chapter applies there must be, for any boat 
or life raft carried in order to comply with this chapter, such number of cer- 
tificated lifeboatmen as is required by Regulation XLI for that boat. 

2. The allocation of the certificated lifeboatmen to each boat and life raft 
remains within the discretion of the master, according to the circumstances. 

3. By “certificated lifeboatman” is meant any member of the crew who 
holds a certificate of efficiency issued under the authority of the Administra- 
tion in accordance with the conditions laid down in the afore-mentioned Reg- 
ulation. 

4, The manning of the boats shall be as prescribed in Regulation XLII. 


ARTICLE 23 
Tnne-Throwing Appliances 


Every ship to which this chapter applies shall carry a line-throwing ap- 
pliance of a type approved by the Administration. 


ARTICLE 24 
Dangerous Goods. Fire Protection 


1. The carriage, either as cargo or ballast, of goods which by reason of their 
nature, quantity, or mode of stowage, are, either singly or collectively, liable 
to endanger the lives of the passengers or the safety of the ship, 1s forbidden. 

This provision does not apply to the ship’s distress signals, nor to the car- 
riage of naval or military stores for the public service of the State under con- 
ditions authorized by the Administration. 

Each Administration shall, from time to time by official notice, determine 
what goods are to be considered dangerous goods, and shall indicate the pre- 
cautions which must be taken in the packing and stowage thereof. 

2. The arrangements to be made for the detection and extinction of fire 
shall be as prescribed in Regulation XLIII. 


ARTICLE 25 


Muster Roll and Drills 


Special duties for the event of an emergency shall be allotted to each mem- 
ber of the crew. 
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The muster list shall show all these special duties and shall indicate, in 
particular, the station to which each man must go, and the duties that he has 
to perform. | 

Before the vessel sails, the muster list shall be drawn up and exhibited, and 
the proper authority shall be satisfied that the muster list has been prepared 
for the ship. It shall be posted in several parts of the ship, and in particular 
in the crew’s quarters. 

Regulations XLIV and XLV prescribe the conditions under which musters 
of the crew and drills shall take place. 


CHAPTER IV.—_RADIOTELEGRAPHY 


ARTICLE 26 
Application and Definition 


1. This chapter applies to all ships engaged on international voyages ex- 
cept cargo ships of less than 1,600 tons gross tonnage. 

2. For the purposes of this chapter a cargo ship means any ship not being 
& passenger ship. 

ARTICLE 27 
Fitting of Radio Installation 

1. All ships to which this chapter applies shall, unless exempted under Ar- 
ticle 28, be fitted with a radiotelegraph installation complying with the pro- 
visions of Article 31, as follows: 

(a) All passenger ships, irrespective of size. 
(b) All cargo ships of 1,600 tons gross tonnage and upwards. 

2. Each Administration may delay the application of the provisions of 
paragraph 1 (b) to cargo ships belonging to its country of less than 2,000 
tons gross tonnage for a period not exceeding five years from the date of the 
coming into force of the present convention. 


ARTICLE 28 


Exemptions from the Requirements of Article 87 


1. Each Administration may, if it considers that the route and the con- 
ditions of the voyage are such as to render a radiotelegraph installation un- 
reasonable or unnecessary, exempt ships belonging to its country from the 
requirements of Article 27 as follows: 


I —Passenger Ships. 
(a) Individual passenger ships or classes of passenger ships which, in the 
course of their voyage, do not go more than— 
(1) 20 miles from the nearest land; 
or 
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(ii) 200 miles in the open sea between two consecutive ports. 
(b) Passenger ships which make voyages entirely within the restricted 
areas specified in the annex to this article. 


IT. —Cargo Ships. 
Individual cargo ships or classes of cargo ships which, in the course of their 
voyage, do not go more than 150 miles from the nearest land. ; 


2. Each Administration may, in addition, exempt ships belonging to its 
. country of the following classes: 

I—Barges in tow and existing sailing ships. 

An existing sailing ship is one the keel of highs is laid before the Ist J uly, 


1931. 

II.—-Ships of primitive build, such as dhows, junks, &c., if it is practically 
impossible to fit them with a radiotelegraph installation. 

III.—Ships which are not normally engaged on international voyages, but 
ve neon circumstances are required to undertake a single voyage 
of that kind. 


ANNEX TO ARTICLE 28 


1. The Baltic Sea and approaches thereto east of a line drawn from Utsire 
(Norway) in the north to Texel (Netherlands) in the south, outside the ter- 
ritorial jurisdiction of the Union of Socialist Soviet Republics. 

2. The portions of the Gulf of Tartary and the Sea of Okhotsk covered 
in voyages between ports in Hokkaido and ports in Japanese Sakhalin. 

3. The Chosen (Tyosen) Strait between a line in the north drawn from 
Kawajiri Misaki (Cape Natsungu) to Fusan, and a line in the south drawn 
from Nagasaki to Giffard Island (off the south-west point of Quelpart Is- 
land) and thence to Tin To (Amherst Island). 

4. The Yellow Sea north of parallel 37° north. 

5. The Formosa Strait between a line in the north drawn from Fuki Kaku 
(Syauki Point) to Foochow and a line in the south drawn from South Cape 
(the south point of Formosa) to Hong Kong. 

6. The area within the following limits: 

Parallel 10° N. from long. 94° E. to the coast of Asia, coast of Asia to 
Saigon (Cape Tiwan), straight lines between Cape Tiwan, lat. 4° 30’ N. long. 
110° E., south point of Palawan Island, Palmas (Miangas) Island, lat. 0° 
long. 140° E., lat. 0° long. 148° E., lat. 10° S. long. 148° E., Cape York, north 
coast of Australia from Cape York to Port Darwin (Cape Charles), straight 
lines between Cape Charles, Ashmore Reef (East Island), lat. 10° S. long. 
109° E., Christmas Island, lat. 2° N. long. 94° E., lat. 10° N. long. 94° E., 
outside the territorial jurisdiction of Australia and of the United States of 
America. 

7. The Caribbean Sea, outside the territorial jurisdiction of the United 
States of America, in relation to voyages made by sailing ships only. 

8. The area of the South Pacific Ocean bounded by the Equator, meridian 
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-130° W., parallel 34° S., and the coast of Australia, outside the territorial 
jurisdiction of Australia. 

_ 9. The Tong King Gulf and portions of the China Sea lying to the west of 
a line drawn from Hong Kong to lat. 17° N. long. 110° E., thence due south 
to latitude 10° N., and thence west to Saigon. 

10. The portions of the Indian Ocean covered in voyages between ports in 
Madagascar, Reunion and the Mauritius Islands. 

11. The portions of the North Atlantic Ocean and Mediterranean Sea cov- 
ered in voyages between Casablanca (Morocco) and Oran (Algeria) and in- 
` termediate ports. . 
ÅRTICLE 29 


Watches 
1. Passenger Ships. 

Each passenger ship which, in accordance with Article 27, 18, enaa to 
be fitted with a radiotelegraph installation, shall, for safety purposes, carry 
a qualified operator, and, if not fitted with an auto-alarm, shall, whilst at 
sea, keep watches by means of a qualified OPOLA or a certified waone ae 
under: 

(a) All- passenger ships under 3,000 tons gross tonnage, as determined by 
the Administration concerned; 
(b) All passenger ships of 3 000 tons gross tonnage and over, contin- 
uous watch. 


Each Administration is authorized to exempt passenger ships belonging to 
its country from 3,000 tons to 5,500 tons gross tonnage, both included, from 
the requirement of a continuous watch for a period not exceeding one year 
from the date of the coming into force of the present convention, provided 
that during the period of such exemption they shall maintain a watch of at 
least 8 hours per day. 

2. Cargo Ships. l 

Each cargo ship which, in accordance with Article 27, is required to be 
fitted with a radiotelegraph installation, shall, for safety purposes, carry a 
qualified operator, and, if not fitted with an auto-alarm, shall, whilst at sea, 
keep watches by means of a qualified operator or a certified watcher, as under: 

(a) All cargo ships under 3,000 tons gross tonnage, as determined by 
the Administration concerned: 
(b) Cargo ships from 3,000 to 5, 500 tons gross tonnage, both included, 
at least 8 hours’ watch per ‘day: 
(c) Cargo ships over 5,500 tons gross tonnage, continuous watch. 

Each Administration is authorized to exempt ships belonging to its coun- 
try included in (ce) above from the requirement of a continuous watch for a 
period not exceeding one year from the date of the coming into force of the 
present convention, provided that during the period of such exemption they 
shall maintain a watch of at least 8 hours per day. 
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Each Administration is also authorized to exempt ships belonging to its 
country from 5,500 tons to 8,000 tons gross tonnage from the requirement of 
a continuous watch for a further period of one year, provided that during 
this further period of exemption they shall maintain a watch of at least 16 
hours per day. 

3. On all ships fitted with an auto-alarm this auto-alarm shall, whilst the 
ship is at sea, always be in operation when the operator or watcher is not on 
watch. 

On ships for which the hours of watch are to be determined by the Ad- 
ministration concerned, such watch should be maintained preferably at hours 
prescribed for radiotelegraph service by the International Radiotelegraph 
Convention in force. 

On ships which are required to keep 8 hours’ or 16 hours’ watch per day, 
such watch shall be maintained at the hours prescribed for radiotelegraph 
service by the International Radiotelegraph Convention in force. 

4, By auto-alarm is meant an automatic alarm receiver which complies 
with the requirements of Article 19, § 21, of the General Regulations annexed 
to the International Radiotelegraph Convention, 1927. 

5. By qualified operator is meant a person holding a certificate complying 
with the provisions of the General Regulations annexed to the International 
Radiotelegraph Convention in force. 

6. By certified watcher is meant any person holding a watcher’s certificate 
issued under the authority of the Administration. 


ARTICLE 30 
Watchers 


1. A watcher’s certificate shall not be granted by a contracting govern- 
ment unless the applicant proves that he is capable— 

(a) of receiving and understanding the alarm, distress, safety and urgency 
signals when these signals occur among a series of other signals; 

(b) of correct reception by ear of code groups (mixed letters, figures and 
punctuation marks) at a speed of sixteen groups per minute, each group being 
composed of five characters and each figure or punctuation mark counting 
as two characters; 

(c) of regulating the receivers used in the ship’s radiotelegraph installation. 

2. The contracting governments undertake to take steps to ensure that 
certified watchers observe the secrecy of correspondence. 


ARTICLE 31 
Technical Requirements 
The radiotelegraph installations required by Article 27 above and the di- 
rection-finding apparatus required by Article 47 shall comply with the fol- 


lowing requirements: 
1. The ship’s station must be placed in accordance with the detailed reg- 
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ulations of the government of the country to which the ship belongs, in the 
upper part of the ship in 4 position of the greatest possible safety, as high 
as practicable above the deepest load water line. 

2. There shall be provided, between the bridge of the ship and the wire- 
less telegraph room, means of communication either by voice pipe or by tel- 
ephone or in some other manner equally efficient. 

3. A reliable clock with a seconds hand must be provided in the wireless 
telegraph room. 

4. A reliable emergency light must be provided in the wireless telegraph 
room. 

5. The installation shall comprise a main installation and an emergency 
(reserve) installation. If, however, the main installation complies with all 
the requirements of an emergency (reserve) installation the latter is not 
then obligatory. 

6. The main and emergency (reserve) installations must be capable of 
transmitting and receiving on the frequencies (wave lengths) and types of 
waves assigned by the International Radiotelegraph Convention in force for 
the purpose of distress and safety of navigation to ships compulsorily fitted 
with radiotelegraph installations in accordance with the present convention. 

7. The main and emergency (reserve) transmitters shall have a note fre- 
quency of at least 100. 

8. The main transmitter shall have a normal range of 100 nautical miles, 
that is to say, it must be capable of transmitting clearly perceptible signals 
from ship to ship over a range of at least 100 nautical miles by day under 
normal conditions and circumstances, the receiver being assumed to be one 
employing a rectifier of the crystal type without amplification.* 

9, Sufficient power must be available in a ship station at all times to oper- 
ate the main radiotelegraph installation efficiently under normal conditions 
over the above range. 

10. All parts of the emergency (reserve) installation shall be placed in the 
upper part of the ship, in a position of the greatest possible safety, as high 
above the deepest load water line as practicable. The emergency (reserve) 
installation must be provided with a source of energy independent of the 
propelling power of the ship and of the main electricity system and must be 
capable of being put into operation rapidly and of working for at least six 
continuous hours. 

For the emergency (reserve) installation, the normal range as defined in 
paragraph 8 above must be at least 80 nautical miles for ships required to 
maintain a continuous watch and at least 50 nautical miles for all other 
ships.* 

11. The receiving installation must permit of the reception of such of the 

* Unless a more precise and practical method is available to determine the range of trans- 


` mitters it is recommended that, as a guide, the following relations between the range in 
nautical miles (from ship to ship under normal conditions in daytime) and the power of the 
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waves used for the transmission of time signals and meteorological messages 
as may be considered necessary by the Administration. 

12. The receiver must be so arranged as to be capable of maintaining re- 
ception by means of a rectifier of the crystal type. 

13. In ships in which watch is kept by means of an automatic alarm re- 
ceiver a means of giving audible warning shall be provided in the wireless 
telegraph room, in the wireless operator’s cabin, and on the bridge, which 
shall operate continuously after the receiver has been operated by the alarm 
signal or distress call until stopped. Only one switch for stopping and warn- 
ing shall be provided and this shall be situated in the wireless telegraph room. 

‘14. In such ships the wireless operator, when going off watch, shall connect 
the automatic alarm receiver to the serial and test its efficiency. He shall 
report to the master or the officer on watch on the bridge whether it is in work- 
ing order. 

15. Whilst the ship is at sea the emergency source of power shall be main- 
tained at ite full efficiency and the automatic alarm recetver shall be tested 
at least once every 24 hours. A statement that both these requirements have 
been fulfilled must be inserted in the ship’s official log daily. 

16. A wireless log shall be carried by every ship compulsorily equipped 
with wireless transmitting apparatus. This document shall be kept in the 
wireless telegraph room, and in it shall be inserted the names of the operators 
and watchers as well as all incidents and occurrences connected with the 
wireless service which may appear to be of importance to safety of life at 
sea, and in particular all distress messages and distress traffic in full. 

17. The direction-finding apparatus required by Article 47 shall be effi- 
cient and capable of receiving clearly perceptible signals and of taking bear- 
ings from which the true bearing and direction may be determined. It shall 
be capable of receiving signals on the frequencies prescribed for distress, di- 
rection finding and wireless telegraph beacons by the International Radio- 
telegraph Convention in force. 

Efficient communication shall be provided between the apparatus and the 
bridge. : 
ARTICLE 32 
Competence . 

The matters governed by the International Radiotelegraph Convention, 
Washington, 1927, and the regulations annexed thereto remain, and will con- 
tinue, subject to the provisions: 


ship transmitter in metre ampéres for 500 kilocyelées per second (600 m) be used:— 


100 nautical miles COMA 
80 nautical miles 45M A 
50 nautical miles 25 MA 


M being the actual height in metres of the aerial from its highest point to the load line. 
A being the current in ampères measured at the base of the aerial in case of B, or fully 
modulated A 2, transmitters. [Footnote in the original.] 
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(1) Of that convention and of the regulations annexed thereto, and of any 
convention and regulations which may in the future be substituted therefor; 

(2) Of the present convention in regard to all the points in which it supple- 
ments the aforementioned documents. 


CHAPTER V.—SAFETY OF NAVIGATION 


ÅRTICLE 33 
Application 

The provisions of this chapter referring to ships, unless otherwise expressly 
provided, apply to all ships on all voyages. 


ARTICLE 34 
Danger Messages 


The master of every ship which meets with dangerous ice, a dangerous 
derelict, a dangerous tropical storm or any other direct danger to navigation 
is bound to communicate the information, by all the means of communica- 
tion at his disposal, to the ships in the vicinity, and also to the competent 
authorities at the first point of the coast with which he can communicate. 
Tt is desirable that the said information be sent in the manner set out in 
Regulation XLVI. 

Each Administration will take all steps which it thinks necessary to ensure 
that when intelligence of any of the dangers specified in the previous para- 
graph is received, it will be promptly brought to the knowledge of those con- 
cerned and communicated to other Administrations interested. 

The transmission of messages respecting the dangers specified is free of 
cost to the ships concerned. 


ARTICLE 35 
Meteorelogical Services 


The contracting governments undertake to encourage the collection of. 
meteorological data by ships at sea, and to arrange for their examination, 
dissemination and exchange in the manner most suitable for the purpose of 
aiding navigation. 

In particular, the contracting governments undertake to co6perate in carry- 
ing out, as far as practicable, the following meteorological arrangements: 


(a) to warn ships of gales, storms and tropical storms, both by the issue of 
wireless messages and by the display of appropriate signals at coastal points; 

(b) to issue daily, by radio, weather bulletins suitable for shipping, con- 
taining data of existing weather conditions and forecasts; . 

(c) to arrange for certain selected ships to take meteorological observa- 
tions at specified hours, and to transmit such observations by wireless teleg- 
raphy for the benefit of other ships and of the various official meteorological 
services; os to provide coast stations for the reception of the messages 
transmitted ; : , . 
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(d) to encourage all ship-masters to inform surrounding ships whenever 
they experience wind force of 10 or above on the Beaufort scale (force 8 or 
above on the decimal scale). 


The information provided for in paragraphs (a) and (b) of this article will 
be furnished in form for transmission in accordance with Article 31, §§ 1, 3 
and 5, and Article 19, § 25, of the General Regulations annexed to the Inter- 
national Radiotelegraph Convention, Washington, 1927, and during trans- 
mission “to all stations” of meteorological information, forecasts and 
warnings, all ship stations must conform to the provisions of Article 31, § 2, 
of those General Regulations. 

Weather observations from ships addressed to national meteorological 
services will be transmitted with the priority specified in Article 3, Addi- 
tional Regulations, International Radiotelegraph Convention, Washington, 
1927. 

Forecasts, warnings, synoptic and other meteorological reports intended for 
ships shall be issued and disseminated by the national service in the best posi- 
tion to serve various zones and areas, in accordance with mutual arrange- 
ments made by the countries concerned. 

Every endeavor will be made to obtain a uniform procedure in regard to 
the international meteorological services specified in this article, and, as far 
as is practicable, to conform to the recommendations made by the Interna- 
tional Meteorological Organization, to which organization the contracting 
governments may refer for study and advice any meteorological questions 
which may arise in carrying out the present convention. 


ARTICLE 36 
Ice Patrol. Derelicts 


The contracting governments undertake to continue a service of ice patrol 
and a service for study and observation of ice conditions in the North At- 
lantic. Further, they undertake to take all practicable steps to ensure the 
destruction or removal of derelicts in the northern part of the Atlantic Ocean 
east of the line drawn from Cape Sable to a point in latitude 34° N. longitude 
70° W. if this destruction or removal is considered necessary at the time. 

The contracting governments undertake to provide not more than three 
vessels for these three services. During the whole of the ice season they shall 
be employed in guarding the south-eastern, southern and south-western limits 
of the regions of icebergs in the vicinity of the Great Bank of Newfoundland 
for the purpose of informing trans-Atlantic and other passing vessels of the 
extent of this dangerous region; for the observation and study of ice condi- 
tions in general; for the destruction or removal of derelicts; and for the pur- 
pose of affording assistance to vessels and crews requiring aid within the 
limits of operation of the patrol vessels. 

During the rest of the year the study and observation of ice conditions shall 
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be maintained as advisable, and one vessel shall always be available for the 
search for, and destruction or removal of derelicts. 


ARTIOLE 37 
Ice Patrol. Management and Cost 


The Government of the United States is invited to continue the manage- 
ment of these services of ice patrol, study and observation of ice conditions, 
and derelict destruction and removal. The contracting governments spe- 
cially interested in these services, whose names are given below, undertake 
to contribute to the expense of maintaining and operating these services in 
the following proportions: 


Per cent. 
Belun eon ors ce annia RAG owen AFTER 2 
ad: a l: A E E E E ae E E 3 
Denmark roe hot oe in ANE e e EEREN 2 
Trance droaro eee cited ated aa ee a ee ees 6 
COPAY orure on eS Soe aires Seam TAANE 10 
Great Britain and Northern Ireland ............... 40 
TAS tees an a E A awa as 6 
Japan aeret unae abe E eet stasis 1 
Netherlands EEEE EE E EEA EE T 5 
WNOIWAY Souibnte doen tesa E A A 3 
SRI a cias thw aa ow settee entice ees ebeeeeee se, l 
Sweden 63 oat ce ace e a a EE A rA 2 
Union of Socialist Soviet Republics ................ 1 
United States of America... cc cee eee cee cw eens 18 


Each of the contracting governments has the right to discontinue its con- 
tribution to the expense of maintaining and operating these services after 
the Ist September, 1932. Nevertheless, the contracting government which 
avails itself of this right will continue responsible for the expense of working 
up to the lst September following the date of giving notice of intention to 
discontinue its contribution. To take advantage of the said right it must 
give notice to the other contracting governments at least six months before the 
said Ist September; so that, to be free from this obligation on the 1st Sep- 
tember, 1932, it must give notice on the 1st March, 1932, at the latest, and 
similarly for each subsequent year. ' 

If, at any time, the United States Government should not desire to con- 
tinue these services, or if one of the contracting governments should express a 
wish to relinquish responsibility for the pecuniary contribution defined above, 
or to have its percentage of obligation altered, the contracting governments 
shall settle the question in accordance with their mutual interests. 

The contracting governments which contribute to the cost of the three 
above-mentioned services shall have the right by common consent to make 
from time to time such alterations in the provisions of this article and of 
Article 36 as appear desirable. 
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ARTICLE 38 
Speed near Ice 


When ice is reported on, or near, his course, the master of every ship at 
night is bound to proceed at a moderate speed or to alter his course so as to go 
well clear of the danger zone. 


ARTICLE 39 
North Atlantic Routes 


The practice of following recognized routes across the North Atlantic in 
both directions has contributed to safety of life at sea, but the working of 
these routes should be further investigated and studied with a view to the 
introduction of such variations as experience may show to be necessary. 

The selection of the routes and the initiation of action with regard to them 
is left to the responsibility of the steamship companies concerned. The con- 
tracting governments will assist the companies, when requested to do so, by 
placing at their disposal any information bearing on the routes which may 
be in the possession of the governments. l 

The contracting governments undertake to impose on the companies the 
obligation to give public notice of the regular routes which they propose 
their vessels should follow, and of any changes made in these routes; they 
will also use their infiuence to induce the owners of all vessels crossing the 
Atlantic to follow, so far as circumstances will permit, the recognized routes, 
and to induce the owners of all vessels crossing the Atlantic bound to or from 
ports of the United States vid the vicinity of the Great Bank of Newfound- 
land to avoid, as far as practicable, the fishing banks of Newfoundland north 
of latitude 43° N. during the fishing season, and to pass outside regions known 
or believed to be endangered by ice. 

The Administration managing the ice patrol service is requested to report 
to the Administration concerned any ship which is observed not to be on any 
regular, recognized or advertised route, or which crosses the above-mentioned 
fishing banks during the fishing season, or which, when proceeding to or from 
ports of the United States, passes through regions known or believed to be 
endangered by ice. 


ARTICLE 40 
Collision Regulations ` 
The contracting governments agree that the alterations in the International 
Regulations for Preventing Collisions at Sea shown in Annex II ® are de- 
sirable and ought to be made. The Government of the United Kingdom of 
Great Britain and Northern Ireland is requested to forward full particulars 
of the alterations to the other governments who have accepted the Interna- 


€ Omitted from this Supplement. Not in force at date of publication. Annex II is 
included in U. S. Treaty Series, No. 910.— Eb. 
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tional Regulations for Preventing Collisions at Sea, and ascertain whether 
they will adopt these alterations; to report the result to the governments 
represented at this conference, and to endeavor to arrange that the revised 
regulations shall come in force on the 1st July, 1981. 


ARTICUR 41 
Helm Orders 


The contracting governments agree that after midnight on the 30th June, 
1931, helm or steering orders, 7. e., orders to the steersman, shall on all their 
ships be given in the direct sense, e. g., when the ship is going ahead an order 
containing the word “starboard” or “right” or any equivalent of “starboard” 
or “right” shall only be used when it is intended, on ships as at present gen- 
erally constructed and arranged, that the wheel, the rudder-blade and the 
head of the ship, shall all move to the right. 


ARTICLE 42 
Misuse of Distress Signals 


The use of an international distress signal, except for the purpose of indi- 
cating that a vessel is in distress, and the use of any signal which may be con- 
fused with an international distress signal, are prohibited on every ship. 


ARTICLE 43 
Alarm, Distress and Urgency Signals 

The alarm signal and the distress signal may only be used by ships in serious 
and imminent danger which require immediate assistance. In all other cases 
in which assistance is required, or in which a vessel desires to issue a warning 
that it may become necessary to send out the alarm signal or the distress 
signal at a later stage, use must be made of the urgency signal (XXX) estab- 
lished by the International Radiotelegraph Convention, Washington, 1927. 

If a ship has sent out the alarm or distress signal and subsequently finds 
that assistance is no longer required such ship shall immediately notify all 
stations concerned as provided for by the Radiotelegraph Convention in force. 


ARTICOLE 44 
Speed of Distress Messages 
The speed of transmission of messages in connection with cases of distress, 
urgency or safety, shall not exceed 16 words per minute. 
ARTICLE 45 | 
Distress Messages. Procedure 


1. The master of a ship on receiving on his ship a wireless distress signal 
from any other ship, is bound to proceed with all speed to the assistance of 
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the persons in distress, unless he is unable, or in the special circumstances of 
the case, considers it unreasonable or unnecessary to do so, or unless he is 
released under the provisions of paragraphs 3 and 4 of this article. 

2. The master of a ship in distress, after consultation, so far as may be 
possible, with the masters of the ships which answer his call for assistance, 
has the right to requisition such one or more of those ships as he considers 
best able to render assistance, and it shall be the duty of the master or masters 
of the ship or ships requisitioned to comply with the requisition by continuing 
to proceed with all speed to the assistance of the persons in distress. 

3. A master shall be released from the obligation imposed by paragraph 1 
of this article as soon as he is informed by the master of the ship requisitioned, 
or, where more ships than one are requisitioned, all the masters of the ships 
requisitioned, that he or they are complying with the requisition. 

4, A master shall be released from the obligation imposed by paragraph 1 
of this article, and, if his ship has been requisitioned, from the obligation im- 
posed by paragraph 2 of this article, if he is informed by a ship which has 
reached the persons in distress, that assistance is no longer necessary. 

5. If a master of a ship, on receiving a wireless distress call from another 
ship, is unable, or in the special circumstances of the case considers it un- 
reasonable or unnecessary to go to the assistance of that other ship, he must 
immediately inform the master of that other ship accordingly, and enter in 
his log-book his reasons for failing to proceed to the assistance of the persons 
in distress. 

6. The provisions of this article do not prejudice the International Con- 
vention for the Unification of Certain Rules with respect to Assistance and 
Salvage at Sea, signed at Brussels on the 23rd September, 1910, particularly 
the obligation to render assistance imposed by Article 11 of that convention. 


ARTICLE 46 
Signalling Lamp 
All ships of over 150 tons gross tonnage, when engaged on international 
voyages, shall have on board an efficient signalling lamp. 


ARTICLE 47 
Direction-Finding Apparatus 
Every passenger ship of 5,000 tons gross tonnage and upwards shall, within 
two years from the date on which the present convention comes in force, be 
provided with an approved direction-finding apparatus (radio compass), 
complying with the provisions of Article 31 (17) of the present convention. 


ARTICLE 48 


Manning 


The contracting governments undertake, each for its national ships, to 
maintain, or, if it is necessary, to adopt, measures for the purpose of ensuring 
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that, from the point of view of nAIeIS of life at sea, all ships shall be sufficiently. 
and efficiently manned. 


CHAPTER VI—CERTIFICATES 


ARTICLE 49 
Issue of Certificates 


A certificate called a Safety Certificate shall be issued, after inspection and 
. survey, to every passenger ship which complies in an efficient manner with the 
requirements of Chapters II, III and IV of the convention. 

A certificate called a Safety Radiotelegraphy Certificate shall be issued 
after inspection to every ship other than a passenger ship which complies in 
an efficient manner with the requirements of Chapter IV of the present con- 
vention. 

A certificate called an Exemption Certificate shall be issued to every ship 
to which exemption is granted by a contracting government under, and in ac- 
cordance with, the provisions of Chapters IJ, III and IV of the present 
. convention. 

The inspection and survey of ships, so far as regards the enforcement of 
the provisions of the present convention and the annexed regulations applica- 
ble to such ships and the granting of exemptions therefrom, shall be carried 
out by officers of the country in which the ship is registered, provided that the 
government of each country may entrust the inspection and survey of its ships 
either to surveyors nominated for this purpose or to organizations recognized 
by it. In every case the government concerned fully guarantees the com- 
pleteness and efficiency of the inspection and survey. 

A Safety Certificate, Safety Radiotelegraphy Certificate, and Exemption 
Certificate shall be issued either by the government of the country in which 
the ship is registered or by any person or organization duly authorized by 
that government. In every case that government assumes full responsibility 
for the certificate. 


ARTICLE 50 
Issue of Certificate by Another Government 


A contracting government may, at the request of the government of a coun- 
try in which a ship coming under the present convention is registered, cause 
that ship to be surveyed, and, if satisfied that the requirements of the present 
convention are complied with, issue a Safety Certificate or Safety Radtoteleg- 
raphy Certificate to such ship, under its own responsibility. Any certificate 
so issued must contain a statement to the effect that it has been issued at the 
request of the government of the country in which the ship is registered, and 
it shall have the same force and receive the same recognition as a certificate 
issued under Article 49 of the present convention. 
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ARTICLE 51 
Form of Certificates 


All certificates shall be drawn up in the official language or languages of 
the country by which they are issued. 

The form of the certificates shall be that of the models given in Regulation 
XLVII. The arrangement of the printed part of the standard certificates 
shall be exactly reproduced in the certificates issued, or in certified copies 
thereof, and the particulars inserted by hand shall in the certificates issued, 
or in certified copies thereof, be inserted in Roman characters and Arabic 
figures. 

The contracting governments undertake to communicate one to another 4 
sufficient number of specimens of their certificates for the information of 
their officers. This exchange shall be made, so far as possible, before the 

1st January, 1932. | 


ARTICLE 52 
Duration of Certificates 


Certificates shall not be issued for a period of more than twelve months. 

If a ship at the time when its certificate expires is not in a port of the coun- 
try in which it is registered the certificate may be extended by a duly au- 
thorized officer of the country to which the ship belongs; but such extension 
shall be granted only for the purpose of allowing the ship to complete its re- 
turn voyage to its own country, and then only in cases in which it appears 
proper and reasonable so to do. 

No certificate shall be extended for a longer period than five months, and 
@ ship to which such extension is granted shall not, on returning to its own 
country, be entitled by virtue of such extension to leave that country again 
without having obtained a new certificate. 


ARTICLE 53 
Acceptance of Certificates 
Certificates issued under the authority of a contracting government shall 
be accepted by the other contracting governments for all purposes covered 
by the present convention. They shall be regarded by the other contracting 
governments as having the same force as the certificates issued by them to 
their own ships. 


Anno 54 


Control 


Every ship holding a certificate issued under Article 49 or Article 50 is 
subject, in the ports of the other contracting governments, to control by 
officers duly authorized by such governments in so far as this control is di- 
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rected towards verifying that there is on board a valid certificate, and if 
necessary, that the conditions of the vessel’s seaworthiness correspond sub- 
stantially with the particulars of that certificate; that is to say, so that the 
ship can proceed to sea without danger to the passengers and the crew. 

In the event of this control giving rise to intervention of any kind, the 
officer carrying out the control shall forthwith inform the consul of the coun- 
try in which the ship is registered of all the circumstances in which inter- 
vention is deemed to be necessary. 


ARTICLE 55 
Privileges 
The privileges of the present convention may not be claimed in favor of 
any ship unless it holds a proper valid certificate. 


ARTICLES 56 
Qualification of Certificate 

If in the course of a particular voyage the ship has on board a number of 
crew and passengers less than the maximum number which the ship is licensed 
to carry; and is in consequence, in accordance with the provisions of the 
present convention, free to carry a smaller number of life-boats and other 
life-saving appliances than that stated in the certificate, a memorandum may 
be issued by the officers or other authorized persons referred to in Articles 49 
and 52 above. l 

This memorandum shall state that in the circumstances there is no infringe- 
ment of the provisions of the present convention. It shall be annexed to the 
certificate and shall be substituted for it in so far as the life-saving appliances 
are concerned. It shall be valid only for the particular voyage in regard to 
which it is issued. 


CHAPTER VII—GENERAL PROVISIONS 


ARTICLE 57 
Equivalents 


Where in the present convention it is provided that a particular fitting, 
appliance or apparatus, or type thereof, shali be fitted or carried in a ship, 
or that any particular arrangement shall be adopted, any Administration may 
accept in substitution therefor any other fitting, appliance or apparatus, or 
'type thereof, or sny other arrangement, provided that such Administration 
shall have been satisfied by suitable trials that the fitting, appliance or ap- 
paratus, or type thereof, or the arrangement substituted is at least as effective 
as that specified in the present convention. 

Any Administration which go accepts a new fitting, appliance or Spparatia, 
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or type thereof, or new arrangement, shall communicate the fact to the other 
Administrations, and, upon request, the particulars thereof, together with a 
report on the trials made. 


ÅRTICLE 58 
Laws, Regulations, Reports 
The contracting governments undertake to communicate to each other— 


(1) the text of laws, decrees and regulations which shall have been promul- 
gated on the various matters within the scope of the present convention; 

(2) all available official reports or official summaries of reports in so far 
as they show the results of the provisions of the present convention, provided 
always that such reports or summaries are not of a confidential nature. 


The Government of the United Kingdom of Great Britain and Northern 
Ireland is invited to serve as an intermediary for collecting all this informa- 
tion and for bringing it to the knowledge of the other contracting governments. 


AERTICLE 59 
Measures taken after Agreement 


Where the present convention provides that a measure may be taken after 
agreement between all or some of the contracting governments, the Govern- 
ment of the United Kingdom of Great Britain and Northern Ireland is invited 
to approach the other contracting governments with a view to ascertaining 
whether they accept such proposals as may be made by any contracting gov- 
ernment for effecting such a measure, and to inform the other contracting 
governments of the results of the enquiries thus made. 


ÅRTICLE 60 
Prior Treaties and Conventions 


1. The present convention replaces and abrogates the Convention for the 
Safety of Life at Sea, which was signed at London on the 20th January, 1914. 
2. All other treaties, conventions and arrangements relating to safety of 
life at sea, or matters appertaining thereto, at present in force between gov- 
ernments parties to the present convention, shall continue to have full and 
complete effect during the terms thereof as regards— 
(a) ships to which the present convention does not apply; 
(b) ships to which the present convention applies, in respect of subjects 
for which it has not expressly provided. 

To the extent, however, that such treaties, conventions or arrangements 
conflict with the provisions of the present convention, the provisions of the 
present convention shall prevail. 

3. All subjects which are not expressly provided for in the present conven- 
tion remain subject to the legislation of the contracting governments. 
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ARTICLÐ 61 
Modifications. Future Conferences 


1. Modifications of the present convention which may be deemed useful 
or necessary improvements may be at'any time proposed by any contracting 
government to the Government of the United Kingdom of Great Britain and 
Northern Ireland, and such proposals shall be communicated by the latter 
to all the other contracting governments, and if any such modifications are 
accepted by all the contracting governments (including governments which 
have deposited ratifications or accessions which have not yet become effective) 
the present convention shall be modified accordingly. 

2. Conferences for the purpose of revising the present convention shall be 
held at such times and places as may be agreed upon by the contracting 
governments. . . 

A conference for this purpose shall be convoked by the Government of the 
United Kingdom of Great Britain and Northern Ireland whenever, after the 
present convention has been in force for five years, one-third of the contracting 
governments express a desire to that effect. 


CHAPTER VIII.—FINAL PROVISIONS 


- ARTICLE 62 
Application to Colonies, &c. 


1. A contracting government may, at the time of signature, ratification, 
accession or thereafter, by a declaration in writing addressed to the Govern- 
ment of the United Kingdom of Great Britain and Northern Ireland, declare 
its desire that the present convention shall apply to all or any of its colonies, 
overseas territories, protectorates or territories under suzerainty or mandate, 
and the present convention shall apply to all the territories named in such. 
declaration, two months after the date of the receipt thereof, but failing such 
declaration, the present convention will not apply to any such territories. 

2. A contracting government may at any time by a notification in writing 
addressed to the Government of the United Kingdom of Great Britain and 
Northern Ireland express its desire that the present convention shall cease to 
apply to all or any of its colonies, overseas territories, protectorates or terri- 
tories under suzerainty or mandate to which the present convention shall have, 
under the provisions of the preceding paragraph, been applicable for a period 
of not less than five years, and in such case the present convention shall cease ` 
to apply one year after the date of the receipt of such notification by the Gov- 
ernment of the United Kingdom of Great Britain and Northern Ireland to 
all territories mentioned therein. 

3. The Government of the United Kingdom of Great Britain and Northern 
Ireland shall inform all the other contracting governments of the applica- 
tion of the present convention to any colony, overseas territory, protectorate 
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or territory under suzerainty or mandate under the provisions of paragraph 1 
of this article, and of the cessation of any such application under the provi-. 
sions of paragraph 2, stating in each case the date from which the present 
convention has become or will cease to be applicable. 


ARTICLE 63 
Authentic Texts. Ratification 


The present convention of which both the English and French texts shall 
be authentic shall bear this day’s date. 

The present convention shall be ratified. 

The instruments of ratification shall be deposited in the archives of the 
Government of the United Kingdom of Great Britain and Northern Ireland 
which will notify all the other signatory or acceding governments of all ratifi- 
cations deposited and the date of their deposit. 


ARTICLE 64 
Accession 


A government (other than the government of a territory to which Article 
62 applies) on behalf of which the present convention has not been signed 
shall be allowed to accede thereto at any time after the convention has come 
into force. Accessions may be effected by means of notifications in writing 
addressed to the Government of the United Kingdom of Great Britain and 
Northern Ireland, and shall take effect three months after their receipt. 

The Government of the United Kingdom of Great Britain and Northern 
Ireland shall inform all signatory and acceding eevee of all accessions 
received and of the date of their receipt. 

A government which intends to accede to the present N but desires 
to add an area to those specified in the annex to Article 28 shall, before 
notifying its accession, inform the Government of the United Kingdom of 
Great Britain and Northern Ireland of its desire for communication to all 
the other contracting governments. If all the contracting governments sig- 
nify their assent thereto, the area shall be added to those mentioned in the 
aforesaid annex when such government notifies its accession. 


ARTICLE 65 
Date of coming tn Force 


The present convention shall come into force on the Ist July, 1931, as be- 
tween the governments which have deposited their ratifications by that date, 
and provided that at least five ratifications have been deposited with the Gov- 
ernment of the United Kingdom of Great Britain and Northern Ireland. 
Should five ratifications not have been deposited on that date, the present 
convention shall come into force three months after the date on which the 
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fifth ratification is deposited. Ratifications deposited after the date on which 
the present convention has come into force shall take effect three months 
after the date of their deposit. 
ARTICLE 66 
Denunciation 

The present convention may be denounced on behalf of any contracting 
government at any time after the expiration of five years from the date on 
which the convention comes into force in so far as that government is con- 
cerned. Denunciation shall be effected by a notification in writing addressed 
to the Government of the United Kingdom of Great Britain and Northern 
Ireland, which will notify all the other contracting governments of all denun- 
ciations received and of the date of their receipt. 

A denunciation shall take effect twelve months after the date on which 
notification thereof is received by the Government of the United Kingdom of 
Great Britain and Northern Ireland. 

In faith whereof, the plenipotentiaries have signed hereafter. 

Done at London this thirty-first day of May, 1929, in a single copy, which 
shall remain deposited in the archives of the Government of the United King- 
dom of Great Britain and Northern Ireland, which shall transmit certified 
true copies thereof to all signatory governments. 


H. W. RICHMOND 


STHAMER 

Gustav KOENIGS WESTCOTT ABELL 
ÅRTHUR WERNER A. L. AYRE 
WALTER Laas F. W. Bats — 
Orro Riess _C. H. Born 
HERMANN GIESS WILLiaM C. Currin 
Hueco DOMINIK A. J. DANIEL 
HENRY JAMES FRAKES ae ma 
THOMAS FREE A MORTE 

A. DE GERLACHE DE GOMERY GT Conse 
G. De WANE E. V. Wasa 


À. JOHNSTON 
Lucten PACAUD 


EMIL KroGH 
V. LORCK. 


JAVIER DB SALAS 


JoHN WHELAN DULANTY 
E. C. Foster 


MANSUKHLAL ATMARAM MASTER 


GIULIO INGIANNI 

ALBERTO ALESSIO 

DELFwNO ROGERI DI VILLANOVA 
Toraquato C. GIANNINI 
FRANCESCO MARENA 

ERNESTO FERRETTI 

G. GNEME 

Luicr BrancHERI 
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Warrace H. WHITE 
ARTHUR J. TYRER 
CHARLES M. BARNES 
Gro. H. Rock 

CLARENCE §. KEMPFF 
Dicxsrson N. Hoover 
W. D. TERRELL 

JoHN G. TAWRESEY 
Herpert B. WALKER 
CHARLES A. MCALLISTER 


GUSTAF WREDÐ 


JEAN MARIE 
F. THOUROUDE 


YUKIO YAMAMOTO 
SHICHIHEI OTA 
Traro Isun 


B. Voct 
L. T. HANSEN 
ARTH H. MATHIESEN 


C. Fock 

C. H. pr GOEJE 

A. VAN DREL 

J. A. BLAND-V.D.-BERG 
PHS. VAN OMMEREN 
H. G. J. UILKENS 


ErIk PALMSTIERNA 
Nis Gustar NILS80N 


J. ARENS 
K. Eear 


PROCÈS-VERBAL 


RELATING TO THE RULES OF SUBMARINE WARFARE SET FORTH IN 
PART IV OF THE TREATY OF LONDON OF APRIL 22, 1930! 


London, November 6, 1936 


Wuenreas the Treaty for the Limitation and Reduction of Naval Arma- 
ments signed in London on the 22nd April, 1930,? has not been ratified by 


all the signatories; 


And whereas the said iay will cease to be in force after the 31st Decem- 
ber, 1936, with the exception of Part IV thereof, which sets forth rules as to 
the action of submarines with regard to merchant ships as being established 
rules of international law, and remains in force without limit of time; 

And whereas the last paragraph of Article 22 in the said Part IV states 
that the high contracting parties invite all other Powers to express their 


assent to the said rules; 


And whereas the Governments of the French Republic and the Kingdom of 
Italy have confirmed their acceptance of the said rules resulting from the sig- 


nature of the said treaty; 


And whereas all the signatories of the said tresty desire that as great a 
number of Powers as possible should accept the rules contained in the said 
Part IV as established rules of international law; 

The undersigned, representatives of their respective governments, bearing 


1 British Treaty Series No. 29 (1936). 
? British Treaty Series No. 1 (1931), Cmd. 3758. 


ae 
oh et ee 
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in mind the said Article 22 of the treaty, hereby request the Government of 
the United Kingdom of Great Britain’ and Northern Ireland forthwith to 
communicate the said rules, as annexed hereto, to the governments of all the 
Powers which are not signatories of the said treaty, with an invitation to 
accede thereto definitely and without limit of time. 


RULES 


(1) In their action with regard to merchant ships, submarines must 
conform to the rules of international law to which surface vessels are 
subject. 

(2) In particular, except in the case of persistent refusal to n» on 
being duly summoned, or of active resistance to visit or search, a’ war- 
ship, whether surface vessel or submarine, may not sink or render in- 
capable of navigation a merchant vessel without ‘having first placed 
passengers, crew and ship’s papers in a place of safety., For this purpose - 
the ship’s boats are not regarded as a place of safety unless the safety of 
the passengers and crew is assured, in the existing sea and weather condi- 
tions, by the proximity of land, or the presence of another TN Abish 
is in a position to take them on board. 


Signed in London, the 6th day of November, nineteen iindred and thirty- 
SİX: 


For the Goveniet of the United States of. America S 
Rosert Worte BINGHAM 


For the Government of the Commonwealth of paeene; 
S. M. Bruce 


For the Government of Canada: 
VINCENT Massuy 


For the Government of the French Republic: 
CHARLES CORBIN 


For the Government of the United Kingdom of Great Bue 
ain and Northern Ireland: 
ANTHONY EDEN 
J. Ramsay MacDonatp 
SAMUEL Hoarn 


For the Government of India: 
R. A. BUTLER 


For the Government of the Irish Free State: . 
Joun W. DULANTY - 


For the Government of the Kingdom of Italy: 
Dino GRANDI 
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For the Government of Japan: 
. SHIGERU YOSHIDA 


For the Government of New Zealand: 
W.J. JORDAN 


For the Government of the Union of South Africa: 
C. T. Tte WATER 


Adhered to by 

Germany, Nov. 23, 1936. Treaty Information Bulletin (U. S.), No. 88, 
Jan., 1937, p. 9. 

Belgium, Nov. 23, 19386. T.I.B. No. 88, p. 9. 

Greece, Jan. 11, 1937. T.I.B. No. 89, Feb., 1937, p. 8. 

Union of Soviet Socialist Republics, Dec, 27, 1936. T.I B. No. 90, 
March, 1987, p. 6. 

Haiti, Jan. 23,1937. T.LB. No. 90, p. 6. 

Nepal, Jan. 27, 1937. T.I.B. No. 90, p. 6. 

Sweden, Feb. 15,1987. T.I.B. No. 90, p. 6. 

Finland, Feb. 18, 1987. T.I.B. No. 90, p. 6. 

Panama, Feb. 26, 1937. T.I.B. No. 90, p. 6. 

Bulgaria, March 1, 1937. T.L.B. No. 90, p. 6. 

Albania, March 3, 1937. T.I.B. No. 90, p. 6. 


MEXICO-UNITED STATES 
CONVENTION FOR THE PROTECTION OF MIGRATORY BIRDS AND GAME MAMMALS! 


Signed at Mexico City, Feb. 7, 1986; ratifications exchanged at Washington, 
March 15, 1987. 


Whereas, some of the birds denominated migratory, in their movements 
cross the United States of America and the United Mexican States, in which 
countries they live temporarily; 

Whereas it is right and proper to protect the said migratory birds, what- 
ever may be their origin, in the United States of America and the United 
Mexican States, in order that the species may not be exterminated; 

Whereas, for this purpose it is necessary to employ adequate measures 
which will permit a rational utilization of migratory birds for the purposes 
of sport as well as for food, commerce and industry; 

The governments of the two countries have agreed to conclude a conven- 
tion which will satisfy the above mentioned need and to that end have ap- 
pointed as their respective plenipotentiaries: The Honorable Josephus Dan- 
iels representing the President of the United States of America, Franklin D. 
Roosevelt and the Honorable Eduardo Hay, representing the President of 
the United Mexican States, General Lazaro Cárdenas, who, having exhibited 


1 U. 5. Treaty Series, No. 912. 
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to each othėr and found satisfactory their respective full powers, conclude 
the following convention: 
ARTICLE I 


In order that the species may not be exterminated, the high contracting 
parties declare that it is right and proper to protect birds denominated as 
migratory, whatever may be their origin, which-in their movements live tem- 
‘porarily in the United States of America and the United Mexican States, by 
means of adequate methods which will permit, in so far as the respective 

high contracting parties may see fit, the utilization of said birds rationally 
for purposes of sport, food, commerce and industry. 


Articun IT 


The high contracting parties agree to establish laws, regulations and pro- 

visions to satisfy the need set forth in the preceding article, including: ` 

-A)~—The establishment of close seasons, which will prohibit in certain pe- 
riods of the year the taking of migratory birds, their nests or eggs, as well as 
their transportation or sale, alive or dead, their products or parts, except when 
proceeding, with appropriate authorization, from private game farms or when 
used for scientific purposes, for propagation or for museums. 

- B)~The establishment of refuge zones in which the taking of such birds 
will be prohibited. 

C)~The limitation of their ei to four months in each year, as a max- 
imum, under permits issued by the respective authorities in each case. 

D)~The establishment of a close season for wild ducks from the tenth of - 
March to the first of September. 

E)—The prohibition of the killing of migratory insectivorous birds, ex- 
cept when they become injurious to agriculture and constitute plagues, as 
well as when they come from reserves or game farms: provided however that 
such birds may be captured alive and used in conformity with the laws of each 
contracting country. 

F)~The prohibition of hunting from aircraft. 

Articie II . 

The high contracting parties respectively agree, in addition, not to permit 
the transportation over the American-Mexican border of migratory birds, 
dead or alive, their parts or products, without a permit of authorization pro- ` 
vided for that purpose by the government of each country, with the under- 
standing that in the case that the said birds, their parts or products are 
transported from one country to the other without the stipulated authoriza- 
tion, they will be considered as contraband and treated accordingly. 


Artricun TV 


The high contracting parties declare that for the purposes of the present 
convention the following birds shall be considered migratory: 
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MIGRATORY GAME BIRDS 


Familia Anatidae. Familia Scolopacidae. 
Familia Gruidae. Familia Recurvirostridae. 
Familia Rallidae. Familia Phalaropodidae. 
Familia Charadriidae. Familia Columbidae. 


MIGRATORY NON-GAMBE BIRDS 


Familia Cuculidae. Familia Turdidae. 
Familia Caprimulgidae. Familia Mimidae. 
Familia Micropodidae. Familia Sylviidae. 
Familia Trochilidae. Familia Motacillidae. 
Familia Picidae. Familia Bombycillidae. 
Familia Tyrannidae. Familia Ptilogonatidae. 
Familia Alaudidae. Familia Laniidae. 
Familia Hirundinidae. Familia Vireonidae. 
Familia Paridae. Familia Compsothlypidae. 
Familia Certhiidae. Familia Icteridae. 
Familia Troglodytidae. Familia Thraupidae. 

» Familia Fringillidae. 


Others which the Presidents of the United States of America and the 
United Mexican States may determine by common agreement. 


ARTICLE V 


The high contracting parties agree to apply the stipulations set forth in 
Article III with respect to the game mammals which live in their respective 
countries. 


ARTICLE VI 


This convention shall be ratified by the high contracting parties in ac- 
cordance with their constitutional methods and shall remain in force for fif- 
teen years and shall be understood to be extended from year to year if the 
high contracting parties have not indicated twelve months in advance their 
intention to terminate it. 

The respective plenipotentiaries sign the present convention in duplicate 
in English and Spanish, affixing thereto their respective seals, in the City of 
Mexico, the seventh day of February of 1936. 


JOSEPHUS DANIELS 
[SEAL] 
Epuarpo Hay 
[smaL] 


142 THR AMERICAN JOURNAL. OF INTERNATIONAL LAW 


[Translation]. 
DEPARTMENT OF FOREIGN RELATIONS 
UNITED MEXICAN STATES 
l ' MEXICO CITY 


l February 10, 1936. 

Mr. CHARGÉ p’ AFFAIRES : í 

I have the honor to advise you, with cea to the Convention between the United Mex- 
ican States and the United States of North America for the protection of Migratory 
Birds and Game Mammals, signed in this city on the 7th instant, that. this Department 
takes the liberty of proposing the city of Washington for the purpose of the exchange of 
ratifications referred to by Article VI of the said convention as soon as may be practicable. 

I avail myself of the opportunity to renew to you the assurances of my high considera- 
tion. ` : ; 


l l Envarpo Hay 
_ Mr. Henry R. Nowee, ; 
Chargé d’Affatres ad interim 
of the United States of America, 
City. 
No. 1488 . EMBASSY OF THE UNirep States of AMERICA, . 
Mezico, February 11, 1988.. 
EXCELLENCY: 


_ Ihave the honor to acknowledge with appreciation Your Excellency’s courteous note 
No. 3, Ref. III/, of February 10, 1936, in which it is suggested with reference to the Con- 

vention between the United States of America and the United Mexican States for the 
Protection of Migratory Birds and Game Mammals signed in this city on the 7th of this 
month that the ratifications provided for in Article VI of the above-mentioned convention 
be exchanged in Washington. It is understood that this proposal is satisfactory to my _ 
Government and that the treaty shall take effect on the date of the exchange of 
ratifications. 

Please accept, Excellency, the renewed assurances of my highest and most distinguished 
consideration. 

R. Hensy Norwes 
Chargé d'Affaires ad interim. 
His Excellency 
~ Señor General Envarno Hay, 
Minister for Foreign Afars, 
Mexico, 


UNITED STATES 
MIGRATORY BIRD TREATY ACT! 
AN ACT To give effect to the convention between the United States and Great Britain 


for the protection of migratory birds concluded at Washington, August sixteenth, 
nineteen hundred and sixteen,* and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this act shall be known by the 
short title of the “Migratory Bird Treaty Act.” 

Suc. 2. That unless and except as permitted by EE A made as here- 


1 Public, No. 186, 65th Congress [S. 1553]. 40 U. S. Statutes at Large, 755. 
t Printed in Supplement to this Jounnat, Vol. 11 (1917), p. 62. . 
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inafter provided, it shall be unlawful to hunt, take, capture, kill, attempt to 
take, capture or kill, possess, offer for sale, offer to purchase, purchase, de- 
liver for shipment, ship, cause to be shipped, deliver for transportation, trans- 
port, cause to be transported, carry or cause to be carried by any means 
whatever, receive for shipment, transportation or carriage, or export, at any 
time or in any manner, any migratory bird, included in the terms of the con- 
vention between the United States and Great Britain for the protection of 
migratory birds concluded August sixteenth, nineteen hundred and sixteen, or 
any part, nest, or egg of any such bird. 

Sec. 3. That subject to the provisions and in order to carry out the pur- 
poses of the convention, the Secretary of Agriculture is authorized and di- 
rected, from time to time, having due regard to the zones of temperature 
and to the distribution, abundance, economic value, breeding habits, and 
times and lines of migratory flight of such birds, to determine when, to what 
extent, if-at all, and by what means, it is compatible with the terms of the 
convention to allow hunting, taking, capture, killing, possession, sale, pur- 
chase, shipment, transportation, carriage, or export of any such bird, or any 
part, nest, or egg thereof, and to adopt suitable regulations permitting and 
governing the same, in accordance with such determinations, which regula- 
tions shall become effective when approved by the President. 

Smc. 4. Thatit shall be unlawful to ship, transport, or carry, by any means 
whatever, from one State, Territory, or District to or through another State, 
Territory, or District, or to or through a foreign country, any bird, or any 
part, nest, or egg thereof, captured, killed, taken, shipped, transported, or 
carried at any time contrary to the laws of the State, Territory, or District 
in which it was captured, killed, or taken, or from which it was shipped, trans- 
ported, or carried. It shall be unlawful to import any bird, or any part, nest, 
or egg thereof, captured, killed, taken, shipped, transported, or carried con- 
trary to the laws of any Province of the Dominion of Canada in which the 
same was captured, killed, or taken, or from which it was shipped, transported, 
or carried. 

Sec. 5. That any employee of the Department of Agriculture authorized 
by the Secretary of Agriculture to enforce the provisions of this act shall have 
power, without warrant, to arrest any person committing a violation of this 
act in his presence or view and to take such person immediately for examina- 
tion or trial before an officer or court of competent jurisdiction; shall have 
power to execute any warrant or other process issued by an officer or court of 
competent jurisdiction for the enforcement of the provisions of this act; 
and shall have authority, with a search warrant, to search any place. The 
several judges of the courts established under the laws of the United States, 
and United States commissioners may, within their respective jurisdictions, 
upon proper oath or affirmation showing probable cause, issue warrants in 
all such cases. Al birds, or parts, nests, or eggs thereof, captured, killed, 
- taken, shipped, transported, carried, or possessed contrary to the provisions 
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of this act or of any denise made pursuant thereto shall, when found, be 
seized by any such employee, or by any marshal or deputy marshal, and, 
upon conviction of the offender or upon judgment of a.court of the United 
States that the same were captured, killed, taken, shipped, transported, car- 
ried, or possessed contrary to the provisions of this act or of any regulation 


made pursuant thereto, shall be forfeited to the United States and disposed of 
as directed by the court having jurisdiction. 


Seo. 6. That any person, association, partnership, or corporation’ who 
shall violate any of the provisions of said convention or of this act, or who 
shall violate or fail to comply with any regulation made pursuant to this 
act, shall be deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined not more than $500 or be imprisoned not more than six months, 
or both. 

Sec. 7. That nothing in this act shall be construed to prevent the several 
States and Territories from making or enforcing laws or regulations not in- 
consistent with the provisions of said convention or of this act, or from making . 
or enforcing laws or regulations which shall give further protection to mi- 
gratory birds, their nests, and eggs, if such laws or regulations do not extend 
the open seasons for such birds beyond the dates approved by the President 
in accordance with section three of this act. 

Smo. 8. That until the adoption and approval, pursuant to section three 
of this act, of regulations dealing with migratory birds and their nests and 
eggs, such migratory birds and their nests and eggs as are intended and used - 
exclusively for scientific or propagating purposes may be taken, captured, 
killed, possessed, sold, purchased, shipped, and transported for such scientific 
or propagating purposes if and to the extent not in conflict with the laws of 
the State, Territory, or District in which they are taken, captured, killed, pos- 
sessed, sold, or purchased, or in or from which they are shipped or trans- 
ported if the packages containing the dead bodies or the nests or eggs of such 
birds when shipped and transported shall be marked on the outside thereof 
so as accurately and clearly to show the name and address of the shipper and 
the contents of the package. 

Smo. 9. That the unexpended balances of any sums appropriated by the ag- 
ricultural appropriation acts for the fiscal years nineteen hundred and seven- 
teen and nineteen hundred and eighteen, for enforcing the provisions of the 
act approved March fourth, nineteen hundred and thirteen, relating to the 
protection of migratory game and insectivorous birds, are hereby reappro- 
priated and made available until expended for the expenses of carrying into 
effect the provisions of this act and regulations made pursuant thereto, in- 
cluding the payment of such rent, and the employment of such persons and 
means, as the Secretary of Agricultural may deem necessary, in the District 
of Columbia and elsewhere, coöperation with local authorities in the protec- 
tion of migratory birds, and necessary investigations connected therewith: 
Provided, That no person who is subject to the draft for service in the Army 
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or Navy shall be exempted or excused from such service by reason of his em- 

ployment under this act. , 

Sec. 10. Thatif any clause, sentence, paragraph, or part of this act shall, 
for any reason, be adjudged by any court of competent jurisdiction to be 
invalid, such judgment shall not affect, impair, or invalidate the remainder 
thereof, but shall be confined in its operation to the clause, sentence, para- 
graph, or part thereof directly involved in the controversy in which such 
judgment shall have been rendered. 

Sec. 11. That all acts or parts of acts inconsistent with the provisions of 
this act are hereby repealed. 

Sec. 12. Nothing in this act shall be construed to prevent the breeding 
of migratory game birds on farms and preserves and the sale of birds so bred 
under proper regulation for the purpose of increasing the food supply. 

Sec. 13. That this act shall become effective immediately upon its passage 
and approval. 

Approved, July 8, 1918. 

AN ACT? 

To amend the Migratory Bird Treaty Act of July 3, 1918 (40 Stat. 755), to extend and 
adapt its provisions to the convention between the United States and the United 
Mexican States for the protection of migratory birds and game mammals concluded 
at the city of Mexico February 7, 1936, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the title of the Act entitled 
“An Act to give effect to the convention between the United States and Great 
Britain for the protection of migratory birds concluded at Washington, August 
sixteenth, nineteen hundred and sixteen, and for other purposes,” approved 
July 3, 1918 (40 Stat. 755), is hereby amended as of the day on which the 
President shall proclaim the exchange of ratifications of the convention be- 
tween the United States and the United Mexican States for the protection 
of migratory birds and game mammals concluded February 7, 1936, or on the 
day of the enactment of this Act, whichever date is later, so that it will read 
as follows: 

“An Act to give effect to the conventions between the United States and 
Great Britain for the protection of migratory birds concluded at Washington 
August sixteenth, nineteen hundred and sixteen, and between the United 
States and the United Mexican States for the protection of migratory birds 
and game mammals concluded at the city of Mexico February seventh, nine- 
teen hundred and thirty six, and for other purposes.” 

Sec. 2. That said Act approved July 3, 1918, is hereby amended as of the 
day aforesaid by striking out the word “convention” wherever it occurs 
therein and by inserting in lieu thereof the word “conventions.” 

Sec. 3. That Section 2 of said Act approved July 3, 1918, is hereby 
amended as of the day aforesaid so as to read as follows: 


IPublic—No. 728—74th Congress [B, 4584]. 
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“Sec. 2, That unless and except as permitted by regulations made as 
hereinafter provided, it shall be unlawful at any time, by any means or in any 
manner, to pursue, hunt, take, capture, kill, attempt to take, capture, or kill, 
possess, offer for sale, sell, offer to barter, barter, offer to purchase, purchase, 
deliver for shipment, ship, export, import, cause to be shipped, exported, or 
imported, deliver for transportation, transport or cause to be transported, 
carry or cause to be carried, or receive for shipment, transportation, carriage, 
or export, any migratory bird, or any part, nest, or egg of any such birds, 
included in the terms of the conventions between the United States and Great 
Britain for the protection of migratory birds concluded August 16, 1916, 
and the United States and the United Mexican States for the protection of 
migratory birds and game mammals concluded February 7, 1936.” 

Sec. 4. That Section 4 of said Act approved July 3, 1918, is hereby 
amended as of the day aforesaid by adding at the end thereof the follow- 
ing: ; 

“It shall be unlawful to import into the United States from Mexico, or to 
export from the United States to Mexico, any game mammal, dead or alive, or 
parts or products thereof, except under permit or authorization of the Sec- 
retary of Agriculture in accordance’ with such regulations as he shall pre- 
scribe having due regard to the laws of the United Mexican States relating 
to the exportation and importation of such mammals or parts or products 
thereof and the laws of the State, District, or Territory of the United States 
from or into which such mammals, parts, or products thereof, are proposed 
to be exported or imported, and the laws of the United States forbidding i im- 
portation of certain live mammals injurious to the interests of agriculture and - 
horticulture, which i ons shall become effective as pipade in section 3 
hereof.” 


Sec. 5. That Section 9 of said Act approved July 3, 1918, is hereby re 
pealed as of the day aforesaid and the following is hereby substituted in lieu 
thereof: . 

“Src. 9. That there is authorized to be appropriated, from time to time, 
out of any money in the Treasury not otherwise appropriated, such amounts 
as may be necessary to carry out the provisions and to accomplish the pur- 
poses of said conventions and this Act and regulations made pursuant thereto, 
and the Secretary of Agriculture is authorized out of such moneys to employ 
in the city of Washington and elsewhere such persons and means as he may 
deem necessary for such purpose and may codperate with local authorities in 
the protection of migratory birds and make the necessary investigations 
connected therewith.” 

Suc. 6. That all moneys now or hereafter available for administration 
and enforcement of said Act approved July 3, 1918, shall be equally available 
for the administration and enforcement of said Act as hereby amended. -> 

Approved, June 20, 1986. — 
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JOINT RESOLUTION? 


To amend the joint resolution entitled “Joint resolution providing for the prohibition 
of the export of arms, ammunition, and implements of war to belligerent countries; 
the prohibition of the transportation of arms, ammunition, and implements of war 
by vessels of the United States for the use of belligerent states; for the registration 


and heensing of persons engaged in the business of manufacturing, exporting, or im- ' 


porting arms, ammunition, or implements of war; and restricting travel by American 
citizens on belligerent ships during war,” approved August 31, 1935, as amended. 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the joint resolution entitled “Joint 
resolution providing for the prohibition of the export of arms, ammunition, 
and implements of war to belligerent countries; the prohibition of the trans- 
portation of arms, ammunition, and implements of war by vessels of the 
United States for the use of belligerent states; for the registration and li- 
‘ censing of persons engaged in the business of manufacturing, exporting, or im- 
porting arms, ammunition, or implements of war; and restricting travel by 
American citizens on belligerent ships during war,” approved August 31, 1935, 
as amended, is amended to read as follows: 


EXPORT OF ARMS, AMMUNITION, AND IMPLEMENTS OF WAR 


Section 1. (a) Whenever the President shall find that there exists a state 
of war between, or among, two or more foreign states, the President shall 
proclaim such fact, and it shall thereafter be unlawful to export, or attempt 
to‘ export, or cause to be exported, arms, ammunition, or implements of war 
from any place in the United States to any belligerent state named in such 
proclamation, or to any neutral state for transshipment to, or for the use of, 
any such belligerent state. 

(b) The President shall, from time to time, by proclamation, extend such 
embargo upon the export of arms, ammunition, or implements of war to other 
states as and when they may become involved in such war. 

(c) Whenever the President shall find that a state of civil strife exists in a 
foreign state and that such civil strife is of a magnitude or is being conducted 
under such conditions that the export of arms, ammunition, or implements of 
war from the United States to such foreign state would threaten or endanger 
the peace of the United States, the President shall proclaim such fact, and it ` 
shall thereafter be unlawful to export, or attempt to export, or cause to be 
exported, arms, ammunition, or implements of war from any place in the 
United States to such foreign state, or to any neutral state for transshipment 
to, or for the use of, such foreign state. 

(d) The President shall, from time to time by proclamation, definitely 
enumerate the arms, ammunition, and implements of war, the export of whieh 
is prohibited by this section. The arms, ammunition, and implements of war 
so enumerated shall include those enumerated in the President’s proclamation 


1Public Resolution—No. 27-—75th Congress [8. J. Res. 51]. 
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Numbered 2163, of April 10, 1936, but shall not include raw materials or any 
other articles or materials not of the same general character as those enumer- 
ated in the said proclamation, and in the Convention for the Supervision of 
the International Trade in Arms and Ammunition and in Implements of 
War, signed at Geneva June 17, 1925. . 

. (e) Whoever, in violation of any of the provisions of this Act, shall export, 
or attempt to export, or cause to be exported, arms, ammunition, or imple- 
ments of war from the United States shall be fined not more than $10,000, or 
imprisoned not more than five years, or both, and the property, vessel, or 
vehicle containing the same shall be subject to the provisions of Sections 1 to 
 , inclusive, Title 6, Chapter 30, of the Act approved June 15, 1917 (40 Stat. 
223-225; U. S. C., 1934 ed., Title 22, Secs. 238-245). . | 

(f) In the case of the forfeiture of any arms, ammunition, or implements 
of war by reason of a violation of this Act, no public or private. sale shall be 
required; but such arms, ammunition, or implements of war shall be de- 
livered to the Secretary of War for such use or disposal thereof as shall be 
approved by the President of the United States. 

(g) Whenever, in the judgment of the President, the conditions which 
have caused him to issue any proclamation under the authority of this section 
have ceased to exist, he shall revoke the same, and the provisions of this sec- 
tion shall thereupon cease to apply with respect to the state or states named 
in such proclamation, except with respect to offenses committed, or for- 
feitures incurred, prior to such revocation. 


EXPORT OF OTHER ARTICLES AND MATERIALS 


- Bego. 2.- (a) Whenever the President shall have issued a proclamation un- 
der the authority of Section 1 of this Act and he shall thereafter find that the 
placing of restrictions on the shipment of certain articles or materials in ad- 
dition to arms, ammunition, and implements of war from the United States 
to belligerent states, or to a state wherein civil strife exists, is necessary to 
promote the security or preserve the peace of the United States or to protect 
the lives of citizens of the United States, he shall so proclaim, and it shall 
thereafter be unlawful, except under such limitations and exceptions as the 
President may prescribe as to Jakes, rivers, and inland waters bordering on 
the United States, and as to transportation on or over lands bordering on the 
United States, for any American vessel to carry such articles or materials to 
any.belligerent state, or to any state wherein civil strife exists, named in such 
proclamation issued under the authority of Section 1 of this Act, or to any 
neutral state for transshipment to, or for the use of, any such belligerent state 
or any such state wherein civil strife exists. The President shall by procla- 
mation from time to time definitely enumerate the articles and materials 
which it shall be unlawful for American vessels to so transport. 

(b) Whenever the President shall have issued a proclamation under the 
authority of Section 1 of this Act and he shall thereafter find that the placing 
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of restrictions on the export of articles or materials from the United States to 
belligerent states, or to a state wherein civil strife exists, is necessary to pro- 
mote the security or preserve the peace of the United States or to protect the 
lives or commerce of citizens of the United States, he shall so proclaim, and it 
shall thereafter be unlawful, except under such limitations and exceptions as 
the President may prescribe as to lakes, rivers, and inland waters bordering 
on the United States, and as to transportation on or over land bordering on 
the United States, to export or transport, or attempt to export or transport, or 
cause to be exported or transported, from the United States to any belligerent 
state, or to any state wherein civil strife exists, named in such proclamation 
issued under the authority of Section 1 of this Act, or to any neutral state for 
transshipment to, or for the use of, any such belligerent state or any such 
state wherein civil strife exists, any articles or materials whatever until all 
right, title, and interest therein shall have been transferred to some foreign 
government, agency, institution, association, partnership, corporation, or 
national. The shipper of such articles or materials shall be required to file 
with the collector of the port from which they are to be exported a declara- 
tion under oath that there exists in citizens of the United States no right, 
title, or interest in such articles or materials, and to comply with such rules 
and regulations as shall be promulgated from time to time by the President. 
Any such declaration so filed shall be a conclusive estoppel against any claim 
of any citizen of the United States of right, title, or interest in such articles or 
materials. Insurance written by underwriters on any articles or materials 
the export of which is prohibited by this Act, or on articles or materials car- 
ried by an American vessel in violation of subsection (a) of this section, shall 
not be deemed an American interest therein, and no insurance policy issued 
on such articles or materials and no loss incurred thereunder or by the owner 
of the vessel carrying the same shall be made a basis of any claim put forward 
by the Government of the United States. 

(c) The President shall from time to time by proclamation extend such 
restrictions as are imposed under the authority of this section to other states 
as and when they may be declared to become belligerent states under procla- 
mations issued under the authority of Section 1 of this Act. 

(d) The President may from time to time change, modify, or revoke in 
whole or in part any proclamations issued by him under the authority of this 
section. l 

(e) Except with respect to offenses committed, or forfeitures incurred, 
prior to May 1, 1939, this section and all proclamations issued thereunder 
shall not be effective after May 1, 1939. 


FINANCIAL TRANBACTIONS 


Sec. 3. (a) Whenever the President shall have issued a proclamation un- 
der the authority of Section 1 of this Act, it shall thereafter be unlawful for 
any person within the United States to purchase, sell, or exchange bonds, se- 
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curities, or other obligations of the government of any belligerent state or 
of any state wherein civil strife exists, named in such proclamation, or of any | 
political subdivision of any such state, or of any person acting for or on behalf 
of the government of any such state, or of any faction or asserted government 
within any such state wherein civil strife exists, or of any person acting for 
or on behalf of any faction or asserted government within any such state 
wherein civil strife exists, issued after the date of such proclamation, or to 
make any loan or extend any credit to any such government, political sub- 
division, faction, asserted government, or person, or to solicit or recelve any 
contribution for any such government, political subdivision, faction, asserted 
government, or person: Provided, That if the President shall find that such 
action will serve to protect the commercial or other interests of the United 
States or its citizens, he may, in his discretion, and to such extent and under 
such regulations as he may prescribe, except from the operation of this section 
ordinary commercial credits and short-time obligations in aid of legal trans- 
actions and of a character customarily used in normal peacetime commercial 
transactions. Nothing in this subsection shall be construed to prohibit the 
solicitation or collection of funds to be used for medical aid and assistance, 
or for food and clothing to relieve human suffering, when such solicitation 
or collection of funds is made on behalf of and for use by any person or or- 
ganization which is not acting for or on behalf of any such government, politi- 
cial subdivision, faction, or asserted government, but all such’ solicitations 
and collections of funds shall be subject to the approval of the President and 
shall be made under such rules and regulations as he shall prescribe. 

(b) The provisions of this section shall not apply to a renewal or adjust- 
ment of such indebtedness as may exist on the date of the President’s procla- 
mation. 

(c) Whoever shall violate the provisions of this section or of any regula- 

tions issued hereunder shall, upon conviction thereof, be fined not more than 
$50,000 or imprisoned for not more than five years, or both. Should the 
violation be by a corporation, organization, or association, each officer or 
agent thereof participating in the violation may be liable to the penalty 
_ herein prescribed. 
(d) Whenever the President shall have revoked any such proclamation 
_ issued under the authority of Section 1 of this Act, the provisions of this sec- 
tion and of any regulations issued by the President hereunder shall thereupon 
cease to apply with respect to the state or states named in such proclamation, 
except with respect to offenses committed prior to such revocation. 


EXCHPTIONS-—AMERICAN REPUBLICS 


Szc.4. This Act shall not apply to an American republic or republics en- 
gaged in war against a non-American state or states, provided the Ameri- 
can republic is not codperating with a non-American state or states in such 
war. 
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NATIONAL MUNITIONS CONTROL BOARD 


Src. 5. (a) There is hereby established a National Munitions Control 
Board (hereinafter referred to as the “Board”) to carry out the provisions of 
this Act. The Board shall consist of the Secretary of State, who shall be 
chairman and executive officer of the Board, the Secretary of the Treasury, 
the Secretary of War, the Secretary of the Navy, and the Secretary of Com- 
merce. Except as otherwise provided in this Act, or by other law, the admin- 
istration of this Act is vested in the Department of State. The Secretary of 
State shall promulgate such rules and regulations with regard to the enforce- 
ment of this section as he may deem necessary to carry out its provisions. 
The Board shall be convened by the chairman and shall hold at least one 
meeting 4 year. 

(b) Every person who engages in the business of manufacturing, export- 
Ing, or importing any of the arms, ammunition, or implements of war referred 
to in this Act, whether as an exporter, importer, manufacturer, or dealer, 
shall register with the Secretary of State his name, or business name, principal 
place of business, and places of business in the United States, and a list of the 
arms, ammunition, and implements of war which he manufactures, imports, 
or exports. 

(c) Every person required to register under this section shall notify the 
Secretary of State of any change in the arms, ammunition, or implements of 
war which he exports, imports, or manufactures; and upon such notification 
the Secretary of State shall issue to such person an amended certificate of 
registration, free of charge, which shall remain valid until the date of ex- 
piration of the original certificate. Every person required to register under 
the provisions of this section shall pay a registration fee of $500, unless he 
manufactured, exported, or imported arms, ammunition, and implements of 
war to a total sales value of less than $50,000 during the twelve months imme- 
diately preceding his registration, in which case he shall pay a registration 
fee of $100. Upon receipt of the required registration fee, the Secretary of 
State shall issue a registration certificate valid for five years, which shall be 
renewable for further periods of five years upon the payment for each renewal 
of a fee of $500 in the case of persons who manufactured, exported, or im- 
ported arms, ammmunition, and implements of war to a total sales value of 
more than $50,000 during the twelve months immediately preceding the re- 
newal, or a fee of $100 in the case of persons who manufactured, exported, 
or imported arms, ammunition, and implements of war to a total sales value 
of less than $50,000 during the twelve months immediately preceding the re- 
newal. The Secretary of the Treasury is hereby directed to refund, out of 
any moneys in the Treasury not otherwise appropriated, the sum of $400 to 
every person who shall have paid a registration fee of $500 pursuant to this 
Act, who manufactured, exported, or imported arms, ammunition, and imple- 
ments of war to a total sales value of less than $50,000 during the twelve 
months immediately preceding his registration. 
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(d) It shall be unlawful for any person to export, or attempt to export, 
from the United States to any other state, any of the arms, ammunition, or 
implements of war referred to in this Act, or to import, or attempt to import, 
to the United States from any other state, any of the arms, ammunition, or 
implements of war referred to in this Act, without first having obtained a li- 
cense therefor. 

(e) All persons required to register under this section shall maintain, sub- 
ject to the inspection of the Secretary of State, or any person or persons des- 
- ignated by him, such permanent records of manufacture for export, 
importation, and exportation of arms, ammunition, and implements of war 
as the Secretary of State shall prescribe. 

(f) Licenses shall be issued to persons who have registered as herein pro- 
vided for, except in cases of export or import licenses where the export of 
arms, ammunition, or implements of war would be in violation of this Act 
or any other law of the United States, or of a treaty to which the United 
States is a party, in which cases such licenses shall not be issued. 

(g) Whenever the President shall have issued a proclamation under the 
‘authority of Section 1 of this Act, all licenses theretofore issued under this 
Act shall ipso facto and immediately upon the issuance of such proclamation, 
cease to grant authority to export arms, ammunition, or implements of war 
from any place in the United States to any belligerent state, or to any state 
wherein civil strife exists, named in such proclamation, or to any neutral 
state for transshipment to, or for the use of, any such belligerent state or any 
such state wherein civil strife exists; and said licenses, insofar as the grant of 
authority to export to the state or states named in such proclamation is con- 
cerned, shall be null and void. 

(h) No purchase of arms, ammunition, or implements of war shall be made 
on behalf of the United States by any officer, executive department, or inde- 
‘pendent establishment of the Government from any person, who shall have 
failed to register under the provisions of this Act. 

(1) The provisions of the Act of August 29, 1916, relating to the sale of 
ordnance and stores to the Government of Cuba (39 Stat. 619, 643; U. S. C., 

1934 ed., title 50, sec. 72), are hereby repealed as of December 31, 1937. 

© (j) The Board shall make an annual report to Congress, copies of which 
‘shall be distributed as are other reports transmitted to Congress. Such re- 
ports shall contain such information and data collected by the Board as may 
be considered of value in the determination of questions connected with the 
control of trade in arms, ammunition, and implements of war. The Board 
shall include in such reports a list of all persons required to register under 
. the provisions of this Act, and full information concerning the licenses issued 
hereunder. 

(k) The President is hereby authorized to proclaim upon recommendation 
of the Board from time to time a list of articles which shall be considered 
arms, ammunition, and implements of war for the purposes of this- section. 
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AMERICAN VESSELS PROHIBITED FROM CARRYING ARMS TO BELLIGERENT STATES 


Sec. 6. (a) Whenever the President shall have issued a proclamation un- 
der the authority of Section 1 of this Act, it shall thereafter be unlawful, un- 
til such proclamation is revoked, for any American vessel to carry any arms, 
ammunition, or implements of war to any belligerent state, or to any state 
wherein civil strife exists, named in such proclamation, or to any neutral 
state for transshipment to, or for the use of, any such belligerent state or any 
such state wherein civil strife exists. 

(b) Whoever, in violation of the provisions of this section, shall take, or 
attempt to take, or shall authorize, hire, or solicit another to take, any Amer- 
ican vessel carrying such cargo out of port or from the jurisdiction of the 
United States shall be fined not more than $10,000, or imprisoned not more 
than five years, or both; and, in addition, such vessel, and her tackle, apparel, 
furniture, and equipment, and the arms, ammunition, and implements of war 
on board, shall be forfeited to the United States. 


USE OF AMERICAN PORTS AS BASE OF SUPPLY 


Szc. 7. (a) Whenever, during any war in which the United States is neu- 
tral, the President, or any person thereunto authorized by him, shall have 
cause to believe that any vessel, domestic or foreign, whether requiring clear- 
ance or not, is about to carry out of a port of the United States, fuel, men, 
arms, ammunition, implements of war, or other supplies to any warship, 
tender, or supply ship of a belligerent state, but the evidence is not deemed 
sufficient to justify forbidding the departure of the vessel as provided for by 
Section 1, Title V, Chapter 30, of the Act approved June 15, 1917 (40 Stat. 
217, 221; U.S. C., 1934 ed., Title 18, Sec. 31), and if, in the President’s judg- 
ment, such action will serve to maintain peace between the United States and 
foreign states, or to protect the commercial interest of the United States and 
its citizens, or to promote the security or neutrality of the United States, he 
shall have the power and it shall be his duty to require the owner, master, or 
person in command thereof, before departing from a port of the United 
States, to give a bond to the United States, with sufficient sureties, in such 
amount as he shall deem proper, conditioned that the vessel will not deliver 
the men, or any part of the cargo, to any warship, tender, or supply ship of a 
belligerent state. 

(b) If the President, or any person thereunto authorized by him, shall find 
that a vessel, domestic or foreign, in a port of the United States, has previously 
cleared from a port of the United States during such war and delivered its 
cargo or any part thereof to a warship, tender, or supply ship of a belligerent 
state, he may prohibit the departure of such vessel during the duration of 
the war. 

SUBMARINES AND ARMED MERCHANT VESSELS 

Sec. 8. Whenever, during any war in which the United States is neutral, 

the President shall find that special restrictions placed on the use of the ports 
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and territorial waters of the United States by the submarines or armed mer- 
chant vessels of a foreign state, will serve to maintain peace between the 
United States and foreign states, or to protect the commercial interests of the, 
United States and its citizens, or to promote the security of the United States, 
and shall make proclamation thereof, it shall thereafter be unlawful for any 
such submarine or armed merchant vessel to enter a port or the territorial wa- 
ters of the United States or to depart therefrom, except under such conditions 
and subject to such limitations as the President may prescribe. Whenever, 
in his judgment, the conditions which have caused him to issue his proclama- 
tion have ceased to exist, he shall revoke his proclamation and the provisions 
of this section shall thereupon cease to apply. 


TRAVEL ON VESSELS OF BELLIGERENT STATES 


_ Sec. 9. Whenever the President shall have issued a proclamation under 
the authority of Section 1 of this Act it shall thereafter be unlawful for any 
citizen of the United States to travel on any vessel of the state or states 
named in such proclamation, except in accordance with such rules and reg- 
ulations as the President shall prescribe: Provided, however, That the pro- 
visions of this section shall not apply to a citizen of the United States 
traveling on a vessel whose voyage was begun in advance of the date of the 
President’s proclamation, and who had no opportunity to discontinue his. 
voyage after that date: And provided further, That they shall not apply under 
ninety days after the date of the President’s proclamation to a citizen of the 
United States returning from a foreign state to the United States. When- 
ever, in the President’s judgment, the conditions which have caused him to 
issue his proclamation have ceased to exist, he shall revoke his proclamation 
and the provisions of this section shall thereupon cease to apply with respect 
to the state or states named in such proclamation, except with respect to 
offenses committed prior to such revocation. 


ARMING OF AMERICAN MERCHANT VESSELS PROHIBITED 


Src. 10. Whenever the President shall have issued a proclamation under 
the authority of Section 1, it shall thereafter be unlawful, until such proclama- 
tion is revoked, for any American veasel engaged in commerce with any bel- 
ligerent state, or any state wherein civil strife exists, named in such 
proclamation, to be armed or to carry any armament, arms, ammunition, or 
implements of war, except small arms and ammunition therefor which the 
President may deem necessary and shall publicly designate for the preserva- 
tion of discipline aboard such vessels. Eas 


. REGULATIONS 


Src. 11. The President may, from time to time, promulgate such rules 
and regulations, not inconsistent with law, as may be necessary and proper to 
carry out any of the provisions of this Act; and he may exercise any power 
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or authority conferred on him by this Act through such officer or officers, or 
agency or agencies, as he shall direct. 


GENERAL PENALTY PROVISION 


Sec. 12. In every case of the violation of any of the provisions of this Act 
or of any rule or regulation issued pursuant thereto where a specific penalty 
is not herein provided, such violator or violators, upon conviction, shall be 
fined not more than $10,000, or imprisoned not more than five years, or both. 


DEFINITIONS 


Sec. 18. For the purposes of this Act— 

(a) The term “United States,” when used in a geographical sense, includes 
the several States and Territories, the insular possessions of the United 
States (including the Philippine Islands), the Canal Zone, and the District of 
Columbia. 

(b) The term “person” includes a partnership, company, association, or 
corporation, a8 well as a natural person. 

(c) The term “vessel” means every description of watercraft (including 
aircraft) or other contrivance used, or capable of being used, as a means of 
transportation on, under, or over water. 

(d) The term “American vessel” means any vessel (including aircraft) 
documented under the laws of the United States. 

` (e) The term “vehicle” means every description of carriage (including 
aircraft) or other contrivance used, or capable of being used, as a means of 
transportation on or over land. 

(f) The term “state” shall include nation, government, and country. 


SEPARABILITY OF PROVISIONS 


Sec. 14. If any of the provisions of this Act, or the application thereof 
to any person or circumstance, is held invalid, the remainder of the Act, and 
the application of such provision to other persons or circumstances, shall not 
be affected thereby. 


APPROPRIATIONS 


Src. 15. There is hereby authorized to be appropriated from time to 
time, out of any money in the Treasury not otherwise appropriated, sucen 
amounts a8 may be necessary to carry out the provisions and accomplish the 
purposes of this Act. 


Approved, May 1, 1987, 6.80 p.m., Central Standard Time. 
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A PROCLAMATION 
BY THE PRESIDENT OF THE UNITED STATES or AMERICA 


EXPORT OF ARMS, AMMUNITION, AND IMPLEMENTS OF WAR TO SPAIN 
[No. 2236]! 


Wauereas Section 1 of the Joint Resolution of Congress approved May 1, 
1937,. amending the Jomt Resolution entitled ‘‘Joint Resolution providing 
for the prohibition of the export of arms, ammunition, and implements of 
war to belligerent countries; the prohibition of the transportation of arms, 
ammunition, and implements of war by vessels of the United States for the 
use of belligerent states; for the registration and licensing of persons engaged 
in the business of manufacturing, exporting, or importing arms, ammunition, 
or impléments of war; and restricting travel by American citizens on belliger- 
ent ships during war,” approved August 31, 1935, as amended February 29, 
1936, provides in part as follows: 


Whenever the President shall find that a state of civil strife exists in a 
foreign state and that such civil strife is of a magnitude or is being con- 
ducted under such conditions that the export of arms, ammunition, or 
implements of war from the United States to such foreign state would 
threaten or endanger the peace of the United States, the President shall 
proclaim such fact, and it shall thereafter be unlawful to export, or at- 
tempt to export, or cause to be exported, arms, ammunition, or imple- 
ments of war from any place in the United States to such foreign state, 
or to any neutral state for transshipment to, or for the use of, such for- 
eign state. 


Anp WHEREAS it is further provided by Section 1 of the said Joint Reso- 
lution that 


The President shall, from time to time by proclamation, definitely 
enumerate the arms, ammunition, and implements of war, the export 
of which is prohibited by this section. The arms, ammunition, and 

~ implements of war so enumerated shall include those enumerated in the 

President’s proclamation Numbered 2163, of April 10, 1936, but shall 

- not include raw materials or any other articles or materials ‘not of the 

same general character as those enumerated in the said proclamation, 

and in the Convention for the Supervision of the International Trade in. 

fete ne and in Implements of War, signed at Geneva 
une ; 


Ann Wurreas it is further provided by Section 1 of the said J oint Reso- 
lution that 


Whoever, in violation of any of the provisions of this Act, shall export, 
or attempt to export, or cause to be exported, arms, ammunition, or 
implements of war from the United States shall be fined not more than 
$10,000, or imprisoned not more than five years, or both, and the 
property, vessel, or vehicle containing the same shall be subject to the 
provisions of Sections 1 to 8, inclusive, Title 6, Chapter 30, of the Act 


1 Federal Register, May 5, 1937 (Vol. 2, No. 86), p. 923. 
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a Das) 15, 1917 (40 Stat. 223-225; U.S.C., 1934 ed., Title 22, 
. 238-24 


AnD WHEREAS it is further provided by Section 1 of the said Joint Reso- 
lution that 


In the case of the forfeiture of any arms, ammunition, or implements 
of war by reason of a violation of this Act, no public or private sale 
shall be required; but such arms, ammunition, 0 or implements of war 
shall be delivered to the Secretary of War for such use or disposal 
thereof as shall be approved by the President of the United States. 


AND Waxrnas it is further provided by Section 11 of the said Joint Reso- 
lution that 


The President may, from time to time, promulgate such rules and 
regulations, not inconsistent with law, as may be necessary and proper 
to carry out any of the provisions of this Act; and he may exercise any 
power or authority conferred on him by this Act through such officer 
or officers, or agency or agencies, as he shall direct. 


Now, THEREFORE, I, Franxurin D. Roosrverr, President of the United 
States of America, acting under and by virtue of the authority conferred on 
me by the said Joint Resolution, do hereby proclaim that a state of civil strife 
unhappily exists in Spain and that such civil strife is of a magnitude and is 
being conducted under such conditions that the export of arms, ammunition, 
or implements of war from the United States to Spain would threaten and 
endanger the peace of the United States, and I do hereby admonish all citi- 
zens of the United States, or any of its possessions, and all persons residing 
or being within the territory or jurisdiction of the United States, or its pos- 
sessions, to abstain from every violation of the provisions of the Jomt Reso- 
lution above set forth, hereby made effective and applicable to the export of 
arms, ammunition, or implements of war from any place in the United States 
to Spain or to any other state for transshipment to, or for the use of, Spain. 

And I do hereby declare and proclaim that the articles listed below shall be 
considered arms, ammunition, and implements of war for the purposes of 
Section 1 of the said Joint Resolution of Congress: 


Category I 


(1) Rifles and carbines using ammunition in excess of caliber .22, and bar- 
rels for those weapons; 

(2) Machine guns, automatic or autoloading rifles, and machine pistols 
using ammunition in excess of caliber .22, and barrels for those weapons; 

(3) Guns, howitzers, and mortars of all calibers, their mountings and 
barrels; 

(4) Ammunition in excess of caliber .22 for the arms enumerated under 
(1) and (2) above, and cartridge cases or bullets for such ammunition; filled 
and unfilled projectiles for the arms enumerated under (3) above; 
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(5) Grenades, bombs, torpedoes, mines and depth charges, filled or un- 
filled, and apparatus for their use or discharge; 
(6) Tanks, military armored vehicles, and armored trains. 


Category II 


Vessels of war of all kinds, including aircraft carriers and submarines, and 
armor plate for such vessels. 


Category III 


(1) Aircraft, unassembled, assembled, or dismantled, both heavier and 
lighter than air, which are designed, adapted, and intended for aerial combat 
by the use of machine guns or of artillery or for the carrying and dropping of 
bombs, or which are equipped with, or which by reason of design or construc- 
tion are prepared for, any of the appliances referred to i in paragraph (2) 
below: 

(2) Aérial gun mounts and frames, bomb racks, torpedo carriers, and bomb 
or torpedo release mechanisms. 


Category IV 


(1) Revolvers and automatic pistols using ammunition in excess of caliber 
223 

(2) Ammunition in excess of caliber .22 for the arms enumerated under (1) 
above, and cartridge cases or bullets for such ammunition. 


Category V 


(1) Aircraft, unassembled, assembled or E both heavier and 
lighter than air, other than those included in Category ITI; 

(2) Propellers or air screws, fuselages, hulls, wings, tail wite and under- 
carriage units; 

(3) Aircraft engines, unassembled, assembled, or dismantled. 


Category VI 


(1) Livens projectors and fame throwers; 
(2) a. Mustard gas (dichlorethyl sulphide); 
b. Lewisite (chlorvinyldichlorarsine and dichlordivinylchlorarsine) ; 

. Methyldichlorarsine; 

. Diphenylchlorarsine; 

. Diphenylcyanarsine; 

. Diphenylaminechlorarsine; 

. Phenyldichlorarsine; 

. Ethyldichlorarsine; 
Phenyldibromarsine; 

. Ethyldibromarsine; 

. Phosgene; 
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Monochlormethylchlorformate; 


Trichlormethylchlorformate (diphosgene) ; 
Dichlordimethyl Ether; 
. Dibromdimethyl Ether; 
. Cyanogen Chloride; 
. Ethylbromacetate; 
Ethyliodoacetate; 
Brombenzylcyanide; 
Bromacetone; 
. Brommethylethyl ketone. 
Category VII 


(1) Propellant powders; 
(2) High explosives as follows: 


a. Nitrocellulose having a nitrogen content of more than 12%; 

b. Trinitrotoluene; 

c. Trinitroxylene; 

d. Tetryl (trinitrophenol methyl nitramine or tentranitro methyl- 
aniline); 

e. Picric acid; 

f. Ammonium picrate; 

g. Trinitroanisol; 

h. Trinitronaphthalene; 

i. Tetranitronaphthalene; 

j. Hexanitrodiphenylamine; 

k. Pentaerythritetetranitrate (Penthrite or Pentrite); 

|, Trimethylenetrinitramine (Hexogen or T,); 

m. Potassium nitrate powders (black saltpeter powder); 

n. Sodium nitrate powders (black soda powder); 

o. Amatol (mixture of ammonium nitrate and trinitrotoluene) ; 

p. Ammonal (mixture of ammonium nitrate, trinitrotoluene, and 


q. 


powdered aluminum, with or without other ingredients) ; 
Schneiderite (mixture of ammonium nitrate and dinitronaphtha- 
lene, with or without other ingredients). 


And I do hereby enjoin upon all officers of the United States, charged with 
the execution of the laws thereof, the utmost diligence in preventing viola- 
tions of the said Joint Resolution, and this my proclamation issued there- 
under, and in bringing to trial and punishment any offenders against the 


same. 


And I do hereby delegate to the Secretary of State the power to exercise 
any power or authority conferred on me by the said Joint Resolution, as 
made effective by this my proclamation issued thereunder, and the power to 
promulgate such rules and regulations not inconsistent with law as may be 
necessary and proper to carry out any of its provisions. 
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IN WITNESS WHEREOF, I have hereunto set my hand and causea the Seal of 
the United States of America to be affixed. 

‘Done at the city of Washington this first day of Marii in the year of our 
Lord nineteen hundred and thirty-seven, and of the Independence of the 
United States of America the one hundred and sixty-first. 

[SEAL] FRANKLIN D. ROOSEVELT 
By the President: 

CORDELL HULL, 
Secretary of State. 


A PROCLAMATION 
By TEE PRESIDENT OF THE UNITED STATES OF AMBRICA 


ENUMERATION OF ARMS, AMMUNITION, AND IMPLEMENTS OF WAR 
[No. 2237]! 


WHEREAS Section 5 of the Joint Resolution of Congress approved May 1, 
1937, amending the Joint Resolution entitled “Joint resolution providing for 
the prohibition of the export of arms, ammunition, and implements of war to 
belligerent countries; the prohibition of the transportation of arms, ammu- 
nition, and implements of war by vessels of the United States for the use of 
belligerent states; for the registration and licensing of persons engaged in the 
business of manufacturing, exporting, or importing arms, ammunition, or 
implements of war; and restricting travel by American citizens on belliger- 
ent ships during war,” approved August 31, 1935, as amended February 29, 
1936, provides in part as follows: 


The President is hereby authorized to proclaim upon recommenda- 
tion of the Board from time to time a list of articles which shall be con- 
sidered arms, ammunition, and implements of war for the purposes of 
this section. 


Now, THEREFORE, I, Frankury D. Roosrevautt, President of the United 
States of America, acting under and by virtue of the authority conferred 
upon me by the said Joint Resolution of Congress, and pursuant to the 
recommendation of the National Munitions Control Board, declare and pro- 
claim that the articles listed below shall, on and after June 1, 1937, be con- 
sidered arms, ammunition, and implements of war for the purposes of Sec- 
tion 5 of the said Joint Resolution of Congress: 

[Here follow categories I-VII identical with the same aieea in Procla- 
mation No. 2236 of even date, supra, p. 156.| 

This proclamation shall supersede the proclamation of April 10, 1936, en- 
titled “Enumeration of Arms, Ammunition, and Implements of War,” on 
June 1, 1937. 


1 Federal Register, May 5, 1937 (Vol. 2, No. 86), p. 925. 
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IN WITNESS WHEREOF, I have hereunto set my hand and caused the Seal of 
the United States of America to be affixed. 

Dons at the city of Washington this first day of May, in the year of our 
Lord nineteen hundred and thirty-seven, and of the Independence of the 
United States of America the one hundred and sixty-first. 


[SEAL] FRANKLIN D. ROOSEVELT 
By the President: 


CoRDELL HULL, 
Secretary of State. 


SPAIN 


INTERNATIONAL COMMITTEE FOR THE APPLICATION OF THE AGREEMENT REGARDING 
NON-INTERVENTION IN SPAIN 
RESOLUTION RELATING TO THE SCHEME OF OBSERVATION OF THE 
SPANISH FRontiprs By LAND AND Sra * 


Adopted at London, March 8, 1937 


The Governments represented on the International Committee ¢ for 
the application of the Agreement regarding Non-Intervention in Spain 
having approved the resolution passed on the 16th February, 1937, by the 
Committee to the effect that the Agreement should be extended as from 
midnight the 20th-21st February, 1937, to cover the recruitment in, the 
transit through, or the departure from, their respective countries of persons 
of non-Spanish nationality proposing to proceed to Spain, Spanish Posses- 
sions or the Spanish Zone of Morocco for the purpose of taking part in the 
present conflict; and 

(2) Having deemed it expedient to establish a system of observation 
round the frontiers of Spain, the Spanish Possessions and the Spanish Zone 
of Morocco for the purpose of ascertaining whether the Agreement is being 
observed; and 

(3) His Majesty’s Government in the United Kingdom having accepted 
an invitation by the Portuguese Government to observe the carrying out 
of the Agreement in Portugal, and for this purpose to appoint British ob- 
servers to be attached to His Majesty’s Embassy in Lisbon; and 

(4) His Majesty’s Government in the United Kingdom having informed 
the Committee that they are satisfied that the agreement reached between 
them and the Portuguese Government as a result of this invitation is fully 
adequate from every point of view to enable His Majesty’s Government to 
discharge the responsibilities which they have agreed to assume, and that 
they will communicate to the International Committee any information 
which may be reported to them by His Majesty’s Ambassador at Lisbon re- 
garding infringements of the Non-Intervention Agreement; and 

(5) The Committee being fully confident in the discharge by His Majesty’s 
Government in the United Kingdom of these responsibilities in regard to 
the Portuguese frontiers, in collaboration with the Portuguese Government, 
agrees on behalf of the Governments represented thereon, that the system of 
observation on the Franco-Spanish frontier, the frontier between Spain and 

* British White Paper, Spain No. 1 (1937), Cmd. 5899. 

+ List of countries represented on the International Committee: Albania, Austria, Bel- 
gium, United Kingdom, Bulgaria, Czechoslovakia, Denmark, Estonia, Finland, France, 
Germany, Greece, Hungary, Irish Free State, Italy, Latvia, Lithuania, Luxemburg, Nether- 
lands, Norway, Poland, Portugal, Roumania, Sweden, Turkey, Soviet Union, Yugoslavia. 
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Gibraltar, and the maritime frontiers of Spain, the Spanish Possessions, and 
the Spanish Zone in Morocco, shall be carried out in the manner indicated in 
the Annex attached hereto unless otherwise amended or determined. 


ANNEX 
I.— THE ORGANISATION OF THE SYSTEM OF OBSERVATION 
Establishment of the “International Board for Non-Intervention in Spatn.” 


1. The system of observation will be administered on behalf of the par- 
ticipating Governments by a Board to be known as the “International Board 
for Non-Intervention in Spain,” and hereinafter referred to as the Board, 
consisting of a Chairman, to be appointed by the International Committee, 
and of five members nominated by the Representatives of the Governments 
of the United Kingdom, France, Germany, Italy and the U.S.S.R. 


The functions of the Board. . 

2. The Board will have power to decide all questions relating to the ad- 
ministration of the scheme, but it will be the duty of the Board to submit all 
matters raising questions of principle to the International Committee for de- 
cision by that body on behalf of the participating Governments. 


II.—THE ESTABLISHMENT OF A SYSTEM OF OBSERVATION ON THE SPANISH 
LAND FRONTIERS — 


The establishment of observation on the Spantsh land frontiers. 


3. In view of the fact that a special arrangement has been reached be- 
tween the United Kingdom and Portuguese Governments, as referred to in 
paragraphs 3 and 4 of the foregoing Resolution, regarding the Portuguese 
frontiers, there shall be stationed on the French side of the Franco-Spanish 
frontier and on the British side of the Gibraltar-Spanish frontier an interna- 
tional staff charged with the observation of the enforcement of the Non- 
Intervention Agreement. 


The régime to be established on the frontiers. 

4. For the purposes of the scheme, the Franco-Spanish frontier will be di- 
vided into zones, each of which will be in the charge of an “Administrator” 
who will be responsible for the system of observation to be established in 
that zone to the “Chief Administrator’ who will be responsible for the whole 
frontier. Part of the international staff will be stationed at railway and 
road crossings over the frontier, and part will be equipped on a mobile basis. 
These officials will work in close collaboration with the appropriate French 
authorities. As there is only one crossing from Gibraltar into Spain, the 
necessary observation will be carried out by one “Administrator” with a 
small staff of subordinate rank. 
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The facilities to be accorded to, and the duties of, Administrators under the land 
observation scheme. 


5. The facilities to be accorded to, and the duties of, the Administrators 
have been defined as follows: 


(1) The Chief Administrator, Administrators, and their subordinates 
shall enjoy the immunities normally accorded to diplomatic officers, and 
the Chief Administrator shall have the right of free communication with 
the Board. Further, the Chief Administrator and the Administrators 
and their subordinates shall be granted by the Governments of the coun- 
tries concerned full facilities to enable them to exercise the rights and to 
discharge the duties assigned to them, and, in particular, those rights and 
duties enumerated in Sections (2) and (3) below. 


(2) These facilities will include— 


(a) the right of free entry at any time into railway establishments, and 
similar premises; 

(b) the right, in accordance with (3) below, of making such inspections as 
they may think proper in the premises referred to in (a) above, 
for the purpose of establishing whether any arms or war material 
are being exported into Spain or whether foreign nationals are 
entering that country for the purpose of taking service in the 
present conflict, in contravention of the Agreement for Non- 
Intervention; 

(c) the right (i) to call upon the responsible authorities for documents 
relating to the nature of particular consignments of goods, and 
(ii) to examine the passports of persons proceeding to Spain; 

(d) the grant of the same priority for telephone and telegraph services 
as are accorded to diplomatic officers stationed in, or national 
officials of, the country in question. 


(3) It will be the duty of the Chief Administrator in France and of the 
Administrator at Gibraltar— 


(a) when called upon by the Board, to investigate, and to report on, 
any particular case in respect of which a complaint has been sub- 
mitted to the Committee by the Representative of a Government 
which is a party to the Non-Intervention Agreement; 

(b) whenever, as the result of investigations carried out by the interna- 
tional staff, on their own initiative, he has satisfied himself that a 
consignment of arms or war material (including aircraft) has been 
exported into Spain or that foreign nationals have entered Spain 
for the purpose of taking service in the present conflict, in con- 
travention of the Agreement, to submit forthwith identical re- 
ports in regard thereto— 

(i) to the Board; 
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(ii) to an official nominated for the purpose by the Cor ramen 
of the country in which he is stationed. 

(4) In addition to the rights and duties set out above, the Chief Admin- 
istrator in France and the Administrator in Gibraltar will have the right 
at all times to communicate direct with the Board on any matter con- 

- nected with the discharge of their duties. 


Il.—THE ESTABLISHMENT OF A SYSTEM OF- OBSERVATION OF SHIPS ‘HAVING 
THE RIGHT TO FLY THE FLAGS OF THE PARTICIPATING COUNTRIES, PRO- 
CEEDING TO THE PORTS OF SPAIN OR THE SPANISH DEPENDENCIES 


The general character of the scheme for sea observation. 


6. All ships having the right to fly the flags of the countries which are par- 
ties to the Non-Intervention Agreement (other than naval vessels) proceed- 
ing to Spain or to one of the Spanish Possessions, or to the Spanish Zone in 
Morocco, will— 

(a) subject to such exceptions as are set out in the following paragraphs 
in this chapter, embark at one of the ports specified in paragraph 12 
below two or more “Observing Officers” appointed by the Interna- 
tional Committee whose duty it will be to observe the unloading of 

the ship in Spanish ports, or 

(b) at the discretion of the Administrator or Deputy Administrator in 
charge of the Observation Port in question, embark one Observing 
‘Officer in the case of amall ships, ships carrying cargo in bulk, or 
ships in ballast, 


_ the Governments concerned taking such steps as ‘are necessary to require 
the owners and masters of ships having the right to fly their respective 
flags to comply with the provisions set out in the following paragraphs. 


The duties of the Chief Administrator. 

T. The general organisation of the system of observation described in 
paragraph 6 above will be entrusted to a “Chief Administrator.” It will 
be the duty of the Chief Administrator to determine the allocation of the 
“Observing Officers” as between one Observation Port and another in the 
light of the day to day requirements of each port. Subject, to the general di- 
rection of the Board, the Chief Administrator will be responsible for all ques- 
tions relating to the discipline and posting of the international staff employed 
at the Observation Ports. 


The duties of the Administrators and Deputy Administrators. 

8. At each of the Observation Ports enumerated in paragraph 12 below, 
an “Administrator” or “Deputy Administrator’ will, subject to the general 
direction of the Chief Administrator referred to in paragraph 7 above, be 
responsible for the organisation of the observation scheme in that port, and 
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in particular for arranging for the embarkation of Observing Officers on, and 
their disembarkation from, ships having the right to fly the flags of the 
countries which are parties to the Non-Intervention Agreement, proceeding 
to Spanish ports that have called at the Observation Port in question for the 
purpose of complying with the scheme of observation. 


9. It will be the duty of each Administrator or Deputy Administrator in 
charge of an Observation Port— 


(a) to determine in the light of actual conditions how many Observing 
Officers should be embarked in each vessel calling at the port for 
the purpose of submitting to observation; 

(b) to notify to the Board the names of all vessels bound from his port for 
Spanish ports which had embarked Observing Officers and the 
names of those officers, it being the duty of the Board to communi- 
cate this information to the Governments taking part in \ the naval 
observation scheme; 

(e) to submit a report to the Board, for transmission to the International 
Committee whenever one of the Observing Officers reports to him 

~ that he has witnessed in a Spanish port either the unloading of 
arms or war material, or the disembarkation of foreign nationals 
entering that country, in contravention of the Non-Intervention 
Agreement, for the purpose of taking service in the present conflict 
from a vessel in which he was stationed; 

(d) to submit to the Chief Administrator, for the information of the 
Board, periodical reports in regard to all vessels on which Observ- 
ing Officers have been embarked and from which no cargo or pas- 
sengers have been landed in Spanish ports i in contravention of the 
Non-Intervention Agreement. 


The duties to be imposed on the masters of shtps, the facilittes to be granted to, 
and the duties of, the Observing Officers. 


10. The duties to be imposed on the masters of ships having the right to 
fly the flags of the countries which are parties to the Non-Intervention 
Agreement, and the facilities to be granted to, and the duties of, the Observ- 
ing Officers will be as follows: 

(a) the participating Governments will instruct the masters of all ships 
having the right to fly the flags of their respective countries, before 
proceeding to a Spanish port, to call at one of the Observation 
Ports specified in paragraph 12 below for the purpose of embarking 
Observing Officers, and, having done so, to give all necessary facili- 
ties to those officers to enable them to discharge the duties set out 
in (c) below, and to disembark such officers at another port indicated 
by the Administrator or Deputy Administrator in accordance with 
paragraph 18 below, these facilities to include the right— 
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(i) at any convenient time during the voyage to obtain all neces- 
sary information from the master as to the cargo carried 
which is consigned to Spanish ports, and to inspect papers re- 
lating thereto; 

(ii) at any convenient time during the voyage to obtain all neces- 
sary information from the master, and, in his presence, or in 
that of an officer nominated by him for the purpose, to inter- 
rogate passengers, officers and crew, proceeding to Spanish 
ports and to examine the passports of passengers and the 
identity papers of the officers and crew; 

(iii) to be present at the unloading of any goods or disembarkation 
of any persons in a Spanish port, and to require the master 
to have opened for inspection any package which is being 
unloaded, and which the Observing Officer has reasonable 
grounds for suspecting to contain war material sent in con- 
travention of the Non-Intervention Agreement, and to 
require the master to have any necessary unpacking, repack- 
ing and sealing-up done; 


(b) the Chief Administrator, Administrators, and Deputy Administrators 
and their subordinates will be granted by the participating Govern- 
ments the immunities normally accorded to diplomatic and consular 
officers; the right of free communication with the Board will be 
granted to the Chief Administrator, and to Administrators and to 
Deputy Administrators, subject to any directions issued by the 
Board or (in the two last-named cases) by the Chief Administrator; 
and the Chief Administrator, Administrators and Deputy Admin- 
istrators and their subordinate staff will be granted full facilities to 
enable them to exercise the rights and to discharge the duties as- 
signed to them, and, in particular, these officers will be granted the 
same priority for telephone and telegraph services as are accorded 
to diplomatic officers stationed in, or to the national officials of, 
the country in question; and the Observing Officers, when engaged 
on duty at sea, will be granted the same priority for telephone and 
telegraph services as are granted to the service messages of the 
master of the vessel on which they have been embarked; 

(c) The duties of the Observing Officers, when on board vessels in Spanish 
ports, will be to take, within the limit of the facilities accorded to 
them under (a) above, all steps which they may consider necessary 
to satisfy themselves: 

(i) whether any arms or war material of the classes covered by the 
Non-Intervention Agreement are being unloaded; and 

(ii) whether, in contravention of the Non-Intervention Agreement, 
any foreign nationals intending to take service in the present 
conflict are being disembarked; - 
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(iii) on leaving any Spanish port that no passenger or member of 
the crew, who may have left the ship while in port, has failed 
to return in contravention of the Non-Intervention Agree- 
ment; 


(d) The participating Governments will issue any instructions which may 
be necessary to require any owners and masters of vessels having the 
right to fly flags of their respective countries to take all steps in 
their power to prevent the landing in a Spanish port, in contraven- 
tion of the Non-Intervention Agreement, of any arms or war ma- 
terial or passengers which or who the Observing Officers may 
ascertain are being carried by the vessel in question; 

(e) The Observing Officers, on their disembarkation, will immediately 
submit to the Administrator or Deputy Administrator in charge of 
the nearest Observation Port a report in writing, stating either that 
no offence against the Non-Intervention Agreement has been com- 
mitted by the ship in which they had been stationed, or, if such an 
offence has been committed, what is the nature of the offence; 

(f) The participating Governments will take such legal or other proceed- 
ings as may be found appropriate against the owners or masters of 
vessels in cases indicated in (e) above, and in due course will submit 
a report to the Board regarding any penalties inflicted. 


The Observation Ports. 


11. It is an essential part of the scheme that the Observation Ports at 
which the ships having the right to fly the flags of the countries which are 
parties to the Non-Intervention Agreement will embark Observing Officers 
should be determined in accordance with definite rules, though, in particular 
cases, or particular classes of case, the Administrators in charge of any of the 
principal Observation Ports referred to in paragraph 13 below will have the 
right to make special arrangements for the embarkation of Observing Off- 
cers at other ports to suit, as far as possible, the convenience of the shipping 
concerned from the commercial point of view, subject to the general provi- 

pons contained in paragraph 6 above. 

/ 12, At the outset of the scheme, the obligation to be laid on merchant ships 
proceeding to Spanish ports (other than the Canary Islands, which are dealt 
with in paragraph 14 below), will be in accordance with the following 
rules: 


(a) If the ship is passing in either direction through the Straits of Gibral- 
tar before calling at any Spanish port she will call at Gibraltar, it 
being understood that thts rule overrides all the following rules, which 
therefore only apply to vessels which do not come within its scope; 

(b) If the ship is passing through the English Channel on her way to a 
Spanish port from a port lying to the north of Dover, she will call 
either at Dover or at the Downs; 
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(c) If the ship (not being a ship covered by (b) above) proceeds to a Span- 
ish port from a Channel port south of Dover, she will call at Cher- 
bourg, unless the ship is proceeding from a port between Cherbourg 
and Brest, in which case she will be dealt with under (d) below; 

(d) If the ship is proceeding from the Irish Free State or from Northern 
Ireland or from the Irish and Bristol Channels, or from a port be- 
tween Cherbourg and Brest, she will call at Brest; 

(e) If the ship (not being a ship covered by (b) above) proceeds to a Span- 
ish port from a French Atlantic or Biscayan port south of Brest, 
she will call at Le Verdon; 

(f) If the ship is approaching westward through the Mediterranean or 
from a port in the Mediterranean, East of Longitude 12° East, she 
shall call at Palermo, unless for commercial reasons, she is in any 
case proceeding to Marseilles, in which case it shal] be pormities to 
embark Observing Officers at that port; 

(g) If the ship (not being a ship covered by (f) above) proceeds to a Span- 
ish port from a North African port west of Longitude 12° East, she 
will call at Oran; 

(h) If the ship (not being a ship covered by (f) above) proceeds to a Span- 
ish port from a port on the French or Italian Coast between Mar- 
seilles and Longitude 12° East, or from Corsica or Sardinia, she will 
call at Marseilles; 

(t) If the ship (not being a ship covered by (f) above) proceeds to a Span- 
ish port from a French Mediterranean port. west of Marseilles, she 
will call at Cette; 

(k) If the ship is approaching from the west of Longitude 15° West, or is 

approaching in the Atlantic from the southward of Latitude.28° N., 

she will call at one of the following ports, viz., Madeira, or Gibral- 

tar, or Lisbon; 

` (D) If the ship is coming from a port on the Atlantic seaboard of Morocco, 

she will call at Gibraltar, or, in the case of ships proceeding to Span- 
ish ports north of Portugal, at Lisbon; 
(m).If the ship is coming from a Portuguese port, she will call at Lisbon. 


Definition of principal Observation Ports. 


13. The Observation Ports which are to be regarded as principal Observa- 
tion Ports at the outset of the scheme are the following: 


The Downs (or Dover). 
Cherbourg. 

Lisbon. 

Gibraltar. 

Marseilles. 

Palermo. 

Madeira. 


r 
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Special provisions in relation to the Canary Islands. 


14. The Committee accepts the principle that observation shall be ap- 
plied with equal efficiency to all parts of Spanish territory. The method of 
applying observation in the case of the Canary Islands presents special 
difficulty, but a system of observation will be determined by the Interna- 
tional Committee not later than the 31st March, 1937, and will be brought 
into operation at the earliest possible date thereafter. 


The provision of accommodation at sea for Observing Officers. 

15. The owners of vessels having the right to fly the flags of the countries 
which are parties to the Non-Intervention Agreement, proceeding to Span- 
ish ports, will be under an obligation to provide accommodation for the Ob- 
serving Officers equivalent to that normally provided in corresponding 
vessels belonging to the same nation, for officers such as mates or, In a 
passenger ship (1.¢., a ship having accommodation for more than twelve pas- 
sengers), for first-class passengers. In cases where there is no accommoda- 
tion classed as first class, the accommodation to be provided will be of the 
highest class in the ship. 

16. Shipowners will be placed under an obligation to provide messing 
similar to that provided for the masters of the ships concerned or for first- 
class passengers, for which payment will be made from the International 
Fund referred to in paragraph 52 below at a standard rate or rates to be ap- 
proved by the International Committee on the recommendation of the 
Board. 

17. The Observing Officers will be carried on the same conditions with re- 
gard to liability for life and property as are passengers on the vessel in ques- 
tion. 


The disembarkation of Observing Officers. 


18. Subject to the approval of the Chief Administrator referred to in para- 
graph 7 above, the Administrator or Deputy Administrator in charge of 
each Observation Port will have the right to require the master of a ship 
which has embarked Observing Officers to disembark them at any port which 
would not entail an unreasonable deviation after the vessel has finally 
quitted Spanish waters. To this end the master of such a ship will be put 
under an obligation to disembark the Observing Officers (at the discretion of 
the Administrator or Deputy Administrator at the port of embarkation) 
either at the Observation Port nearest to the route that the master intends 
to follow after leaving Spanish waters, or at any other port which does not 
entail more than 50 sea miles’ additional steaming. l 


Special arrangements for regular trades. 
19. Shipowners engaged in regular trade with Spanish ports will be per- 
mitted, should they so desire, to arrange with the Board for Observing Off- 
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cers to be stationed continuously on board their vessels, the additional 
expenditure involved being defrayed by the shipowner concerned. It will be 
the duty of the Board to arrange for such Observing Officers to be changed 
at reasonably frequent intervals. 


No lability in respect of delay or diverston of ships. 

20. No payment will be made from the International Fund referred to in 
paragraph 52 below to shipowners in respect of delay or diversion occasioned 
by the necessity to embark or disembark Observing Officers, provided 
either— _ 

(a) that the Administrator or Deputy Administrator in charge of the Ob- 
servation Port concerned embarks the Observing Officer or Officers 
at the earliest possible moment, and, in any case, not later than four 
hours after the master or agent of the ship shall have reported its 
arrival to the Administrator or Deputy Administrator in charge of 
the port; or a 

(b) that the provisions in (a) above will not apply in those cases where the 
special arrangements indicated in paragraph 11 above have been 

. brought into operation; or | 

(c) that, if the Administrator or Deputy Administrator is unable to com- 
ply with (a) above, he will hand to the master of the ship a docu- 
ment certifying that he called at the port in order to comply with 
the scheme and that no Observing Officers were available to be em- 
barked in his ship, the Administrator or Deputy Administrator in 
all such cases reporting the circumstances immediately to the Board. 


Exemption of ships from dues in certain cases. 

21. The Representatives of the Governments of the countries in which 
the Observation Ports are situated will consult with one another with a — 
view to reaching agreement, on behalf of their respective Governments, (a) 
for the exemption, on a mutual basis, of ships calling at those ports merely 
for the purpose of embarking and disembarking Observing Officers, from 
dues and other charges (excluding pilotage) normally paid by ships entering 
those ports, or, (b) if this is not possible, for the reduction of these charges to 
an equal extent in each of the countries concerned. In so far as such exemp- 
tions or reductions cannot be secured, the expenditure involved, together 
with expenditure incurred on pilotage, except in those cases in which the 
ship would in any case for commercial reasons have called at the port in 
question, will be defrayed from the International Fund referred to in para- 
graph 52 below. 

' 22. The Administrators and Deputy Administrators in charge of Ob- 
servation Ports will arrange, wherever possible, for Observing Officers to be 
embarked in such positions as will not necessitate the ships in question in- 
curring either pilotage or dues. 
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IV.—THE BSTABLISHMENT OF A SYSTEM OF NAVAL OBBERVATION OF THE 
COASTS OF SPAIN AND THE SPANISH DEPENDENCIES 


The general character of the scheme for naval observation. 

23. In order to ensure that the procedure, prescribed in paragraph 6 above 
and subsequent paragraphs, in regard to the scheme for sea observation is 
duly observed, a system of naval observation will be established around the 
Spanish coasts. — 


The Powers by which naval observation will be exercised. 


24. The duty of naval observation will be undertaken by the Governments 
of the United Kingdom, France, Germany and Italy. . 


The establishment of Observation Zones. 

25. For the purpose of naval observation the Spanish coasts will be divided 
into zones, and the responsibility for observation within each zone will rest 
exclusively upon the Naval Power exercising observation in that zone. 


The delimitation of the Observation Zones. 

26. At the outset of the scheme, for the purposes indicated in paragraph 25 
above, the Spanish coasts will be divided into the following zones: 
. On the north coast of Spain from the French frontier to Cape Busto. 
. On the north-west coast of Spain from Cape Busto to the Portuguese 
frontier. 
. On the south coast of Spain from the Portuguese frontier to Cape 

De Gata. 

. On the south-east coast of Spain from Cape De Gata to Cape Oropesa. 
. On the east coast of Spain from Cape i to the French frontier. 
. The Spanish-Moroccan coast. 
. The Islands of Iviza and Majorca. 
. The Island of Minorca.! 

27. The duties of naval observation within each zone will only be exercised 
within a distance of ten sea, miles from any point on the Spanish coast. 


The allocation of the Observation Zones among the naval Powers concerned. 
28. At the outset of the scheme responsibility for the observation zones 

will be allocated as follows: 

. United Kingdom. 

. France. 

. United Kingdom. 

. Gerthany. 

Italy. 

France. 

. France. 

. Italy. 
1 The question of the establishment of naval observation around the Canary Islands will 

be dealt with in accordance with the principles set out in paragraph 14 above. 


Hardd a WP 


H oag Aaw e 
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The establishment of a special régime in the territorial waters of the, countries 
adjacent to Spain. 

29. In order to avoid the risk of ships escaping. observation by iteme 
Spanish territorial waters direct from the territorial waters of one of the ad- 
jacent countries, the Governments of the adjacent countries will themselves 
exercise observation over ships passing through these waters. The Govern- 
ments of the adjacent countries will in due course notify to the International 
Committee the steps which they have severally taken to give effect to this 
arrangement, and will communicate to the Committee particulars regarding 
any infringements of the Non-Intervention Agreement which may be de- 
tected in this manner. 


Duties of the Powers undertaking naval observation. 
30. Each of the Governments exercising naval observation will— 


(a) report immediately to the International Committee the arrival in any 
Spanish port in one of the zones for which it is responsible of any 
ship the name of which has not been notified as having submitted to 
observation, and will notify to the International Committee the 
name of any ship which refuses to submit to observation, when the 
need for such observation has been pointed out to it in the manner - 
prescribed in paragraph 38 below; 

(b) submit periodical reports to the International Committee, giving full 
particulars regarding the arrival of all ships entering Spanish ports 
within the zones for which it is responsible. 


The method of observation to be adopted. 


31. The actual method by which observation will be exercised in each zone 
wil be left to the discretion of the Government to whom responsibility for 
that zone is allotted, subject to the qualification that, if any Government 
desires to make special arrangements to control the movements of ships in a 
manner such as that indicated in paragraph 36 below, it shall first obtain the 
consent of the International Committee. 


Distance from coast at which naval observation will be conducted. 


32. Ships having the right to fly the flags of the countries which are parties 
to the Non-Intervention Agreement, proceeding to Spanish ports will only be 
liable to the system of naval observation prescribed in paragraph 23 above 
when they are not more than ten sea miles from the nearest point on the 
Spanish coast. Further such ships will only be subject to naval observation 
by the naval vessels-of the particular Power which has accepted repo AALL 
ity for observation in the zone in question. 


The use of special flags in connection with the scheme. 


33. The naval vessels, while actually engaged in the task of naval observa- 
tion, will fly the pennant which has already been adopted under the terms of 
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the North Sea Fisheries Convention. Ships which have the right to fly the 
flags of the countries which are parties to the Non-Intervention Agreement 
will, when proceeding to Spanish ports, after having embarked Observing 
Officers at one of the Observation Ports, or having, in lieu thereof, been 
granted a certificate in the manner prescribed in paragraph 20 above, fly also 
a specially agreed pennant to indicate that they have complied with the pro- 
cedure laid down in the paragraph referred to above. 

34. The mere fact that a ship having the right to fly the flag of any of the 
countries which are parties to the Non-Intervention Agreement, when ap- 
proaching a Spanish port, is flying the specially agreed pennant referred to in 
paragraph 33 above, will not be regarded by the vessels engaged in naval ob- 
servation as affording evidence that the ship in question is in fact carrying 
Observing Officers, and the naval vessels concerned will take all necessary 
steps, as laid down in paragraph 37 below, to verify the character of the ship 
in question. 

35. Severe penalties will be imposed by the participating Governments on 
the masters of ships, having the right to fly their respective flags who fly on 
their ships the specially agreed pennant referred to in paragraph 33 above, if 
there are no Observing Officers on board their vessels, or unless they have 
been furnished with a certificate in accordance with paragraph 20 (c) above. 


The establishment of focal areas in certain cases. 


36. In order to simplify the work of naval observation, the Powers under- 
taking that observation may establish in the approaches to some or all of the 
zones focal areas through which all ships having the right to fly the flag of the 
countries which are parties to the Non-Intervention Agreement, proceeding 
to ports within those zones would be required to pass, but, as stated in para- 
graph 31 above, such focal areas will not be established without the prior 
approval of the International Committee. 


The duties and rights of officers commanding vessels taking part in the scheme. 


37. The Governments which are parties to the Non-Intervention Agree- 
ment will take such steps as are necessary to confer upon the officers in com- 
mand of the naval vessels engaged in naval observation the right, within the 
area, laid down in paragraph 32 above: 

(a) to verify the identity of any ship, having the right to fly the flag of 
any of the participating countries that may be thought to be pro- 
ceeding towards any port in Spain or in the Spanish Dependencies; 
and for this purpose, when necessary, to order such ships to stop, to 
board them and to examine their certificates of registry and clear- 
ance documents, and to ascertain whether there are Observing Offi- 
cers on. board; 

(b) to ascertain whether the ship has called at one of the Observation 
Ports enumerated in paragraph 12 above, and has taken on board 
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Observing Officers, or has been furnished with a document by the 
Administrator or Deputy Administrator in charge of an Observa- 
tion Port, certifying that the vessel had called at the port in ac- 
cordance with, paragraph 20 (c) above; 

(c) if and when a special plan has been submitted to, and approved by, the 
International Committee, to establish focal areas in the approaches 
to each zone, and to require all ships having the right to fly the flag 
of any of the participating countries to pass through the areas so 
established, when entering the zone. 


38. No right of search will be accorded to the naval vessels engaged in 
naval observation, but whenever a ship fails to comply with the instructions 
of a naval vessel engaged in naval observation, given in accordance with the 
provisions laid down in paragraph 37 above, or whenever the officer in com- 
mand of a naval vessel ascertains that the master of a ship has not complied 
with the procedure laid down in paragraph 12 above, or has improperly 
flown the special pennant referred to in paragraph 33 above, he will draw the 
attention of the master to his obligations under the Non-Intervention Agree- 
ment to which the Government of his country is a party, and will point out 
that he would therefore be committing an offence against the laws of his own 
country unless he submits to observation before reaching a Spanish port. 
Non-compliance by a particular ship with the procedure here laid down will 
be regarded as prima facie evidence that the ship has committed a breach of 
the Non-Intervention Agreement, and will entail the consequences indicated 
in paragraph 39 below.. 

39. In the circumstances outlined in paragraph 38 above, the officer in 
command of the naval vessels will submit a report to his Government, so that 
that Government may report the matter both to the International Commit- 
tee and to the Government of the country to which the vessel in question 
belongs, in order that legal proceedings can be taken in the courts of that 
country. Any necessary evidence of the officers or crew of the naval vessel 
or of the Administrators and Deputy Administrators or their subordinate 
staff will, wherever possible, be taken upon commission in the method pre- 
scribed in the country concerned, in order to avoid the necessity of these 
witnesses having to proceed to the country in which the trial takes place. 


Reports to be submitted by participating Governments in certain cases. 


40. In the event of the master of any ship having the right to fly the flag of 
any of the countries which are parties to the Non-Intervention Agreement, 
being detected by a naval vessel engaged in naval observation, while attempt- 
ing to commit a breach of the Non-Intervention Agreement in the manner 
indicated in paragraph 39 above, the Government of the country in which the 
ship so detected is registered will submit a full report to the International 
Committee regarding the circumstances of the case and, later, regarding the 
legal or other penalties inflicted upon the owner or master of the ship in ques- 
tion as the case may be. 
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V.—-THE INTERNATIONAL STAFF REQUIRED FOR THE OBSERVATION SCHEME 


41. One of the most difficult tasks in the course of the preparation of the 
observation scheme has been to decide the number of international officials 
whom it will be necessary to employ to ensure the efficient operation of the 
scheme. 

42. In this task careful consideration has been given to estimates which 
have been prepared by Technical Advisory Sub-Committees composed of 
experts nominated by the Representatives of those countries which are mem- 
bers of the Chairman’s Sub-Committee of the International Committee. 
These estimates have been accepted as the most reliable which in existing 
circumstances it is possible to obtain. Nevertheless, it is impossible at this 
stage to determine with certainty how many officials will be required for the 
proper discharge of each part of the scheme. The arrangements which have 
been agreed upon for the staffing of this organisation must thus be regarded 
as tentative only, and as liable to revision in one direction or another in the 
light of experience gained in the actual operation of the scheme. 

43. It is an essential feature of the scheme that it will be brought into 
operation in a series of stages. 

44. The first stage will begin when the Chief Administrators, Administra- 
tors and Deputy Administrators and their, personal staffs have been ap- 
pointed and have taken up their respective posts. These officials will at 
once enter into the closest relations with the national officials of the coun- 
tries in which they are stationed and will make all arrangements necessary to 
bring the next stage into operation. In this same period arrangements 
will be made for the recruitment of the subordinate officials who will be 
required. 

45. The second stage will begin when a sufficient number of subordinate 
officials have been recruited and despatched to their posts, to enable the 
supervision scheme to be brought into operation on a skeleton basis. Dur- 
ing this stage, it is envisaged that the Board will exercise their discretion as 
to the interim arrangements necessary until it is possible to bring the full 
scheme into operation. 

46. The third and final stage will be reached when the full complement of 
officials for each branch of the scheme has been recruited and they have 
been despatched to their posts. 

47. It is anticipated that considerable practical experience regarding the 
number of officials required for each part of the scheme will have been gained 
during the period in which the scheme will have been in operation on a skele- 
ton basis. It has been agreed, therefore, that at the end of the second 
stage referred to in paragraph 45 above the officers in charge of the main 
divisions of the scheme should be instructed to prepare for submission to the 
Board interim reports describing the working of the portions of the scheme 
for which they are severally responsible, and setting out their recommenda- 
tions in regard to staff requirements. 
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48. If either of the Chief Administrators or the Administrator at Gibraltar 
is of the opinion that, even with the full staff provided in the scheme now 
agreed upon, he would not have at his disposal a sufficient number of officials 
for the proper discharge of his duties, the International Committee will take 
such steps as may be found, on examination, to be necessary to ensure the 
efficient operation of the portion of the scheme in question. 

49. In the light of the foregoing considerations, it has been agreed to 
recruit the stafis shown below for each of the principal portions of the Scheme. 

(a) For the Franco-Spanish frontier. 

130 Observing Officers and Assistant Observing Officers. 
(b) For the Gibraltar-Spanish frontier. 

5 Observing Officers and Assistant Observing Officers. 
(c) Fer the sea observation scheme. 

550 Observing Officers and Assistant Observing Officers. 

50. The figures given above are in each case exclusive of the Chief Admin- 
istrators, Administrators, and Deputy Administrators, and their porecna 
and administrative staffs. 


VI.--THE COST OF THD SCHEME 


The cost of the schemes of land and sea observation. 

51. The cost of the scheme as set out in Chapters II and III of the present 
Annex is estimated at £834,000 if it were to continue in operation for a full 
period of twelve months.’ ` 


Establishment of an International Fund. 

52. In order to provide the funds required, it has been agreed to establish 
an International Fund to which the several Governments will contribute on 
agreed scales. ‘3 


The administration of the International Fund. 
53. The International Fund established in accordance with paragraph 52 
above will be administered by the Board. 


The cost of the scheme of naval observation. 


54. Each of the Naval Powers participating in the scheme of naval obser- 
vation (paragraphs 23 to 40 above) will defray the cost of observation which 
it has-itself agreed to undertake. 


1 His Majesty’s Government in the United Kingdom have made themselves directly re- 
sponsible for the payment of 80 per cent. of the cost of the special arrangements in Portugal, 
the remaining 20 per cent. being paid by the Portugese Government themselves. This lia- 
bility is estimated at £64,000, and a corresponding adjustment of the percentages will be 
made to ensure a fair distribution of financial liabilities. This adjustment will not entail 
any changes in the sums paid to the International Fund by the respective Governments, 
except in the case of His Majesty’s Government in the United Kingdom. 
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VITHE DATE ON WHICH THE SCHEME SHALL COME INTO OPERATION 


Date of appointment of the Board. 


55. The Board will come into existence as from the date of the adoption of 
the present Agreement, i.e., as from the 8th March, 1937. 


The first task of the Board. 


56. The Board will organise the scheme for land and sea observation with 
the greatest possible despatch, and will report to the International Commit- 
tee immediately they have made arrangements which would enable the two 
parts of the scheme to be brought into operation on a skeleton basis. 


Arrangements to be brought into force forthwith. 


57. Immediate arrangements are being made for the appointment of the 
Chairman of the Board, the Chief Administrator under the Sea Observation 
Scheme, the Chief Administrator in France, and the Administrator at 
Gibraltar, who will take up their respective duties immediately upon 
appointment. . 

58. The Naval Powers which have agreed to undertake the duty of naval 
observation have notified the International Committee that they will be ina 
position to begin the duties which they have agreed to undertake on Satur- 
day, the 13th March, 1937. 


SPAIN 


THE NYON ARRANGEMENT* 
September 14, 1987 


Whereas arising out of the Spanish conflict attacks have been repeatedly’ 
committed in the Mediterranean by submarines against merchant ships not 
belonging to either of the conflicting Spanish parties ;' and 

Whereas these attacks are violations of the rules of international law re- 
ferred to in Part IV of the Treaty of London of April 22, 1930 with regard to 
the sinking of merchant ships and constitute acts contrary to the most ele- 
mentary dictates of humanity, which should be justly treated as acts of 
piracy; and 

Whereas without in any way admitting the right of either party to the con- 
flict in Spain to exercise belligerent rights or to interfere with merchant ships 
on the high seas even if the laws of warfare at sea are observed and without 
prejudice to the right of any participating Power to take such action as may 
be proper to protect its merchant shipping from any kind of interference on 
the high seas or to the possibility of further collective measures being agreed 
upon subsequently, it is necessary in the first place to agree upon certain 
special collective measures against piratical acts by submarines: 

* League of Nations Document C.400.M.278.1937. VIL. 
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In view thereof the undersigned, being authorized to this effect by their 
respective Governments, have met in conference at Nyon between the 9th 
and the 14th September 1937, and have agreed upon the following provisions 
which shall enter immediately into force: . 

I. The participating Powers will instruct their naval forces to take the 
action indicated in paragraphs II and ITI below-with a view to the protection 
of all merchant ships not belonging to either of the conflicting Spanish parties. 

II. Any submarine which attacks such a ship in a manner contrary to the 
rules of international law referred to in the International Treaty for the 
Limitation and Reduction of Naval Armaments signed in London on April 
22, 1930, and confirmed in the Protocol signed in London on November 6, . 
1936, shall be counter-attacked and, if possible, destroyed. 

III. The instruction mentioned in the preceding paragraph shall extend to 
any submarine encountered in the vicinity of a position where a ship not 
belonging to either of the conflicting Spanish parties has recently been 
attacked in violation of the rules referred to in the preceding paragraph in 
circumstances which give valid grounds for the belief that the submarine was 
guilty of the attack. 

IV. In order to facilitate the putting into fares of the above, arrangements 
in a practical manner, the participating Powers naye agreed upon the follow- 
ing arrangements: 

1. In the western Mediterranean and in the Malta Channel, with the ex- 
ception of the Tyrrhenean Sea, which may form the subject of special arrange- 
ments, the British and French fleets will operate both on the high seas and in 
the territorial waters of the participating Powers, in accordance with the 


- ° division of the area agreed upon between the two Governments. 


2. In the eastern Mediterranean, 
(a) Each of the participating Powers will operate in its own territorial 


waters; . 

(6) On the high seas; with the exception of the Adriatic Sea, the 
British and French fleets will operate up to the entrance to the Darda-. 
nelles, in those areas where there is reason to apprehend danger to ship- 
ping in accordance with the division of the area agreed upon between 
two Governments. The other participating Governmen possessing i 
sea border on the Mediterranean, undertake, within the limit of their 
resources, to furnish these fleets any assistance that may ‘be asked for; ` 
in particular, they will it them to take action in their territorial 
waters and to use such of their ports as they shall indicate. 


' 3. It is further understood that the limits of the zones referred to in sub- 
paragraphs 1 and 2 above, and their allocation shall be subject at any time to 
revision by the participating Powers in order to take account of any change 
in the situation. 

V. The participating Powers agree that, in orde to simplify. the operation 
of the above-mentioned measures, they will for their part restrict the use g 
their submarines i in the Mediterranean in the following manner: 
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(a) Except as stated in (6) and (c) below, no submarine will be sent 
to sea within the Mediterranean. 

(b) Submarines may proceed on passage after notification to the other 
participating Powers, provided that they proceed on the surface and are 
accompanied by a surface ship. 

(c) Each participating Power reserves for purposes of exercises cer- 
tain areas defined in Annex I * hereto in which its submarines are exempt 
from the restrictions mentioned in (a) or (b). 

The participating Powers further undertake not to allow the presence in 
their respective territorial waters of any foreign submarines except in case of 
urgent distress, or where the conditions prescribed in sub-paragraph (b) 
above are fulfilled. 

VI. The participating Powers also agree that, in order to simplify the 
problem involved in carrying out the measures above described, they may 
severally advise their merchant shipping to follow certain main routes in the 
Mediterranean agreed upon between them and defined in Annex IJ * hereto. 

VII. Nothing in the present agreement restricts the right of any partici- 
pating Power to send its surface vessels to any part of the Mediterranean. 

VIII. Nothing in the present agreement in any way prejudices existing 
international engagements which have been registered with the Secretariat 
of the League of Nations. 

IX. If any of the participating Powers notifies its intention of withdrawing 
from the present arrangement, the notification will take effect after the expiry 
of thirty days and any of the other participating Powers may withdraw on 
the same date if it communicates its intention to this effect before that date. 

Done at Nyon this fourteenth day of September nineteen hundred and 
thirty seven, in a single copy, in the English and French languages, both texts 
being equally authentic, and which will be deposited in the archives of the 
Secretariat of the League of Nations. 


UNITED KINGDOM OF GREAT GREECE 
BRITAIN AND NORTHERN N. Mavroupis 
IRELAND N. Pourris 
ÅNTHONY EDEN S. PoLYCHRONIADIS 
BULGARIA SEa 
E AN E Vicror ANTONESCO 
N. MOMTOCHILOFF TURKEY 
a Dr. .R. Aras 
UNION OF SOVIET SOCIALIST 
Wacyr Bourros-GHaui REPUBLICS 
H. Arri MAXIME LITVINOFF 
FRANCE YUGOSLAVIA 
Yvon DELBOS Boswar PouRITCH 


* Omitted from this SUPPLEMENT. 
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AGREEMENT SUPPLEMENTARY TO THE NYON ARRANGEMENT * 
Geneva, September 17, 1987 


Whereas under the Arrangement signed at Nyon on the 14th September, 
1937, whereby certain collective measures were agreed upon relating to pirati- 
cal acts by submarines in the Mediterranean, the participating Powers re- 
served the possibility of taking further collective measures; and 

Whereas it is now considered expedient that such measures should be taken 
against similar acts by surface vessels and aircraft; 

In view thereof, the undersigned, being authorized to this effect by their 
respective Governments, have met in conference at Geneva on the seventeenth 
day of September and have agreed upon the following provisions which shall 
enter immediately into force: 

I. The present Agreement is supplementary to the Nyon Arrangement and 
shall be regarded as an integral part thereof. 

II. The present Agreement applies to any attack by a surface vessel or an 
aircraft upon any merchant vessel in the Mediterranean not belonging to 
either of the conflicting Spanish parties, when such attack is accompanied by 
a violation of the humanitarian principles embodied in the rules of interna- 
tional law with regard to warfare at sea, which are referred to in Part.IV of 
the Treaty of London of. April 22nd, 1930, and confirmed in the Protocol 
signed in London on November 6th, 1936. 

III. Any surface war vessel, engaged in the protection of hierden ship- 
ping in conformity with the Nyon Arrangement, which witnesses an attack 
of the-.kind referred to in the preceding paragraph shall: 

(a) If the attack is committed by an aircraft, open fire on the aircraft; 

(b) If the attack is committed by a surface vessel, intervene to resist 
it within. the limits of its powers, summoning assistance if such is avail- 
able and necessary. 


In territorial waters each of the participating Powers concerned will give 
instructions as to the action to be taken by its own war vessels in the spirit of 
the present Agreement. 

Done at Geneva this seventeenth day of September 1937, in the English 
and French languages, both texts being equally authentic, in a single copy 
which will be deposited in the archives of the Secretariat of the League of 
Nations. 


[Here follow the same signatures as to the Nyon Arrangement, Supra, 
p. 181.] 


* League of Nations Document C.409.M.273.1937. VII. 
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UNITED STATES 
ANTI-SMUGGLING ACT * 


Approved August 6, 1935 


AN ACT to protect the revenue of the United States and provide measures for the more 
effective enforcement of the laws respecting the revenue, to prevent smuggling, to 
authorize customs-enforcement areas, and for other purposes. 


Be tt enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, 


TITLE I 


Secrion 1. (a) Whenever the President finds and AN that at any 
place or within any area on the high seas adjacent to but outside customs 
waters any vessel or vessels hover or are being kept off the coast of the United 
States and that, by virtue of the presence of any such vessel or vessels at such 
place or within such area, the unlawful introduction or removal into or from 
the United States of any merchandise or person is being or may be occasioned, 
promoted, or threatened, the place or area so found and declared shall con- 
stitute a customs-enforcement area for the purposes of this Act. Only such 
waters on the high seas shall be within a customs-enforcement area as the 
President finds and declares are in such proximity to such vessel or vessels 
that such unlawful introduction or removal of merchandise or persons may be 
carried on by or to or from such vessel or vessels. No customs-enforcement 
area shall include any waters more than one hundred nautical miles from the 
place or immediate area where the President declares such vessel or vessels 
are hovering or are being kept and, notwithstanding the foregoing provision, 
shall not include any waters more than fifty nautical miles outwards from the 
outer limit of customs waters. Whenever the President finds that, within 
any customs-enforcement area, the circumstances no longer exist which gave 
rise to the declaration of such area as a customs-enforcement area, he shall so 
declare, and thereafter, and until a further finding and declaration is made 
under this subsection with respect to waters within such area, no waters within 
such area shall constitute a part of such customs-enforcement area. The pro- 
visions of law applying to the high seas adjacent to customs waters of the 
United States shall be enforced in a a i orcement area upon any 
vessel, merchandise, or person found therein. 

(b) At any place within a customs-enforcement area the ein officers of 
the customs may go on board of any vessel and examine the vessel and any 
merchandise or person on board, and bring the same into port, and, subject to 
regulations of the Secretary of the Treasury, it shall be their duty to pursue 
and seize or arrest and otherwise enforce upon such vessel, merchandise, or 
person, the provisions of law which are made effective thereto in pursuance 
of subsection (a) in the same manner as such officers are or may be authorized 


* Public No. 288, 74th Cong. [H. R. 7980]. 49 U. S. Statutes at Large, Pt. 1, p. 517. 
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or required to do in like case at any place in the United States by virtue of any 
law respecting the revenue: Provided, That nothing contained in this section 
or in any other provision of law respecting the revenue shall be construed to 
authorize or to require any officer of the United States to enforce any law 
thereof upon the high seas upon a foreign vessel in contravention of any treaty 
with a foreign government enabling or permitting the authorities of the United 
States to board, examine, search, seize, or otherwise to enforce upon such vessel 
upon the high seas the laws of the United States except as such authorities are 
or-may otherwise be enabled or permitted under special arrangement with such 
foreign government: Provided further, That none of the provisions of this Act 
shall be construed to relieve the Secretary of Commerce of any authority, 
' responsibility, or jurisdiction now vested in or imposed on that officer. 

= Suc. 2. (a) Any person owning in whole or in part any vessel of the United 
States who employes, or participates in, or allows the employment of, such 
vessel for the purpose of smuggling, or attempting to smuggle, or assisting in 
smuggling, any merchandise into the territory of any foreign government in 
violation of the laws there in force, if under the laws of such foreign govern- 
ment any penalty or forfeiture is provided for violation of the laws of the- 
United States respecting the customs revenue, and any citizen of, or person 
domiciled in, or any corporation incorporated in, the United States, controlling 
or substantially participating in the control of any such vessel, directly or 
indirectly, whether through ownership of corporate shares or otherwise, and 
allowing the employment of said vessel for any such purpose, and any person 
found, or discovered to have been, on board of any such vessel so employed 
and participating or assisting in any such purpose, shall be liable to a fine of 
not more than $5,000 or to imprisonment for not more than two years, or to 
both such fine and imprisonment. 

(b) It shall constitute an offense under this section to hire out or charter a 
vessel if the lessor or charterer has knowledge that, or if such vessel is leased 
or chartered under circumstances which would give rise to a reasonable be- 
lief that, the lessee or person chartering the vessel intends to employ such 
vessel for any of the purposes described in subsection (a) and if such vessel 
is, during the time such lease or charter is in effect, employed for any such 
purpose. 

Szo. 3. (a) Whenever any vessel which shall have been built, purchased, 
fitted out in whole or in part, or held, in the United States or elsewhere, for the - 
purpose of being employed to defraud the revenue or to smuggle any mer- 
chandise into the United States, or to smuggle any merchandise into the terri- 
tory of any foreign government in violation of the laws thers in force, if under 
the laws of such foreign government any penalty or forfeiture is provided for 
` violation of the laws of the United States respecting the customs revenue, or 
whenever any vessel which shall be found, or discovered to have been, em- 
ployed, or attempted to be employed, within the United States for any such 
purpose, or in anywise in assistance thereof, or whenever any vessel of the 
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United States which shall be found, or discovered. to have een: employed, or 
attempted to be employed at any place, for any such purpose, or in anywise in 
assistance thereof, if not subsequently forfeited to the United States or to a 
foreign government, is found at any place at which any such vessel may be 
examined by an officer of the customs in the enforcement of any, law respecting 
the revenue, the said vessel and its cargo shall be seized and forfeited. 

(b) Every vessel which is documented, owned, or controlled in the United 
States, and every vessel of foreign registry aioli is, directly or indirectly, 
substantially owned or controlled by any citizen of, or corporation incor- 
porated, owned, or controlled in, the United States, shall, for the purposes of 
this section, be deemed a vessel of the United States. 

(c) For the purposes of this section, the fact that a vessel has become ` 
subject to pursuit as provided in section 581 of the Tariff Act of 1930, as 
amended, or is a hovering vessel, or that a vessel fails, at any place within the 
customs waters of the United States or within a customs-enforcement area, to 
display lights as required by law, shall be prima facie evidence that such vessel 
is being, or has been, or is attempted to be employed to defraud the revenue 
of the United States. . 

Sec. 4. Subject to appeal to the Secretary of Commerce and under such 
regulations as he may prescribe, whenever the collector of customs of the 
district in which any vessel is, or is sought to be, registered, enrolled, licensed, 
or numbered, is shown upon evidence which he deems sufficient that such 
vessel is being, or is intended to be, employed to smuggle, transport, or other- 
wise assist in the unlawful introduction or importation into the United States 
` of any merchandise or person, or to smuggle any merchandise into the terri- 
tory of any foreign government in violation of the laws there in force, if 
under the laws of such foreign government any penalty or forfeiture is pro- 
vided for violation of the laws of the United States respecting the customs 
revenue, or whenever, from the design or fittings of any vessel or the nature 
of any repairs made thereon, it is apparent to such collector that such vessel 
has been built or adapted for the purpose of smuggling merchandise, the said 
collector shall revoke the registry, enrollment, license, or number of said vessel 
or refuse the same if application be made therefor, as the case may be. Such 
collector and all persons acting by or under his direction shall be indemnified 
from any penalties or actions for damages for carrying out the provisions 
of this section. 

Sec. 5. Any vessel or vehicle forfeited to the United States, whether sum- 
marily or by a decree of any court, for violation of any law respecting the 
revenue, may, in the discretion of the Secretary of the Treasury, if he deems 
it necessary to protect the revenue of the United States, be destroyed in lieu 
of the sale thereof under existing law. 

Sec. 6. Except into the districts adjoining to the Dominion of Canada, or 
into the districts adjacent to Mexico, no merchandise of foreign growth or 
manufacture subject to the payment of duties shall be brought into the 
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United States from any foreign port or place, or from any hovering vessel, in 
any vessel of less than thirty net tons burden without special license granted 
by the Secretary of the Treasury under such conditions as he may prescribe, 
nor in any other manner than by sea, except by aircraft duly licensed in ac- 
cordance with law, or landed or unladen at any other port than is directed by 
law, under the penalty of seizure and forfeiture of all such unlicensed vessels 
or aircraft and of the merchandise imported therein, landed or unladen in any 
manner. Marks, labels, brands, or stamps, indicative of foreign origin, upon 
or accompanying merchandise or containers of merchandise found upon any ` 
such vessel or aircraft, shall be prima facie evidence of the foreign origin of 
such merchandise. 

Sxc.'7. In addition to any other requirement of law, every vessel, not ex- 
ceeding five hundred net tons, from a foreign port or place, or which has vis- 
ited a hovering vessel, shall carry a certificate for the importation into -the 
United States of any spirits, wines, or other alcoholic liquors on board 
thereof (sea stores excepted), destined to the United States, said certificate to 
be issued by a consular officer of the United States or other authorized person 
pursuant to such regulations as the Secretary of State and the Secretary of 
the Treasury may jointly prescribe. Any ‘spirits, wines, or other alcoholic 
liquors (sea stores excepted) found, or discovered to have been, upon any 
such vessel at any place in the United States, or within the customs waters, 
without said certificate on board, which are not shown to have a bona fide des- 
tination without the United States, shall be seized and forfeited and, in the 
case of any such merchandise so destined to a foreign port or place, a bond 
shall be required in double the amount of the duties to which such mer- 
chandise would be subject if imported into the United States, conditioned 
upon the delivery of said merchandise at such foreign port or place as may 
be certified by a consular officer of the United States or otherwisé as pro- 
vided in said regulations: Provided, That if the collector shall be satisfied 
that the certificate required for the importation of any spirits, wines, or other 
alcoholic liquors was issued and was lost-or mislaid without fraud, or was 
defaced by accident, or is incorrect by reason of clerical error or other mis- 
take, said penalties shall not be incurred nor shall such bond be required. 
This section shall take effect on the sixtieth day following the enactment of 
this Act. 

Sec. 8. (a) If the master of any vessel of the United States, not exceeding 
five hundred net tons, allows such vessel to be laden at any foreign port or 
_ other place without the United States with any merchandise destined to the 
United States and consisting of any spirits, wines, or other alcoholic liquors 
(sea stores excepted), which facts may be evidenced by the testimony or de- 
positions of foreign administrative officials or certified copies of their records 
or by other sufficient evidence, without certificate issued for the importation 
of such merchandise into the United States as required by section 7, the mas- 
ter of such vessel shall, in addition to any other penalties provided by law, be 
liable to a penalty equal to the value of the said merchandise but not less 
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than $1,000 and such vessel and such merchandise shall be seized and for- 
feited. 

(b) Whoever, being a citizen of the United States or a master or a mem- 
ber of the crew of a vessel of the United States, if such vessel does not ex- 
ceed five hundred net tons, shall, with intent to defraud the revenue of -the 
United States, procure, or aid or assist in procuring, any merchandise destined 
to the United States and consisting of any spirits, wines, or other alcoholic 
liquors, without certificate issued for the importation thereof into the United 
States as required by section 7, to be laden upon such vessel at any foreign 
port or other place without the United States, which facts may be evidenced 
by the testimony or depositions of foreign administrative officials or certified 
copies of their records or by other sufficient evidence, shall, in addition to 
any other penalties provided by law, be liable to a fine of not more than 
$1,000 or to imprisonment for not more than two years, or to both such fine 
and imprisonment. 


TITLE II 


Secrion 201. Section 401 of the Tariff Act of 1930 (U. S. C., Supp. VII, 
title 19, sec. 1401) is amenda by adding at the end thereof the following 
new paragraphs: 

“(1) OFFICER OF THE Cusroms.—The term ‘officer of the customs’ means 
any officer of the Customs Service or any commissioned, warrant, or petty 
officer of the Coast Guard, or agent or other person authorized by law or by the 
Secretary of the Treasury, or appointed in writing by a collector, to perform 
the duties of an officer of the Customs Service. 

“(m) Customs Waters.—The term ‘customs waters’ means, in the case 
of a foreign vessel subject to a treaty or other arrangement between a for- 
eign government and the United States enabling or permitting the authorities 
of the United. States to board, examine, search, seize, or otherwise to en- 
force upon such vessel upon the high seas the laws of the United States, the 
waters within such distance of the coast of the United States as the said 
authorities are or may be so enabled or permitted by such treaty or arrange- 
ment and, in the case of every other vessel, the waters within four leagues of 
the coast of the United States. 

“(n) Hovertne Vrsseu.—The term ‘hovering vessel’ means any vessel 
which is found or kept off the coast of the United: States within or without 
the customs waters, if, from the history, conduct, character, or location of the 
vessel, it is reasonable to believe that such vessel is being used or may. be used 
to introduce or promote or facilitate the introduction or attempted intro- 
duction of merchandise into the United States in violation of the laws re- 
specting the revenue. ; 

“For the purposes of sections 432, 433, 434, 448, 585, and 586 of this Act, - 
any vessel which has visited any T vessel shall be deemed to arrive 
or have arrived, as the case may be, from a foreign port or place.” 

Sec. 202. Section 436 of the Tariff Act of 1930 (U.S. C., Supp. VII, title 
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19, sec. 1436) i is amended by omitting the period at the end thereof and add- 
ing the following: “and, if the vessel have, or be discovered to have had, on 
board any merchandise (sea stores excepted), the importation of which into 
the United States is prohibited, or any spirits, wines, or other alcoholic liq- 
uors, such master shall be subject to an additional fine of not more than 
$2,000 or to imprisonment for not more than one year, or to both such fine and 
imprisonment. 

“Every master who presents a forged, altered, or false document or paper 
on making entry of a vessel as required by section 434 or 435 of this Act, 
knowing the same to be forged, altered, or false and without revealing the 
fact, shall, in addition to any forfeiture to which in consequence the vessel 
may be subject, be liable to a fine of not more than $5,000 nor less than $50 
or to imprisonment for not more than two years, or both such fine and 
` imprisonment.” 

Src. 203 (a) Section 581 of the Tariff Act of 1930 (U. s. C. panpp: VII, title 
19, sec. 1581) is amended to read as follows: 


“SEC, 581. BOARDING VESSELS 

“(a) Any officer of the customs may at any time go on board of any vessel 
or vehicle at any place in the United States or within the customs waters or, 
as he may be authorized, within a customs-enforcement area established under 
the Anti-Smuggling Act, or at any other authorized place, without as well as 
within his district, and examine the manifest and other documents and 
papers and examine, inspect, and search the vessel or vehicle and every part 
thereof and any person, trunk, package, or cargo on board, and to this end 
may hail and stop such vessel or vehicle, and use all neces y force to compe 
compliance. 

“(b) Officers of the Department of Commerce and other persons E 
by such department may go on board of any vessel at-any place in the United 
States or within the customs waters and hail, stop, and board such vessel in the 
enforcement of the navigation laws and arrest or, in case of escape or at- 
tempted escape, pursue and arrest any person engaged in the breach or viola- 
tion of the navigation laws. 

“(e) Any master of a vessel being examined as herein provided, who pre- 
sents any forged, altered, or false document or paper to the examining officer, 
knowing the same to be forged, altered, or false and without revealing the 
fact shall, in addition to any forfeiture to which in consequence the vessel 
may be subject, be liable to a fine of not more than $5,000 nor less than $500. 

“(d) Any vessel or vehicle which, at any authorized place, is required to 
come to a stop by any officer of the customs, or is required to come to a stop 
by signal made by any vessel employed in the service of the customs dis- 
playing the ensign and pennant prescribed for such vessel by the President, 
shall come to a stop, and upon failure to comply, a vessel so required to 
come to a stop shall become subject to pursuit and the master thereof shall 
be liable to a fine of not more than $5,000 nor less than $1,000. It shall be 
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the duty of the several officers of the customs to pursue any vessel which may 
become subject to pursuit, and to board and examine the same, and to ex- 
amine any person or merchandise on board, without as well as within their 
respective districts and at any place upon the high seas or, if permitted by 
the appropriate foreign authority, elsewhere where the vessel may be pur- 
sued as well as at any other authorized place. 

“(e) If upon the examination of any vessel or vehicle it shall appear that 
a breach of the laws of the United States 1s being or has been committed so 
as to render such vessel or vehicle, or the merchandise, or any part thereof, 
on board of, or brought into the United States by, such vessel or vehicle, lia- 
ble to forfeiture or to secure any fine or penalty, the same shall be seized 
and any person who has engaged in such breach shall be arrested. 

“(f) It shall be the duty of the several officers of the customs to seize and 
secure any vessel, vehicle, or merchandise which shall become liable to 
seizure, and to arrest any person who shall become liable to arrest, by virtue 
of any law respecting the revenue, as well without as within their respective 
districts, and to use all necessary force to seize or arrest the same. 

“(g) Any vessel, within or without the customs waters, from which any 
merchandise is being, or has been, unlawfully introduced into the United 
States by means of any boat belonging to, or owned, controlled, or managed 
in common with, said vessel, shall be deemed to be employed within the 
United States and, as such, subject to the provisions of this section. 

“(h) The provisions of this section shall not be construed to authorize or 
require any officer of the United States to enforce any law of the United 
States upon the high seas upon a foreign vessel in contravention of any 
treaty with a foreign government enabling or permitting the authorities of 
the United States to board, examine, search, seize, or otherwise to enforce 
upon said vessel upon the high seas the laws of the United States except as 
such authorities are or may otherwise be enabled or permitted under special 
arrangement with such foreign government.” 

(b) Section 3072 of the Revised Statutes (U.S. C., title 19, sec. 506) is 
hereby repealed. 

Sec. 204. (a) The last paragraph of section 584 of the Tariff Act of 1930 
(U. S. C., Supp. VU, title 19, sec. 1584) is amended to read as follows: 

“If any of such merchandise so found consists of heroin, morphine, or co- 
caine, the master of such vessel or person in charge of such vehicle or the 
owner of such vessel or vehicle shall be liable to a penalty of $50 for each 
ounce thereof so found. If any of such merchandise so found consists of 
smoking opium or opium prepared for smoking, the master of such vessel or 
person in charge of such vehicle or the owner of such vessel or vehicle shall 
be liable to a penalty of $25 for each ounce thereof so found. If any of such 
merchandise so found consists of crude opium, the master of such vessel or 
person in charge of such vehicle or the owner of such vessel or vehicle shall be 
liable to a penalty of $10 for each ounce thereof so found. ‘Such penalties 
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shall, notwithstanding the proviso.in section 594 of this Act (relating to the 
immunity of vessels or vehicles used as common carriers), constitute.a hen 
upon such vessel which may be enforced by a libel in rem; except that the 
master or owner of a vessel used by any person as a common carrier in the 
transaction of business as such common carrier shall not be liable to such 
penalties and the vessel shall not be held subject to the lien, if it appears to 
the satisfaction of the court that neither the master nor any of the officers 
(including licensed and unlicensed officers and petty officers) nor the owner of 
the vessel knew, and could not, by the exercise of the highest degree of care 
and diligence, have known, that such narcotic drugs were on board. Clear- 
ance of any such vessel may be withheld until such penalties are paid or until 
a bond, satisfactory to the collector, is given for the payment thereof. The 
provisions of this paragraph shall not prevent the forfeiture of any such 
vessel or vehicle under any other provision of law.” 

(b) Section 584 of the Tariff Act of 1930 (U. 8. C., Supp. VI, title 19, sec. 
1584) is amended by adding at the end thereof the following new paragraph: 

“Tf any of such merchandise (sea stores excepted), the importation of 
which into the United States is prohibited, or which consists of any spirits, 
wines, or other alcoholic liquors for the importation of which into the 
United States a certificate is required under section 7 of the Anti-Smuggling 
Act and the required certificate be not shown, be so found upon any vessel not 
exceeding five hundred net tons, the vessel shall, in addition to any other 
penalties herein or by law provided, be seized and forfeited, and, if any 
manifested merchandise (sea stores excepted) consisting of any such spirits, 
wines, or other alcoholic liquors be found upon any such vessel and the 
required certificate be not shown, the master of the vessel shall be liable to 
the penalty herein provided in the case of merchandise not duly manifested: 
Provided, That if the collector shall be satisfied that the certificate required 
for the importation of any spirits, wines, or other alcoholic liquors was is- 
sued and was lost or mislaid without intentional fraud, or was defaced by 
accident, or is incorrect by. reason of clerical error or other mistake, said 
penalties shall not be incurred.” 

Src. 205. Section 586 of the Tariff Act of 1930 (U. 8. C., Supp. VII, title 
19, sec..1586) is amended to read as follows: 
“SEC. 586. UNLAWFUL UNLADING OR TRANSSHIPMENT 

““(a) The master of any vessel from a foreign port or place who allows 
any merchandise (including sea stores) to be unladen from such vessel at any 
time after its arrival within the customs waters and before such vessel has 
come to the proper place for the discharge of such merchandise, and before 
he has received a permit to unlade, shall be liable to a penalty equal to twice 
the value of the merchandise but not less than $1,000, and such vessel and 
its cargo and the merchandise so unladen shall be seized and forfeited. 

“(b) The master of any vessel from a foreign port or place who allows any 
merchandise (including sea stores), the importation of which into the United 
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States is prohibited, or which consists of any spirits, wines, or other alcoholic 
liquors, to be unladen from his vessel at any place upon the high seas adjacent 
to the customs waters of the United States to be transshipped to or placed in 
or received on any vessel of any description, with knowledge, or under cir- 
cumstances indicating the purpose to render it possible, that such merchan- 
dise, or any part thereof, may be introduced, or attempted to be introduced, 
into the United States in violation of law, shall be liable to a penalty equal to 
twice the value of the merchandise but not less than $1,000, and the vessel 
from which the merchandise is so unladen, and i cargo and such merchan- 
dise, shall be seized and forfeited. 

“(e) The master of any vessel from a foreign port or place who allows 
any merchandise (including sea stores) destined to the United States, the 
importation of which into the United States is prohibited, or which con- 
sists of any spirits, wines, or other alcoholic liquors, to be unladen, without 
permit to unlade, at any place upon the high seas adjacent to the customs 
waters of the United States, to be transshipped to or placed in or received 
on any vessel of the United States or any other vessel which is owned by 
any person 4 citizen of, or domiciled in, the United States, or any corpora- 
tion Incorporated in the United States, shall be liable to a penalty equal to 
twice the value of the merchandise but not less than $1,000, and the vessel 
from which the merchandise is so unladen, and its cargo and such mer- 
chandise, shall be seized and forfeited. 

“(d) If any merchandise (including sea stores) unladen in violation of 
the provisions of this section is transshipped to or placed in or received on 
. any other vessel, the master of the vessel on which such merchandise is 
placed, and any person aiding or assisting therein, shall be liable to a penalty 
equal to twice the value of the merchandise, but not less than $1,000, and 
such vessel, and its cargo and such merchandise, shall be seized and forfeited. 

“(e) Whoever, at any place, if a citizen of the United States, or at any place 
in the United States or within one league of the coast of the United States, 
if a foreign national, shall engage or aid or assist in any unlading or trans- 
shipment of. any merchandise in consequence of which any vessel becomes 
subject to forfeiture under the provisions of this section shall, in addition to 
any other penalties provided by law, be liable to imprisonment for not more 
than two years. 

“(f) Whenever any part of the cargo or stores of a vessel has been un- 
laden or transshipped because of accident, stress of weather, or other ne- 
cessity, the master of such vessel and the master of any vessel to which 
such cargo or stores has been transshipped shall, as soon as possible there- 
after, notify the collector of the district within which such unlading or trans- 
shipment has occurred, or the collector within the district at which such 
vessel shall first arrive thereafter, and shall furnish proof that such un- 
lading or transshipment was made necessary by accident, stress of weather, 
or other unavoidable cause, and if the collector is satisfied that the unlading 
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or transshipment was in fact due to accident, stress of weather, or other 
necessity, the penalties described in this section shall not be incurred.” 

Src. 206. Section 587 of the Tariff Act of 1930 (U. S. C., Supp. VII, title 
19, sec. 1587) is amended to read as follows: 


“SEC. 587. EXAMINATION: OF HOVERING VESSELS 

“(a) Any hovering vessel, or any vessel which fails (except for unavoida- 
ble cause), at any ‘place within the customs waters or within a customs- 
enforcement area established under the Anti-Smuggling Act, to display lights 
as required by law, or which has become subject to pursuit as provided in sec- 
tion 581 of this Act, or which, being a foreign vessel to which subsection (h) 
of said section 581 applies, is permitted by special arrangement with a for- 
eign government to be so examined without the customs waters of the United 
States, may at any time be boarded and examined by any officer of the cus- 
toms, and the provisions of said section 581 shall apply thereto, as well with- 
out as within his district, and in examining the same, any such officer may also 
examine the master upon oath respecting the cargo and voyage of the vessel, — 
and may also bring the vessel into the most convenient port of the United 
States to examine the cargo, and if the master of said vessel refuses to comply 
with the lawful directions of such officer or does not truly answer such ques- 
tions as.are put to him respecting the vessel, its cargo, or voyage, he shall be 
liable to a penalty of not more than $5,000 nor less than $500. If, upon the 
examination of any such vessel or its cargo by any officer of the customs, any . 
dutiable merchandise destined to the United States is found, or discovered to 
have been, on board thereof, the vessel and its cargo shall be seized and for- 
feited. It shall be presumed that any merchandise (sea stores excepted), 
the importation of which into the United States is prohibited, or which con- 
sists of any spirits, wines, or other alcoholic liquors, so found, or discovered 
to have been, on board thereof, is destined to the United States. 
© “(b) If any vessel laden with cargo be found at any place in the United 
States or within the customs waters or within a customs-enforcement area 
established under the Anti-Smuggling Act and such vessel afterwards is 
found light or in ballast or having discharged its cargo or any part thereof, 
and the master is unable to give a due account of the port or place at which 
the cargo, or any part thereof, consisting of any merchandise the importa- 
tion of which into the United States is prohibited or any spirits, wines, or 
other alcoholic liquors, was lawfully discharged, the vessel shall be seized 
and forfeited. 

“(e) Nothing contained in this section shall be construed to render any 
vessel liable to forfeiture which is bona fide bound from one foreign port to 
another foreign port, and which is pursuing her course, wind and: weather 
permitting.” 

Sec. 207. Section 615 of the Tariff Act of 1930 (U. S. C., Supp. VII, title 
19, sec. 1615) is amended by inserting a comma in place of the period at the 
end thereof and adding the following: “subject to the following rules of proof: 
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“(1) The testimony or deposition of the officer of the customs who has 
boarded or required to Gome to a stop or seized a vessel or vehicle, or has 
arrested a person, shall be prima facie evidence of the place where the act 
in question occurred. 

“(2) Marks, labels, brands, or stamps, indicative of foreign origin, upon 
or accompanying merchandise or containers: of, merchandise, shall be prima 
facie evidence of the foreign origin of such merchandise.. _ 

“(3) The fact that a vessel of any description is found, or discovered to 
have been, in the vicinity of any hovering vessel and under any circum- 
stances indicating contact or communication therewith, whether by pro- 
ceeding to or from such vessel, or by coming to in the vicinity of such vessel, 
or by delivering to or receiving from such vessel any merchandise, person, or 
communication, or by any other means effecting contact or communica- 
tion therewith, shall be prima facie evidence that the vessel in question 
has visited such hovering vessel.” 

Sec. 208. Section 3062 of the Revised Statues (U. 5. C., title 19, sec. 
483) is amended to read as follows: 

“Sec. 3062. (a) All vessels, with the tackle, apparel, and furniture 
thereof, and all vehicles, animals, aircraft, and things with the tackle, harness, 
and equipment thereof, used in, or employed to aid in, or to facilitate by ob- 
taining information or otherwise, the unlading, bringing in, importation, 
landing, removal, concealment, harboring, or subsequent transportation of 
any merchandise upon the same or otherwise unlawfully introduced, or at- 
tempted to be introduced into the United States, shall be seized and for- 
feited. 

“(b) Any member of the crew of any such vessel and any person who as- 
sists, finances, directs, or is otherwise concerned in the unlading, bringing in, 
importation, landing, removal, concealment, harboring, or subsequent trans- 
portation of any such merchandise exceeding $100 in value, or into whose 
control or possession the same shall come without lawful excuse, shall, in ad- 
dition to any other penalty, be liable to a penalty equal to the value of such 
goods, to be recovered in any court of competent jurisdiction, or to imprison- 
ment for not more than five years, or both.” 

Sec. 209. Section 4197 of the Revised Statutes, as amended (U. S. C., 
title 46, sec. 91), is amended by striking out the second sentence and insert- 
ing in lieu thereof the following: 

“If any vessel bound to a foreign port (other than a licensed yacht not 
engaging in any trade nor in any way violating the revenue laws of the 
United States) departs from any port or place in the United States without 
a clearance, or if the master delivers a false manifest, or does not answer 
truly the questions demanded of him, or, having received a clearance adds 
to the cargo’ of such vessel without having mentioned in the report outwards 
the intention to do so, or if the departure of the vessel is delayed beyond the 
second day after obtaining clearance without reporting the delay to the 


194 - THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


collector, the master or other person having the charge or command of such . 
vessel shall be liable to a penalty of not more than $1,000 nor less than $500, 
or if the cargo consists in any part of narcotic drugs, or any spirits, wines, 
or other alcoholic liquors (sea stores excepted), a penalty of not more 
than $5,000 nor less than $1,000, for each offense, and the vessel shall be 
detained in any port of.the United States until the said penalty is paid or 
secured.” | 

Sec. 210. Section 1 of the Act approved June 7, 1918 (40 Stat. 602; 
U.S. C., title 46, sec. 288) ,.is amended by ‘adding at the end thereof the fol- 
lowing new sentence: “When a number is awarded to a vessel under the 
provisions of this Act, a certificate of such award shall be issued by the col- 
lector, the said certificate to be at all times kept on board of such vessel and 
to constitute a document in lieu of enrollment or license.” 


TITLE Il 


Section 301. Section 434 of the Tariff Act of 1930 (U.S. C., Supp. VII, 
title 19, sec. 1434) is amended by inserting after the words “as indicated in 
the register” a comma and the following: “or document in lieu thereof,’’. 

Src. 302. Subsection (3) of section 441 of the Tariff Act of 1930 (U.S. C, 
Supp. VII, title.19, sec. 1441 (3) ) is amended to read as follows: 

“(3) Yachts of fifteen gross tons or under not permitted by law to carry 
merchandise or passengers for hire and not visiting any hovering vessel, nor 
having at any time or, if forfeited to the United States or to a foreign gov- 
ernment, at any time after forfeiture, become liable to seizure and forfeiture 
for any violation of the laws of the United States.” 

Sec. 303. So much. of section 585 of the Tariff Act of 1930 (U. S. C., 
Supp. VII, title 19, sec. 1585) as comes after the words “and the person in 
charge of such vehicle shall be liable to a fine of $500,” is amended to read as 
follows: “and any such vessel or vehicle shall be forfeited, and any officer 
of the customs may cause such vessel or vehicle to be arrested and brought 
back to the most convenient port of the United States.” 

Sec. 304.. (a) Section 591 of the Tariff Act of 1930 (U. 8. C., Supp. VII, 
_ title 19, sec. 1591) is amended by inserting after the words “or aids or pro- 
cures the making of any such false statement as to any matter material 
thereto without reasonable cause to believe the truth of such statement,” the 
following: “whether er not the United States shall or may be deprived of the 
lawful duties, or any portion thereof, accruing upon the merchandise,.or any 
portion thereof, embraced or referred to in such invoice, declaration, affidavit, 
letter, paper, or statement ;”. 

(b) Section 592 of the Tariff Act of 1930 (U. S. C., Supp. VII, title. 19, 
sec. 1592) is amended by inserting after the words “or aids or procures the 
making of any such false statement as to any matter material thereto with- 
out reasonable cause to believe the truth of such statement,” the following: 
“whether or not the United States shall or may be deprived of the lawful 
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duties, or any portion thereof, accruing upon the merchandise, or any portion 
thereof, embraced or referred to in such invoice, declaration, affidavit, letter, 
paper, or statement;”’. 

Sec. 305. (a) Section 619 of the Tariff Act of 1930 (U. S. C., Supp. 
VII, title 19, sec. 1619) is amended by inserting after the words “customs 
laws” wherever they appear in that section the words “or the navigation 
laws”. 

(b) Section 619 of the Tariff Act of 1980 (U. S. C., Supp. VII, title 19, 
sec. 1619) is amended by adding at the end thereof the following new sen- 
tence: “If any vessel, vehicle, merchandise, or baggage is forfeited to the 
United States, and is thereafter, in lieu of sale, destroyed under the customs 
or navigation laws or delivered to any governmental agency for official use, 
compensation of 25 per centum of the appraised value thereof may be 
awarded and paid by the Secretary of the Treasury under the provisions of 
this section, but not to exceed $50,000 in any case.” 

Src. 306. So much of section 621 of the Tariff Act of 1930 (U. S. C., Supp. 
VII, title 19, sec. 1621) as precedes the proviso is amended to read as follows: 
“No suit or action to recover any pecuniary penalty or forfeiture of prop- 
erty accruing under the customs laws shall be instituted unless such suit or 
action is commenced within five years after the time when the alleged offense 
was discovered:”’. 

Src. 307. Section 3068 of the Revised Statutes (U.S. C., title 18, sec. 122) 
is amended to read as follows: 

“Sec. 3068. If the master of any vessel shall obstruct or hinder, or shall 
intentionally cause any obstruction or hindrance to any officer in lawfully 
going on board such vessel, for the purpose of carrying into effect any of the 
revenue or navigation laws of the United States, he shall for every such of- 
fense be liable to a penalty of not more than $2,000 nor less than $500.” 

Sec. 308. Section 2764 of the Revised Statutes (U.S. C., title 14, sec. 64) 
is amended to read as follows: 

“Sec. 2764. (a) Coast Guard vessels shall be distinguished from other 
vessels by an ensign and pennant, of such design as the President shall pre- 
scribe, the same to. be flown as circumstances require. If any vessel or boat, 
not employed in the service of the customs, shall, within the jurisdiction of 
the United States, without authority, carry or hoist any pennant or ensign 
prescribed for, or intended to resemble any pennant or ensign prescribed for, 
Coast Guard vessels, the master of the vessel so offending shall be liable to 
a fine of not less than $1,000 and not more than $5,000, or to imprisonment 
for not less than six months and not more than two years, or to both such 
and imprisonment. 

“(b) For the purposes of this’ section, any pegi in the United States or 
within the customs waters of the United States as defined in the Anti-Smug- 
gling Act, shall be deemed within the jurisdiction of the United States.” 

Sec. 309. Whosoever without authority shall use the uniform or badge 
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‘of the Coast Guard, or the Customs Service, or of any foreign revenue service, 
or any uniform, clothing, or badge resembling the same, while engaged, or as- 


.. sisting, in any violation of any revenue law of the United States, shall be 
ak fined not more than $500 and imprisoned not more than two years. 


: Smo. 310. Section 4189 of the Revised Statutes (U. S.-C., title 46, sec. 60) 

is amended by striking out the words “not entitled to the benefit thereof”. 
| Sec. 311.. Section 4218 of the Revised Statutes, as amended (U. S. C., 
title 46, sec. 106), is amended by inserting after the words “except those of 
-fifteen gross tons or under” the words “exempted by law,”. 

Sec. 312. Section 4336 of the Revised Statutes (U. S. C., title 46, sec. 277) 
is amended to read as follows: 

“Sec. 4336. Any officer concerned in the collection of the revenue may at 
all times inspect the register or enrollment or license of any vessel or any doc- 
ument in lieu thereof; and if the master of any such vessel shall not exhibit the 
same, when required by such officer, he shall be liable to a penalty of $100, 
unless the failure to do so is willful in which case he shall be liable to a pen- 
_ alty of $1,000 and to a fine of not more than $1,000 or imprisonment for not 
more than one year, or both.” 

_ Sxe.313. Section 4377 of the Revised Statutes (U.S. C., title 46, sec. 325) 
is amended to read as follows: 

“Sec. 4877. Whenever any licensed vessel is transferred, in whole or in 
part, to any person who is not at the time of such transfer a citizen of and 
resident within the United States, or is employed in any other trade than that 
for which she is licensed, or is employed in any trade whereby the revenue of 
the United States is defrauded, or is found with a forged or altered license, 
or one granted for any other vessel, or with merchandise of foreign growth 
or manufacture (sea stores excepted), or any taxable domestic spirits, wines, 
or other alcoholic liquors, on which the duties or taxes have not been paid or 
secured to be paid, such vessel with her tackle, apparel and furniture, and the 
cargo, found on board her, shall be forfeited. .But vessels which may be li- 
censed for the mackerel fishery shall not incur such forfeiture by engaging in 
catching cod or fish of any other description whatever. For the purposes of 
this section, marks, labels, brands, or stamps, indicative of foreign origin, 
upon or accompanying merchandise or containers of merchandise found upon 
any vessel, shall be prima facie evidence of the foreign origin of such mer- 
chandise.” y 

Sec. 314. Section 7 of the Act approved June 19, 1886 (ch. 421, 24 Stat. 
81; U. S. C., title 46, secs. 317, 319), as in part repealed by the Act of Febru- 
ary 28, 1933 (47 Stat. 1849), is amended by striking out the period at the end 
of the first sentence and inserting a comma in lieu thereof, and by striking 
out the second sentence and inserting in lieu thereof the following: “and if 
she have on board any merchandise of foreign growth or manufacture (sea 
stores excepted), or any taxable domestic spirits, wines, or other alcoholic 
liquors, on which the duties or taxes have not been paid or secured to be paid, 
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she shall, together with her tackle, apparel and furniture, and the lading 
found on board, be forfeited. Marks, labels, brands, or stamps, indicative 
of foreign origin, upon or accompanying merchandise or containers of mer- 
chandise found on board such vessel, shall be prima facie evidence of the 
foreign origin of such merchandise. But if the license shall have expired 
while the vessel was at sea, and there shall have been no opportunity to renew 
such license, then said fine or forfeiture shall not be incurred.” 


TITLE IV 


Section 401, When used in this Act: 

(a) The term “United States”, when used in a geographical sense, in- 
cludes all Territories and possessions of the United States, except the Philip- 
pine Islands, the Virgin Islands, the Canal Zone, American Samoa, and the 
island of Guam. 

(b) The term “officer of the customs” means any officer of the Customs 
Service or any commissioned, warrant, or petty officer of the Coast Guard, or 
agent or other person authorized by law or by the Secretary of the Treasury, 
or appointed in writing by a collector, to perform the duties of an officer of 
the Customs Service. 

(c) The term “customs waters” means, in the case of a foreign vessel sub- 
ject to a treaty or other arrangement between a foreign government and the 
United States enabling or permitting the authorities of the United States to 
board, examine, search, seize, or otherwise to enforce upon such vessel upon 
the high seas the laws of the United States, the waters within such distance 
of the coast of the United States as the said authorities are or may be so 
enabled or permitted by such treaty or arrangement and, in the case of every 
other vessel, the waters within four leagues of the coast of the United States. 

(d) The term “hovering vessel” means any vessel which is found or kept 
off the coast of the United States within or without the customs waters, if, 


- from the history, conduct, character, or location of the vessel, it is reasonable 


to believe that such vessel is being used or may be used to introduce or pro- 
mote or facilitate the introduction or attempted introduction of merchandise 
into the United States in violation of the laws respecting the revenue. 

Sec. 402. If any clause, sentence, paragraph, or part of this Act, or the 
application thereof to any person, or circumstances, is held invalid, the ap- 
plication thereof to other persons, or circumstances, and the remainder of the 
Act, shall not be affected thereby. . 

Sec. 403. This Act may be cited as the “Anti-Smuggling Act.” 
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